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Texas  Tram  and  Lumbeb  Company  v.  Mary  E.  Gwin  et  al. 

Decided  February  11,  1902. 

L— Deed— Presumption— Issue  and  Charge. 

Evidence  showing  a  claim  to  land  not  accompanied  by  possession  for  sixty 
rears  by  one  party,  and  nonclaim  for  the  same  time  under  the  adverse  title, 
held  to  present  no  issue  as  to  presumption  of  a  deed  to  support  the  claim,  and  to 
justify  a  refusal  of  instructions  as  to  such  presumption,  the  true  question  being 
whether  a  conveyance  was  established  by  circumstantial  evidence. 

2.— Same— Evidence  of  Lost  Deed  Insufficient. 

Evidence  held  to  warrant  a  finding  that  a  deed,  sought  to  be  established  by 
circumstantial  evidence,  was  not  so  established. 

3.— Same— Issue  Not  Raised. 

Where  there  was  evidence  showing  a  deed,  but  not  fixing  its  date,  this  did 
not  warrant  the  submission  of  the  issue  as  to  whether  it  was  made  prior  to 
another  deed  by  the  same  grantor  to  another  person. 

4. — Same— Administrator's  Sale. 

Evidence  held  not  to  authorize  the  submission  of  an  issue  as  to  a  sale  by 
an  administrator  of  land  not  inventoried  or  mentioned  in  the  proceedings  of  the 
probate  court  relating  to  the  estate. 

&.— Community  Property— Stale  Demand. 

The  claim  of  the  surviving  wife  in  the  community  property  is  not  obnoxious 
to  the  objection  of  stale  demand. 

6. — Evidence — Indorsement — Protocol. 

An  indorsement  upon  the  protocol  of  an  original  grant,  giving  the  name  of 
a  different  grantee  from  the  one  mentioned  in  the  instrument,  is  not  admissible 
in  evidence. 

7.— Deed— Evidence— Trespass  to  Try  Title. 

Where  the  evidence  offered  to  show  the  existence  of  a  deed  from  the  original 
grantee  to  one  under  whom  defendant  claimed  did  not  fix  its  date  as  prior  to  the 
deed  by  such  original  grantee  to  one  whose  title  was  held  by  plaintiff,  it  was  not 
admissible. 

8.— Innocent  Purchaser— Notice— Recitals  in  Chain  of  Title. 

A  party  charged  by  the  recitals  in  his  own  chain  of  title  with  notice  of  an 
adverse  title  can  not  be  an  innocent  purchaser  as  to  such  latter  title. 

9.— Trespass  to  Try  Title — Payment  of  Taxes— Nonclaim. 

Evidence  that  plaintiffs  in  trespass  to  try  title  had  not,  since  the  filing  of 
their  Buit,  paid  taxes  on  the  land,  was  not  admissible  to  show  nonclaim  as  evi- 
dence of  title  in  defendant. 

10. — Deed — Lost  Instrument — Evidence. 

An  unsigned  memorandum  of  land  conveyances,  without  date  or  authentica- 
tion, found  among  the  papers  of  a  remote  grantor  of  the  defendant,  was  not 
admissible  as  evidence  to  show  the  existence  of  a  deed  such  as  was  mentioned 
therein. 

Vol.  29  Civil— 1. 
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11.— Appeal— Conclusions  of  Fact. 

Where  a  motion  for  additional  conclusions  of  fact  calls  merely  for  a  state- 
ment of  the  evidence  received  at  the  trial  and  of  matters  that  were  offered  as 
evidence  and  rejected  by  the  court,  it  should  be  overruled,  since  such  matters  are 
of  record  in  the  bills  of  exceptions,  and  it  is  not  necessary  that  they  appear  in 
the  conclusions  of  fact. 

Appeal  from  Jasper.    Tried  below  before  Hon.  Stephen  P.  West. 

Hill  &  Hill  and  J.  T.  Beaty,  for  appellant. 

H.  C.  Howell  for  Mary  E.  Gwin. 

Geo.  C.  Greer,  G.  B.  Wood,  and  K.  B.  Seale,  for  intervener. 

GARRETT,  Chief  Justice. — This  was  an  action  of  trespass  to  try 
title  brought  in  the  District  Court  of  Jasper  County,  August  26,  1896, 
by  Mary  E.  Gwin  against  the  Texas  Tram  and  Lumber  Company  for  the 
recovery  of  an  undivided  one-half  interest  in  a  league  of  land  situated  in 
Jasper  County  granted  to  Enrique  (Henry)  Webb  by  the  Mexican  gov- 
ernment as  a  colonist.  The  plaintiff  claimed  title  as  the  wife  of  Wm. 
G.  Logan  through  a  deed  executed  by  Henry  Webb  to  John  K.  Allen 
and  Wm.  G.  Logan,  March  8,  1836,  during  the  marriage.  Logan  died 
April  27,  1836,  without  issue.  On  September  6,  1898,  the  appellees 
B.  Helm  and  others  intervened  in  the  suit  and  claimed  one-half  of  the 
interest  sued  for  by  the  plaintiff  as  collateral  heirs  of  Logan.  The  de-t 
fendant  claimed  title  to  the  entire  league  under  Allen,  and  the  case  was 
submitted  to  the  jury  upon  the  issue  of  whether  or  not  Logan  ever 
conveyed  the  land  to  A.  C.  and  J.  K.  Allen,  who  were  partners  in  the 
acquisition  of  lands,  or  to  either  of  them.  There  was  judgment  in  favor 
of  the  plaintiff  and  interveners.  This  is  the  second  appeal.  On  the 
first  appeal  the  case  was  transferred  to  the  Fourth  District  and  the 
judgment  of  the  lower  court  was  reversed  and  the  cause  remanded  for 
another  trial  with  an  opinion  appearing  in  52  Southwestern  Reporter, 
110.  Several  of  the  questions  presented  and  decided  on  the  first  appeal 
are  now  again  presented.  They  are  regarded  as  settled  for  this  court 
on  this  appeal,  and  will  be  passed  on  so  that  they  may  be  preserved  for 
presentation  to  the  Supreme  Court  should  the  appellant  desire  to  do  so. 

The  land  in  controversy  was  granted  to  Enrique  (Henry)  Webb, 
November  6,  1835.  On  March  8,  1836,  Henry  Webb  executed  a  deed 
of  conveyance  of  the  entire  league  to  John  K.  Allen  and  W.  G.  Logan 
by  a  notorial  act  under  the  civil  law,  in  the  Spanish  language,  at  Nacog- 
doches, Texas,  which  recited  that  the  parties  "came  and  appeared  pres- 
ent in  their  own  proper  person."  The  protocol  was  found  among  the 
archives  of  the  office  of  the  county  clerk  at  Nacogdoches,  and  was  in 
evidence  on  the  trial  below.  W.  G.  Logan  and  the  plaintiff,  Mary  E. 
Gwin,  were  married  September  7,  1830.  Logan  died  April  27,  1836, 
without  issue.     His  widow,  the  plaintiff,  was  married  to  Wm.  M.  Gwin, 
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March  23,  1837.  Wm.  M.  Gwin  died  September  3,  1885.  At  the  time 
of  the  death  of  W.  G.  Logan  the  plaintiff  was  with  her  father  in  Ken- 
tucky and  was  never  afterward  in  Texas,  and  never  had  any  knowledge 
of  the  land  in  the  controversy  or  of  any  title  or  claim  that  she  or  W.  G. 
Logan  had  thereto  until  a  year  or  two  before  the  filing  of  the  suit.  The 
interveners  were  shown  to  be  the  heirs  of  W.  G.  Logan.  None  of  them 
ever  resided  in  Texas  and  had  no  knowledge  of  the  land,  nor  that  they 
had  any  right  thereto,  until  not  long  before  their  suit  was  brought.  The 
defendant  deraigned  title  from  John  K.  Allen.  It  was  shown  that  John 
K.  Allen  died  in  1838  and  the  land  was  inventoried  as  a  part  of  his 
estate,  administered  upon  in  Harrisburg  (now  Harris)  County;  also  that 
he  and  his  brother  A.  C.  Allen  had  been  general  partners  under  the 
several  names  of  A.  C.  &  J.  K.  Allen,  J.  K.  Allen,  and  A.  C.  Allen,  and 
were  equally  interested  in  all  property  possessed.  On  May  26,  1841, 
A.  C.  Allen  conveyed  the  Henry  Webb  league  of  land  to  John  Darrington 
in  trust  for  the  sole  and  separate  use  of  Billups  Gayle,  his  heirs  or  legal 
representatives.  This  deed  was  signed  "Augustus  C.  Allen  by  his  attor- 
ney in  fact,  James  S.  Holman."  It  purports  to  have  been  executed  in 
White  County,  Alabama,  but  was  acknowledged  by  A.  C.  Allen  in  per- 
son, June  23,  1843,  before  the  chief  justice  of  Harris  County,  Texas. 
Billups  Gayle  conveyed  the  eastern  half  of  the  league  to  A.  B.  Jones, 
by  deed  dated  March  15,  1846,  and  recorded  in  Jasper  County  April  6, 
1893.  This  deed  in  describing  the  land  contains  the  following  recital: 
"The  same  being  the  eastern  half  of  a  league  of  land  granted  by  the 
Mexican  government  to  Henrique  Webb  on  the  6th  day  of  November, 
1835,  and  deeded  by  the  said  Henrique  Webb  to  John  K.  Allen  and 
William  G.  Logan  on  the  8th  day  of  March,  1836,  and  by  the  said  Logan 
and  Allen  deeded  to  this  vendor  in  the  city  of  Mobile,  State  of  Alabama, 

on  the day  of ,  A.  D.,  1842,  and  for  a  more  perfect  exhibit 

reference  is  made  to  said  titles."  The  title  of  A.  B.  Jones  passed  by 
mesne  conveyances  to  John  S.  Sydnor  and  John  N.  Bose,  the  above  re- 
cital being  repeated  in  the  next  subsequent  deed.  The  defendant  de- 
raigns  title  to  the  half  league  from  Sydnor  by  deed  from  Annie  E.  Syd- 
nor to  the  Tram  and  Lumber  Company,  dated  September  29,  1881.  It 
does  not  appear  how  the  title  of  Bose  was  ever  divested.  On  February 
1,  1857,  the  heirs  of  Billups  Gayle  conveyed  the  remaining  half  of  the 
league  to  Francis  Hoskins  by  a  deed  reciting  the  deed  from  A.  C.  Allen 
by  James  S.  Holman  as  attorney  in  fact,  to  J.  Darrington  in  trust  for 
Billups  Gayle.  This  title  passed  by  mesne  conveyances  and  vested  in  the 
Tram  and  Lumber  Company  June  28,  1882.  By  an  amendment  of  its 
charter  the  Tram  and  Lumber  Company  became  the  Texas  Tram  and 
Lumber  Company.  The  defendant  put  in  evidence  a  contract  entered 
into  between  John  K.  Allen  and  Wm.  G.  Logan  of  the  first  part,  and  A. 
A.  Halsey,  Wm.  M.  Gwin,  and  others  of  the  second  part,  for  the  acqui- 
sition of  colonists'  lands  in  Texas,  by  which  Halsey  and  his  associates 
agreed  to  advance  money  to  the  Aliens  and  Logan  with  which  they  were 
to  pay  the  government  dues  and  other  expenses  of  obtaining  the  titles 
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of  the  colonists  for  the  grants  made  to  them  for  one-half  of  the  land ;  the 
land  so  acquired  to  be  equally  divided  between  the  parties  of  the  first 
and  second  part-  An  agreement  between  John  K.  Allen  and  W.  6. 
Logan  was  also  shown  by  which  for  personal  attention  Allen  was  to  re- 
ceive two-thirds  of  their  one-half.  These  contracts  were  dated  August 
24,  and  October  8,  1835,  respectively.  The  estate  of  Wm.  G.  Logan 
was  administered  upon  in  Nacogdoches  County  by  Henry  Raguet.  An 
inventory  was  made  in  the  estate  November  22,  1836,  but  no  part  of  the 
Webb  league  was  inventoried  as  property  of  the  estate.  An  additional 
inventory  was  made  in  1849;  but  the  inventory  did  not  mention  the 
Webb  land.  On  October  14,  1835,  Wm.  G.  Logan  made  a  written  ac- 
knowledgment that  "Henry  Raguet  is  an  equal  owner  with  me  in  all  in- 
terests and  claims  I  have  in  lands  in  Texas,  except  my  headright  league 
on  Trinity  Eiver.  The  various  interests  I  have  will  be  fully  explained 
by  reference  to  the  contract  and  documents  left  in  his,  the  said  Raguet's, 
hands."  A  similar  acknowledgment  was  made  on  October  13,  1835, 
as  to  a  mercantile  business  conducted  by  them  at  Nacogdoches.  These 
instruments  appear  in  the  petition  in  the  suit  thereinafter  mentioned. 
Papers  coming  from  the  control  of  A.  C.  Allen  were  put  in  evidence  to 
show  dealings  under  the  Halsey  contract,  and  inferentially  that  the  Al- 
iens claimed  the  land  under  that  contract.  Also  letters  in  which  this 
land  was  mentioned.  Two  receipts  were  also  put  in  evidence  by  the  de- 
fendant signed  by  John  K.  Allen  for  A.  C.  &  J.  K.  Allen.  One  of  them 
acknowledges  full  settlement  July  3,  1838,  from  H.  Raguet,  adminis- 
trator of  W.  G.  Logan'fe  estate,  of  all  land  transactions  with  them;  and 
the  other,  dated  June  30, 1838,  is  the  statement  of  an  account  for  money 
advanced  by  the  Aliens  for  the  use  of  Logan,  the  principal  items  of 
which  were  for  these  land  purchases,  stating  what  they  were,  the  Webb 
land  not  being  included.  One  of  the  items  is  for  "one-third  of  exchange 
on  draft  received  of  Gwin."  Receipt  of  full  payment  is  acknowledged. 
Also  from  the  Allen  papers  a  receipt  dated  July  18,  1838,  at  Zavala, 
by  which  J.  M.  Sharp  states  that  he  has  received  from  John  K.  Allen 
titles  to  six  leagues  granted  to  persons  named,  among  whom  are  Enrique 
Webb,  all  to  be  recorded  in  the  county  clerk's  office.  There  is  an  in- 
dorsement on  this  receipt  that  the  titles  called  for  in  it  have  been  re- 
turned. 

October  1,  1855,  the  plaintiff  and  her  husband  and  heirs  of  Wm.  G. 
Logan  brought  a  suit  in  the  District  Court  of  Nacogdoches  County 
against  Henry  Raguet  and  others  for  the  cancellation  of  certain  trans- 
fers of  land  made  by  Raguet,  alleging  also  that  he  had  made  void  con- 
veyances of  land  as  administrator  of  the  estate  of  W.  G.  Logan.  He 
was  charged  with  fraud  in  seizing  and  converting  the  estate  to  his  own 
use.  This  suit  pended  until  July,  1861,  when  it  was  compromised  and 
settled.  Plaintiffs  withdrew  all  charges  of  fraud  and  malfeasance,  and 
there  was  a  consent  judgment  vesting  title  in  Raguet  to  certain  lands 
and  moneys  and  for  the  partition  of  other  lands,  and  also  declaring 
valid  all  sales  of  lands  made  by  Raguet  as  administrator.    The  Henry 
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Webb  league  is  not  included  in  the  decree.  There  were  subsequently  a 
number  of  suits  for  the  portion  of  lands  in  other  counties  between  the 
plaintiff  and  heirs  of  W.  G.  Logan,  but  in  none  of  them  was  the  Henry 
Webb  league  included.  The  administration  of  the  estate  was  finally 
closed  in  1866. 

Neither  the  Webb  league  nor  any  part  of  it  was  ever  inventoried  as  a 
part  of  the  estate  of  Logan.  Eaguet  rendered  and  paid  taxes  on  lands- 
belonging  to  said  estate,  but  not  on  the  Webb  lands.  Neither  the  plain- 
tiff nor  any  of  the  interveners  have  ever  paid  any  taxes  thereon.  The 
appellant  has  paid  all  the  taxes  thereon  since  1882.  The  land  was  not 
shown  to  have  been  in  the  actual  possession  of  anyone.  The  records  of 
Jasper  County  were  burned  in  the  year  1849.  The  records  and  indexes 
of  Nacogdoches  County  are  still  preserved.  Fruitless  search  for  a  deed 
from  W.  G.  Logan  to  A.  C.  &  J.  K.  Allen  or  either  was  shown  to  have 
been  made  by  the  agents  of  the  appellant.  At  the  date  of  the  execution 
of  the  deed  from  Henry  Webb  to  John  K.  Allen  and  Wm.  G.  Logan, 
March  8,  1836,  Wm.  G.  Logan  was  in  the  city  of  New  Orleans,  and  was 
never  afterwards  in  Texas.  A.  C.  Allen  was  probably  in  New  Orleans 
about  the  same  time.  Logan  died  in  Natchitoches,  Louisiana,  on  his 
way  back  to  Texas. 

By  an  appropriate  assignment  of  error  the  appellant  assails  the  ver- 
dict of  the  jury  as  contrary  to  the  law  and  unsupported  by  the  evidence. 
The  assignment  is  as  follows : 

"The  trial  court  erred  in  not  granting  appellant  a  new  trial,  because 
the  verdict  of  the  jury  is  contrary  to  the  law  and  unsupported  by  the 
evidence.  The  evidence  shows  that  for  over  sixty  years  the  Texas  Tram 
and  Lumber  Company,  and  those  under  whom  it  claims  title  to  the 
Webb  league  of  land,  have  openly  and  notoriously  asserted  title  to  the 
said  land,  both  by  recorded  deeds  and  the  probate  records  of  Harris 
County,  Texas,  in  the  succession  of  John  K.  Allen,  deceased,  and  other 
acts  of  open  notorious  claim  by  the  Texas  Tram  and  Lumber  Company, 
and  those  in  its  chain  of  title,  and  from  it  claims,  among  which  open 
claim  is  that  of  paying  taxes  on  this  land  from  the  organization  of  this 
government,  and  that  the  records  show  both  in  Jasper  County  and  in 
the  Comptroller's  office  of  Texas,  that  neither  plaintiff  Mary  E.  Gwin 
nor  the  interveners,  or  any  one  of  them,  have  ever  rendered  or  paid  taxes 
on  this  league  of  land,  or  any  part  of  it;  and  further,  that  Henry  Kaguet, 
the  administrator  of  the  estate  of  Wm.  G.  Logan,  deceased,  as  shown  by 
the  tax  rolls  of  the  Comptroller's  office  of  this  State,  rendered  for  taxes 
the  land  of  Wm.  G.  Logan  in  this  State  for  1850, 1851, 1852,  1853, 1854, 
and  1855,  and  in  such  renditions  said  administrator  did  not  include  the 
Henry  Webb  league  of  land,  or  any  part  of  it.  The  entire  evidence 
showing  nonclaim  of  plaintiff  Mary  E.  Gwin  and  interveners  from 
the  year  1836  up  to  the  time  of  filing  of  this  suit  as  to  the  Henry  Webb 
league  of  land.  Not  only  this,  but  plaintiff  Mary  E.  Gwin  and  her  hus- 
band (who  was  connected  with  A.  C.  &  J.  K.  Allen  and  Wm.  G.  Logan 
in  large  land  transactions  in  Texas)  and  interveners  have  litigated  the 
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issues  as  to  the  land  owned  by  them  and  by  others  with  them  in  Texas, 
having  in  said  suits  in  Nacogdoches  County,  Wood  County,  and  Smith 
County  partitioned  by  decrees  of  courts  their  lands  in  various  counties 
in  Texas,  Henry  Eaguet  being  a  party  to  the  suit  in  Nacogdoches  County. 
All  this  taking  place  since  1860  and  pending  the  administration  of  the 
estate  of  Wm.  G.  Logan  by  Henry  Raguet,  administrator,  in  Nacog- 
doches County,  prior  to  1860.  In  all  these  suits  no  claim  was  made  to 
the  Henry  Webb  league  of  land  or  any  part  of  it  by  Mary  E.  Gwin  or 
her  husband,  Wm.  M.  Gwin,  for  her,  with  knowledge  of  the  fact,  or 
by  any  of  the  heirs  of  Wm.  G.  Logan.  Plaintiff  Mary  B.  Gwin  and  her 
said  husband,  by  powers  of  attorney  made  in  1881  and  1882,  authorized 
one  John  McDougal  of  New  Orleans,  long  known  to  them,  to  recover 
any  land  to  which  they  were  entitled  in  Texas  and  in  Arkansas.  These 
powers  of  attorney  were  recorded  in  many  counties  in  eastern  Texas. — 
Jefferson,  Trinity,  Hardin,  and  others.  By  the  terms  of  said  powers 
of  attorney  McDougal  got  one-half  interest  in  the  land  he  recovered, 
but  he  was  inhibited  from  selling  and  conveying  by  warranty  deed  for 
Mary  E.  Gwin  and  her  husband,  and  to  bring  no  suits  subjecting  them 
to  cost;  the  powers  of  attorney  being  recorded  for  about  twenty  years. 
Up  to  the  institution  of  this  suit  neither  Mary  E.  Gwin,  nor  interveners, 
nor  John  McDougal,  have  instituted  suit  or  proceeding  to  recover  the 
Webb  land,  though  during  that  time  same  was  claimed  by  appellant 
and  those  through  whom  they  claim  by  recorded  title.  This  showing 
nonclaim  in  the  part  of  Mary  E.  Gwin  and  interveners." 

On  the  other  hand,  there  is  the  deed  from  Webb  to  Allen  and  Logan 
found  in  the  proper  archive,  the  legal  effect  of  which  is  to  vest  title  to 
one-half  of  the  land  to  Wm.  G.  Logan.  Although  it  might  have  come 
within  the  Halsey  contract,  it  may  have  been  so  conveyed  to  vest  the 
title  where  it  beneficially  belonged  upon  a  settlement  of  the  interest  as 
part  of  the  lands  were  acquired.  It  appears  very  conclusively  that 
neither  the  plaintiff  nor  any  of  the  interveners  ever  knew  anything  about 
the  Webb  league  or  of  the  deed  or  of  any  right  that  Logan  had  to  the 
land  or  of  any  interest  that  they  had  therein.  It  is  reasonably  certain 
that  Eaguet,  the  administrator,  knew  nothing  of  the  deed  to  Allen  and 
Logan  or  of  any  claim  that  Logan  had  to  the  land,  or  he  would  have 
inventoried  it  as  an  asset  of  the  estate.  Want  of  knowledge  sufficiently 
explains  the  failure  of  those  who  had  the  right  to  assert  Logan's  title 
to  claim  the  land.  The  evidence  points  to  the  fact  that  John  K.  Allen, 
and  after  him  A.  C.  Allen,  had  possession  of  the  testimonio,  which,  how- 
ever, was  not  produced,  and  being  a  joint  owner  of  the  land  it  was  prop- 
erly in  his  possession,  hence  the  possession  of  the  title  papers  loses  much 
of  its  force  as  evidence  of  claim  to  the  entire  league.  It  is  true  that  the 
land  is  found  upon  the  inventory  of  the  estate  of  John  K.  Allen,  but 
that  fact  may  be  due  to  the  fact  of  the  possession  of  the  title  papers  by 
him  and  that  he  owned  an  interest  in  it.  The  most  pronounced  act 
hostile  to  the  title  of  Logan  was  the  sale  of  the  league  by  A.  C.  Allen  to 
Billups  Gayle.    This  is  inconsistent  with  any  right  that  the  plaintiff 
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or  the  heirs  of  Logan  may  have  had.  Yet  A.  C.  Allen  may  not  have 
owned  the  interest  of  Logan  in  the  land  and  may  have  undertaken  to 
convey  it  without  the  right  to  do  so.  The  jury  have  so  found,  and  we 
can  not  say  that  their  verdict  is  not  supported  by  the  evidence.  We 
therefore  conclude  that  no  sale  or  conveyance  of  his  interest  in  the  Webb 
league  to  A.  C.  &  J.  K.  Allen,  or  either  of  them,  was  ever  made  by 
Logan. 

As  was  held  by  the  court  on  the  former  appeal,  the  doctrine  of  pre- 
sumption of  a  grant  does  not  apply  to  this  case.  The  question  is,  was 
there  a  conveyance?  and  the  proof  of  a  conveyance  depends  upon  cir- 
cumstantial evidence.  In  this  State  the  doctrine  of  presumption  of  a 
deed  is  not  carried  to  the  length  that  it  has  been  in  some  other  jurisdic- 
tions. Bounds  v.  Little,  75  Texas,  320 ;  Walker  v.  Caradine,  78  Texas, 
489 ;  Herndon  v.  Vick,  89  Texas,  475.  Even  where  the  doctrine  prevails 
it  can  only  be  indulged  in  favor  of  a  long  continued  adverse  possession 
and  when  all  the  circumstances  in  proof  are  consistent  with  the  existence 
of  a  conveyance.  It  will  not  be  indulged  against  the  power  to  convey 
or  the  acts  of  parties  inconsistent  with  it.  The  production  of  the  deed 
from  Webb  to  Allen  and  Logan  was  destructive  of  any  presumption  of 
a  conveyance  by  Webb  to  A.  C.  &  J.  K.  Allen,  or  either  of  them,  be- 
cause he  would  have  no  power  to  make  a  deed,  having  previously  con- 
veyed the  land,  and  to  presume  a  prior  conveyance  would  be  inconsistent 
with  the  acts  of  the  parties  in  the  conveyance  to  Allen  and  Logan.  Also, 
being  dead  at  the  time  recited  in  the  deed  of  Billups  Gayle  to  Jones, 
Logan  could  not  have  executed  the  deed  as  there  recited.  Baguet  hav- 
ing no  power  as  administrator  to  sell  the  land  without  the  approval  of 
the  court  it  could  not  be  presumed  that  he  did  so,  and  the  records  of  the 
court  being  intact,  it  can  not  be  presumed  against  the  record  that  the 
proper  orders  of  court  were  made.  Payment  of  taxes  on  land  is  not 
equivalent  to  possession  thereof.  It  has  been  held  to  be  prima  facie 
evidence  of  possession  when  the  question  is  the  admission  in  evidence 
of  ancient  instruments  and  the  presumption  of  a  power  to  convey,  but 
under  the  facts  of 'this  case  it  is  only  valuable  as  evidence  of  an  assertion 
of  title.  We  are  of  the  opinion,  therefore,  that  the  court  below  did  not 
err  in  refusing  the  special  instructions  requested  by  the  appellant  as 
set  out  under  the  twenty-eighth  and  thirtieth,  thirty-first  and  thirty- 
second,  thirty-fourth,  thirty-sixth,  thirty-fifth,  and  twenty-ninth  as- 
signments of  error,  all  charges  upon  the  force  of  presumption,  and  they 
need  not  be  more  specifically  noticed.  The  court  properly  submitted 
the  case  upon  the  issue  of  proof  of  a  conveyance  by  circumstantial  evi- 
dence, and  the  charge  correctly  states  the  law.  We  do  not  think  that  it 
was  necessary  that  it  should  have  been  any  fuller.  To  have  given  the 
character  of  instructions  requested  by  the  defendant  not  only  would 
have  misstated  the  issue,  but  the  instructions  would  have  been  upon  the 
weight  of  the  evidence. 

Special  instruction  number  4,  as  shown  by  the  twenty-seventh  assign- 
ment of  error,  was  a  request  that  the  jury  be  instructed  to  find  for  the 
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defendant  if  they  believed  that  Henry  Webb,  prior  to  his  deed  to  John 
K.  Allen  and  W.  G.  Logan,  had  conveyed  the  land  to  A.  C.  &  J.  K. 
Allen.  The  submission  of  such  an  issue  on  the  former  trial  was  held 
error  on  the  former  appeal  because  there  was  no 'evidence  to  show  the 
date  of  such  a  deed.  The  issue  was  in  no  better  attitude  on  the  last  trial, 
Jbence  the  trial  court  did  right  in  refusing  the  instruction. 

The  twenty-fifth  and  twenty-sixth  assignments  are  to  the  effect  that 
the  court  erred  in  refusing  to  submit  to  the  jury  the  issue  of  a  sale  of 
the  land  either  verbal  or  by  a  deed  in  writing  by  the  administrator  of 
Logan  to  A.  C.  &  J.  K.  Allen.  It  is  contended  that  notwithstanding 
the  fact  that  Raguet  may  have  had  no  authority  as  administrator  to  sell 
the  land  without  an  order  of  the  court,  yet  he  might  have  done  so,  and 
that  if  he  did  so  such  sale  was  ratified  by  the  plaintiff  and  heirs  of  Logan 
in  the  settlement  with  Raguet  as  shown  in  the  decree  in  their  suit 
against  him.  It  is  claimed  that  the  settlement  between  John  K.  Allen 
and  Raguet  as  shown  by  the  receipt  of  July  3,  1838,  was  evidence  of  a 
conveyance  of  Logan's  interest  in  the  Webb  land  to  A.  C.  &  J.  K.  Allen. 
There  was  not  a  particle  of  evidence  tending  to  show  that  the  Webb 
land  was  included  in  this  settlement  even  if  it  should  be  conceded  that 
such  a  sale  would  come  within  the  decree.  The  inventory  of  Logan's 
estate  returned  in  November,  1836,  does  not  include  the  Webb  land, 
which  is  evidence  that  Raguet  knew  nothing  of  it;  and  the  account 
which  Raguet  settled  as  shown  by  the  receipt  of  June  30,  1838,  although' 
it  contains  items  for  three  tracts  of  land  does  not  mention  the  Webb 
land.  So  there  is  not  a  syllable  of  evidence  to  show  that  any  claim  of 
A.  C.  &  J.  K.  Allen  to  the  interest  of  Logan  in  the  Webb  league  was 
settled  by  the  receipt  of  July  3,  1838.  Again,  in  none  of  the  pleadings 
nor  in  the  decree  in  the  suit  of  the  plaintiff  and  Logan's  heirs  against 
the  administrator  is  the  Webb  league  mentioned.  The  confirmation  is 
of  all  sales  made  by  Henry  Raguet  as  administrator  of  all  lands  there- 
tofore belonging  to  or  claimed  by  the  estate.  Because  it  was  shown  that 
shortly  after  that  time  John  K.  Allen  was  in  possession  of  the  title 
papers  of  the  land,  it  is  claimed  that  it  may  be  inferred  that  it  was  em- 
braced in  the  settlement.  It  is  reasonably  certain  that  John  K.  Allen 
had  had  possession  of  the  papers  from  the  date  of  the  execution  of  the 
deed,  and  from  the  absence  of  the  land  from  the  inventory  it  may  be 
inferred  that  Raguet  knew  nothing  of  it  more  than  that  it  was  included 
in  the  settlement.  The  evidence  did  not  authorize  the  submission  of 
such  an  issue  to  the  jury. 

As  held  on  the  former  appeal,  there  was  no  error  in  refusing  to  charge 
upon  stale  demand.  It  has  been  repeatedly  held  by  our  Supreme  Court 
that  the  claim  of  the  surviving  wife  in  the  common  property  or  acquets 
of  the  marriage  is  not  obnoxious  to  such  objection.  This  question  is 
raised  by  the  thirty-third  assignment  of  ejror.  Referring  to  the  nine- 
teenth, twentieth,  and  twenty-first,  and  the  fourteenth,  sixteenth,  seven- 
teenth, and  twenty-second  assignments,  we  think  that  the  objections 
sustained  by  the  court  in  the  former  appeal  to  the  exhibits  "X,"  "Y," 
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and  "Z,"  were  obviated  by  the  proof  on  the  last  trial  of  the  facts  sug- 
gested by  the  court  that  would  make  them  admissible.  The  deposition 
of  Randall  of  such  facts  was  properly  received.  The  objections  need 
not  be  noticed  more  particularly. 

By  the  eighteenth  assignment  of  error  the  exclusion  from  the  evidence 
of  an  indorsement  in  writing  on  the  deed  is  complained  of.  On  the 
last  page  and  outside  fold  of  the  protocol  of  Enrique  Webb  to  John  K. 
Allen  and  W.  G.  Logan,  dated  March  8,  1836,  for  the  Webb  league,  there 
is  written  in  the  Spanish  language,  as  is  also  the  instrument,  an  in- 
dorsement which  rendered  into  English  is  as  follows :  "Sale  of  a  league 
and  labor  of  land  in  favor  of  A.  C.  &  J.  K.  Allen  made  by  Henry  Webb 
on  the  8th  day  of  the  month  of  March  of  1836."  The  file  number  "43" 
of  the  protocol  appears  below  the  indorsement,  indicating  perhaps  that 
the  indorsement  was  made  before  the  instrument  was  filed.  At  any 
rate  it  may  have  been  a  mistake  of  the  scrivener  and  the  source  of  errors 
to  follow.  It  was  held  on  the  former  appeal,  both  on  the  first  decisions 
and  on  motion  for  rehearing  specially  insisting  on  error  in  that  respect, 
that  the  indorsement  was  not  admissible  as  evidence,  and  as  above 
stated  we  deem  the  question  settled  for  this  appeal. 

J.  W.  Lawrence,  who  was  an  attorney  at  law  in  1859  and  1860  at 
Houston,  Texas,  testified  in  the  case  that  Charlotte  M.  Allen,  the  widow 
of  A.  C.  Allen,  put  in  his  hands  for  attention  a  number  of  title  papers. 
It  was  proposed  by  the  defendant  to  identify  and  put  in  evidence  a  re- 
ceipt by  this  witness  which  included  in  the  description  of  papers  received 
by  him  from  Mrs.  Allen  the  following:  "16.  Henry  Webb  deed  to 
A.  C.  and  J.  K.  Allen."  And  to  prove  by  the  witness,  who  had  previ- 
ously stated  that  he  knew  nothing  about  such  a  deed,  that  after  his 
memory  had  been  refreshed  by  the  receipt  he  remembered  the  deed,  and 
that  it  was  for  the  Webb  league  of  land.  He  could  not  give  the  date. 
On  objection  by  the  plaintiff  and  interveners  both  the  receipt  and  the 
evidence  were  excluded.  This  was  in  accordance  with  the  decision  on 
the  former  appeal,  and  is  held  not  error.  We  think  there  was  no  error 
in  the  exclusion  from  the  evidence  of  the  Hodge  letter,  nor  the  account 
with  Halsey  &  Co.,  as  set  out  under  the  ninth  and  first  assignments  of 
errror.  The  defendant  is  charged  by  the  recital  in  its  deed  with  notice 
of  the  title  of  appellees  and  is  not  an  innocent  purchaser,  and  it  was 
not  error  for  the  court  to  refuse  to  permit  the  witnesses  Crary  and 
Fletcher  to  testify  that  it  was  such.  We  do  not  think  that  the  remarks 
of  counsel  complained  of  under  the  twenty-third  assignment  of  error 
should  require  a  reversal  of  the  judgment.  It  was  not  error  to  exclude 
evidence  that  the  appellees  had  not  paid  taxes  on  the  land  since  the  in- 
stitution of  their  suit.  It  would  not  be  relevant  to  any  issue  in  the 
case.  Proof  that  they  had  not  paid  taxes  prior  to  suit  was  to  show 
that  they  were  not  asserting  title  in  support  of  the  claim  that  a  deed 
had  been  executed,  but  when  they  brought  suit  a  claim  was  set  up  and 
the  subsequent  failure  to  pay  taxes  would  not  be  evidence  pertinent  to 
the  fact  to  be  proved.    Under  the  second  assignment  of  error  it  is  claimed 
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that  the  court  erred  in  excluding  an  old  memorandum  of  land  titles 
found  among  A.  C.  Allen's  papers,  showing  among  other  deeds  the  fol- 
lowing: "Grantee — Allen,  A.  C.  &  J.  K.;  grantor,  Henrique  Webb; 
original  grantee,  H.  Webb ;  date  of  instrument,  March  8,  1836 ;  quantity 
conveyed  sitio  &  labor  of  land;  where  situated,  not  stated.  Grant  by 
Commissioner  Taylor."  There  was  a  memorandum  at  the  bottom  of  it 
to  the  effect  that  the  signatures  of  most  of  the  parties  had  not  been 
authenticated ;  and  that  in  addition  to  the  conveyances  there  were  some 
powers  of  attorney  connected  with  them,  etc.  The  memorandum  was  a 
mere  unsigned  statement  or  description  of  land  conveyances  without 
date  or  authentication.  It  was  also  evidently  taken  from  the  deed  of 
Webb  to  Allen  and  Logan,  the  name  of  the  grantee  having  been  taken 
from  the  indorsement  instead  of  the  body  of  the  instrument.  There 
was  no  error  in  excluding  it. 
The  judgment  of  the  court  below  will  be  affirmed. 

Affirmed. 

MOTION  FOR  ADDITIONAL  CONCLUSIONS  OF   FACT. 

The  appellant  has  filed  a  motion  for  additional  conclusions  of  fact  in 
this  case,  but  it  consists  entirely  of  a  statement  of  the  evidence  re- 
ceived at  the  trial  and  of  matters  that  were  offered  as  evidence  and  re- 
jected by  the  court.  No  fact  has  been  pointed  out  about  which  there 
was  no  finding.  The  conclusions  reached  by  the  court  as  to  some  of 
the  facts  are  objected  to,  but  we  see  no  reason  to  change  any  of  them. 
If  this  court  has  found  any  fact  that  has  no  support  in  the  evidence  and 
it  is  material  to  the  decision,  the  Supreme  Court  will  not  hesitate  to 
disregard  it.  We  are  of  the  opinion  that  we  have  stated  a  conclusion 
upon  every  fact  material  to  the  issues  as  the  jury  were  warranted  by  the 
evidence  in  finding  them,  and  do  not  think  it  would  be  proper  to  in- 
cumber the  record  with  the  evidence  detailed  in  the  appellant's  motion, 
even  if  we  felt  inclined  to  do  so.  The  matters  offered  as  evidence  and 
rejected  by  the  trial  court  may  be  referred  to  by  the  appellant  in  its 
application  to  the  Supreme  Court  for  a  writ  of  error  as  they  appear 
in  the  bill  of  exception  in  the  record,  and  it  is  not  necessary  that  they 
should  be  set  out  in  the  court's  conclusions  of  fact.  Counsel  for  appel- 
lant have  exhibited  great  ability  as  well  as  zeal  and  industry  in  the  man- 
agement of  this  case,  and  this  court  has  great  respect  for  their  conten- 
tion as  to  what  the  conclusions  should  show,  and  would  not  deprive  them 
of  a  single  fact  material  to  the  proper  presentation  of  their  case  to  the 
Supreme  Court,  yet  it  is  the  duty  of  this  court  to  find  facts  and  not 
evidence,  and  we  must  overrule  the  motion. 

Overruled. 

Writ  of  error  refused. 
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Land  Mortgage;  Bank  of  Texas  v.  B.  Voss  and  J.  T.  Bobbins. 

Decided  April  24,  1902. 

1.— Jurisdiction— Amount— Appeal  to  the  County  Court— New  Action. 

Where  the  action  was  in  the  justice  court  to  recover  rent,  and  on  appeal  to 
the  county  court  the  plaintiff,  in  order  to  meet  the  defense  urged,  brought  in  his 
vendor,  seeking  to  recover  against  him  on  his  warranty  the  difference  between 
the  actual  rental  value  of  the  premises  and  the  amount  of  an  agreed  rent,  which 
difference  was  an  amount  below  the  original  jurisdiction  of  the  county  court,  that 
court  had  no  jurisdiction  to  render  judgment  on  such  claim,  since  its  assertion  was 
in  effect  the  institution  of  a  new  suit  against  the  warrantor. 

S.— Same— Fundamental  Error— Practice  on  Appeal. 

Such  want  of  jurisdiction  over  the  subject  matter  was  fundamental  error  and 
could  be  raised  on  appeal,  although  not  assigned. 

Appeal  from  the  County  Court  of  Smith.  Tried  below  before  Hon. 
Geo.  W.  Cross. 

J.  B.  Davies  and  A.  Morgan  Duke,  for  appellant 

S.  A.  Lindsey,  for  appellee  Voss. 

Butler,  Lasseter  &  Butler,  for  appellee  Bobbins. 

GARRETT,  Chief  Justice. — This  suit  was  begun  by  R.  Voss  against 
J.  T.  Bobbins  in  a  Justice  Court  of  Smith  County  to  recover  rent  for  a 
part  of  a  tract  of  land  which  had  been  conveyed  to  Voss  by  appellant. 
Bobbins  set  up  as  a  defense  that  he  had  rented  the  land  from  tenants  of 
the  appellant  at  an  agreed  price  prior  to  the  conveyance  to  Voss,  and  was 
entitled  to  possession  for  the  year  1900,  for  which  the  rent  was  claimed, 
and  at  most  was  not  liable  for  more  than  the  sum  agreed  to  be  paid. 
The  bank  was  not  a  party  to  the  suit  in  the  Justice  Court,  but  was 
brought  in  by  the  plaintiff  after  appeal  to  the  County  Court  upon  an 
alternative  plea  against  it  upon  its  warranty  for  the  difference  between 
the  agreed  rent  and  the  reasonable  rental  value.  A  former  judgment 
against  Bobbins  was  reversed  by  this  court.  64  S.  W.  Bep.,  313. 
After  the  cause  had  been  remanded,  another  trial  resulted  in  favor  of 
the  plaintiff  against  Bobbins  for  the  agreed  rent  sum  of  $40,  and  over 
against  the  bank  for  the  sum  of  $123.60  as  the  difference  between  the 
rent  agreed  to  be  paid  by  Bobbins  and  the  reasonable  rental  value  of 
the  land. 

A  number  of  errors  have  been  assigned  for  which  a  reversal  of  the 
judgment  below  is  sought,  and  the  appellant,  in  its  brief,  suggests  as 
fundamental  error,  which  is  not  included  in  its  assignment  of  errors, 
the  want  of  jurisdiction  in  the  County  Court  of  the  cause  of  action 
against  it.  It  was  held  by  this  court  in  the  case  of  Bailway  v.  Wallis, 
29  Southwestern  Beporter,  1123,  that  a  cause  of  action  similar  to  the 
one  asserted  against  the  appellant  in  this  case  was  a  new  cause  of  action 
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against  a  new  party,  and  in  effect  the  institution  of  a  new  suit  in  favor  of 
the  plaintiff  against  the  appellant.  In  this  case  the  plaintiff  brought 
the  appellant  into  the  County  Court  upon  a  separate  demand  against  it 
for  a  breach  of  warranty  for  a  sum  below  the  original  jurisdiction  of 
the  County  Court.  It  is  quite  clear  that  the  County  Court  did  not 
have  jurisdiction  of  the  cause  of  action,  and  that  it  was  not  a  mere 
question  of  personal  privilege.  We  have  recently  held  to  the  same  effect 
in  the  case  of  Butler  v.  Holmes,  decided  April  10,  1902.  As  the  County 
Court  was  without  jurisdiction  of  the  subject  matter,  an  assignment  was 
not  necessary  to  bring  the  error  before  this  court.  The  judgment  of  the 
court  below  against  the  Land  Mortgage  Bank  of  Texas,  Limited,  will 
be  reversed  and  the  cause  against  it  dismissed,  but  as  against  the  appellee 
Bobbins  the  judgment  of  the  court  below  will  not  be  disturbed. 

Reversed  and  rendered  in  part;  affirmed  in  part 


Gulf,  Colorado  &  Santa  Pe  Bailway  Company  v. 
Isabella  Hill  et  al. 

Decided  April  26,  1902. 

1.— Railway  Company— Custom  in  Uncoupling  Cars— Charge. 

Where,  in  an  action  for  the  death  of  a  switchman  killed  while  uncoupling 
cars,  the  evidence  showed  that  the  speed  of  the  cars  was  increased  on  a  kick 
signal  being  given  by  another,  and  the  deceased  was  struck,  and  the  evidence  was 
conflicting  as  to  whether  it  was  arranged  by  him  with  others  that  the  signals 
should  be  so  given  at  such  a  time,  and  as  to  whether  it  was  the  custom  there  to 
so  give  it,  a  charge  to  the  jury  to  return  a  verdict  for  the  defendant  if  the  de- 
ceased knew  that  the  speed  was  to  be  so  increased,  and  if  there  was  such  custom, 
was  error,  since  either  fact  constituted  a  defense. 

2. — Same — Custom  in  Other  Yards. 

Under  the  facts  as  shown  in  evidence  the  court  should  not  have  refused  a 
requested  charge  to  the  effect  that  if  a  kick  signal,  whereby  the  speed  of  the 
cars  was  increased,  was  given  in  accordance  with  the  custom  of  the  yard  where 
the  accidenct  occurred,  and  that  the  custom  was  known  to  the  switch  crew,  it 
was  immaterial  how  the  work  was  done  in  other  yards. 

3.— Same — Charge  Upon  Issue  Not  Raised. 

A  charge  submitting  the  issue  of  whether  the  act  of  the  deceased  in  ex- 
posing his  body  between  cars,  if  negligence,  contributed  to  the  accident,  was 
erroneous,  since  the  evidence  presented  no  issue  whether  such  act  did  contribute 
to  the  accident,  and  it  was  inevitable  that  it  did. 

4. — Contributory  Ngligence— Burden  of  Proof— Charge. 

Where,  in  an  action  for  the  death  of  a  switchman,  plaintiffs  had,  in  the 
development  of  their  case,  presented  the  issue  of  contributory  negligence,  and 
had  given  evidence  of  facts  which,  standing  alone,  would  have  authorized  sub- 
mission of  that  issue,  the  court  should  have  given  no  charge  as  to  the  burden  of 
proof  on  that  issue,  or  given  one  permitting  the  jury  to  look  to  the  whole  evi- 
dence in  determining  whether  that  defense  was  established,  but  not  one  that  the 
burden  was  on  the  defendant  to  show  by  a  preponderance  of  evidence  that  the 
deceased  was  guilty  of  contributory  negligence. 

Error  from  Harris.    Tried  below  before  Hon.  Wm.  H.  Wilson. 
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J.  W.  Terry  and  Chas.  K.  Lee,  for  plaintiff  in  error. 
Lovejoy,  Sampson  &  MalevinsJcy,  for  defendants  in  error. 

GILL,  Associate  Justice. — This  suit  was  brought  by  Isabella  Hill, 
plaintiff  in  the  court  below,  for  herself  and  as  next  friend  of  her  two 
minor  children,  to  recover  of  the  defendant  damages  for  the  alleged  neg- 
ligent killing  of  her  husband,  J.  H.  Hill.  The  parents  of  deceased  were 
also  parties  plaintiff,  but  were  dismissed.  A  jury  trial  resulted  in  a 
verdict  and  judgment  for  plaintiffs,  and  defendant  has  brought  the  cause 
here  by  writ  of  error. 

Plaintiffs  allege  as  a  basis  for  recovery  that  the  deceased  was  a 
switchman  in  the  employ  of  defendant,  and  was  at  the  date  of  the 
accident  which  caused  his  death  engaged  with  other  members  of  a  switch- 
ing crew  in  doing  some  switching  in  the  yards  at  Galveston.  That  it 
was  the  purpose  of  those  thus  engaged  to  kick  the  end  car  of  a  string  of 
cars  they  were  hauling  into  a  side  track  without  following  it  in  with  the 
rest  of  the  train.  That  in  order  to  do  this  the  train  as  it  backed  in 
the  direction  of  the  switch  was  to  be  slowed  down  to  a  slow  rate  of 
speed,  whereupon  it  became  the  duty  of  deceased  to  uncouple  the 
end  car.  That  in  doing  so  it  was  proper  for  no  one  to  give  the  kick 
signal  except  deceased.  That  he  undertook  to  uncouple  the  cars,  and 
while  doing  so  his  fellow  switchman,  without  warning  to  him,  negli- 
gently gave  the  kick  signal,  in  response  to  which  the  speed  of  the 
train  was  suddenly  and  violently  increased,  whereby  he  was  knocked 
down,  run  over  by  the  cars,  and  killed.  That  the  signal  which  caused 
his  death  was  given  by  one  Pewell,  and  that  his  coemployes  were  neg- 
ligent in  taking  the  signal  from  Fewell,  but  should  have  waited  until 
the  deceased  had  signaled  that  the  cut  had  been  safely  made. 

In  addition  to  the  general  denial,  the  defendant  pleaded  specially  that 
deceased's  injuries  and  death  resulted  from  one  of  the  risks  ordinarily 
incident  to  his  employment;  pleaded  his  contract  of  employment,  in 
which  he  acknowledged  himself  familiar  with  defendant's  rules;  agreed 
to  look  to  his  coemployes  for  all  necessary  information  looking  to  his 
safety;  agreed  that  in  every  case  of  doubt  he  would  take  the  safest 
course ;  that  he  would  avoid  taking  risks,  would  familiarize  himself  with 
the  rules,  conform  his  acts  to  their  requirements,  and  report  all  infringe- 
ments thereof.  Such  of  the  rules  as  are  supposed  to  be  applicable  are 
pleaded,  but  it  is  not  necessary  to  set  them  out  in  this  connection. 

It  was  further  averred  in  defense  that  the  kicking  of  the  car  had 
been  prearranged  and  the  programme  fully  understood  by  deceased ;  that 
he  knew  it  would  be  his  duty  to  uncouple  the  car;  that  the  same  would 
be  kicked  and  that  it  was  his  duty  to  give  the  kick  signal  before  uncoup- 
ling or  to  see  that  it  was  given;  that  the  signal  that  was  given  was 
usual  and  customary  and  one  that  deceased  knew  would  be  given  in 
doing  the  work;  that  such  was  the  usual  and  customary  way  of  doing 
the  work  in  the  Galveston  yards,  wherefore  it  is  alleged  the  danger 
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therefrom  was  one  of  the  ordinary  risks  of  the  employment;  that  the 
cars  were  equipped  with  automatic  couplers  which  rendered  it  unneces- 
sary for  him  to  go  in  between  the  cars  or  to  expose  any  part  of  his  body 
between  them,  and  that  if  he  did  so  he  assumed  the  risk. 

It  was  also  charged  that  he  was  guilty  of  contributory  negligence  in 
exposing  himself  between  the  cars  without  either  having  given  the 
signal  or  knowing  it  had  been  given.  That  though  expressly  warned  by 
the  rules  to  look  out  for  signals,  take  no  risks,  etc.,  he  failed  to  take 
these  precautions  and  therefore  was  the  cause  of  his  own  injury. 

This  statement  of  the  substance  of  the  pleadingB  is  believed  to  be 
sufficiently  full  for  the  purposes  of  this  opinion. 

J.  H.  Hill,  the  husband  of  the  plaintiff  in  this  case,  was  on  March  9, 
1900,  an  employe  of  defendant  in  the  capacity  of  switchman,  and  be- 
tween 5  and  6  o'clock  on  the  afternoon  of  the  day  named,  while  engaged 
in  switching  in  the  yards  of  defendant  at  Galveston,  he  was  run  over 
and  killed  by  defendant's  train.  At  the  time  of  the  accident  he  was 
engaged  in  switching  and  was,  as  expressed  by  the  witnesses,  "working  in 
the  field."  The  crew  had  been  out  in  the  west  yards  near  the  bay 
bridge,  in  the  city  of  Galveston,  and  had  come  back  from  the  west  with  a 
string  of  twenty-five  or  thirty  cars,  mostly  box  cars,  the  engine  being 
at  the  rear  end  of  the  train  backing  up.  The  front  car  of  the  train  as  it 
backed  was  a  flat  car  loaded  with  lumber  and  the  next  two  cars  were 
cinder  cars.  Deceased  rode  from  the  west  yards  to  the  middle  yards, 
near  Forty-second  street,  on  the  front  end  of  the  flat  car  as  they  backed 
up.  The  other  members  of  the  crew  were  John  McCarty,  foreman;  C. 
A.  Hooks,  another  switchman;  Chris  Miller,  engineer,  and  Thomas 
Gillam,  the  fireman.  In  coming  from  the  west  yards  the  train  of  cars 
was  propelled  at  a  6peed  of  about  ten  miles  an  hour,  but  when  it  neared 
a  point  designated  as  "Fogarty  switch"  it  was  slowed  down  to  a  speed 
of  two  or  three  miles  an  hour  for  the  purpose  of  allowing  Hill  to  alight, 
throw  the  switch  for  "rip  track  No.  2"  (on  which  it  was  intended  to 
place  the  end  car),  and  to  uncouple  the  car  so  it  could  be  kicked  in. 

Fewell,  the  night  yardmaster,  was  near  the  switch,  and  receiving  from 
McCarty  a  signal  as  to  what  was  intended,  threw  the  switch  and  Hill 
proceeded  at  once  to  uncouple  the  car.  McCarty  saw  him  approach  the 
point  in  the  train  where  the  uncoupling  was  to  be  made  and  reach 
out  as  if  to  take  hold  of  the  uncoupling  lever,  but  at  that  point  he  ceased 
to  be  in  view  of  McCarty.  No  witness  testifies  that  the  acts  of  Hill 
were  seen  after  that,  though  the  track  at  that  point  was  straight.  Fe- 
well, who  was  then  standing  at  the  switch  and  had  thrown  it  for  the 
side  track,  and  who  was  a  considerable  distance  from  Hill  (some  of  the 
witnesses  placing  him  as  much  as  seventy-five  yards  away),  gave  the 
kick  signal.  This  was  received  by  McCarty,  who  transmitted  it  to  the 
engineer,  who  obeyed  it  without  knowing  the  exact  position  of  Hill. 
In  response  to  the  kick  signal  the  speed  of  the  train  was  increased  from 
two  or  three  to  seven  or  eight  miles  an  hour.  It  was  at  once  discovered 
that  Hill  was  under  the  train  and  Fewell  gave  the  emergency  stop  signal. 
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The  train  was  promptly  stopped.  The  car  was  in  fact  uncoupled,  and  as 
a  result  of  the  response  to  the  kick  signal  and  the  increased  speed  of  the 
train,  rolled  into  the  side  track  as  intended.  Hill  was  found  between 
the  rails  with  his  arm  and  leg  crushed,  two  cars  having  passed  over 
him,  and  he  died  a  few  hours  later.  He  was  a  sober,  experienced,  and 
efficient  switchman,  and  had  been  at  work  in  defendant's  yards  at  Gal- 
veston for  several  years.  No  one  saw  Hill  fall,  and  there  is  no  direct 
testimony  as  to  how  he  fell,  his  position  just  before  the  fall,  or  what 
.caused  it.  No  one  testifies  as  to  whether  he  went  in  between  the  cars 
wholly  or  partially  in  his  effort  to  uncouple.  No  one  testifies  whether 
the  lever  worked  hard  or  easy  at  that  moment. 

An  inspection  afterwards  showed  that  the  coupling  apparatus  was  in 
good  condition  and  worked  easy.  The  coupling  apparatus  was  auto- 
matic,— the  Santa  Fe  car  being  equipped  with  a  Trojan  coupler  and 
the  Texas  &  New  Orleans  car  with  a  Janney  coupler.  Each  had  a  lever 
extending  to  near  the  side  of  the  car  which,  when  in  perfect  order, 
could  be  raised  with  the  hand  without  going  between  the  cars;  but  the 
evidence  was  conflicting  as  to  whether  it  could  be  raised  without  leaning 
toward  the  cars  and  putting  the  arm  and  part  of  the  body  in  such  a 
position  as  to  be  struck  if  the  speed  of  the  train  was  suddenly  increased. 
There  was  also  testimony  to  the  effect  that  frequently  coupling  apparatus 
in  apparent  perfect  condition  would  work  hard  and  require  considerable 
force  to  lift  the  lever,  and  that  in  such  case  more  of  the  body  would  be 
put  between  the  cars  in  the  effort  to  lift  it. 

The  evidence  is  practically  undisputed  that  the  kick  signal  was  given 
and  obeyed  about  the  time  Hill  undertook  the  uncoupling,  and  that 
no  one  knew  his  position  or  just  what  he  was  doing  at  that  time. 
It  is  also  true  that  the  signal  was  given  without  warning  to  him  and 
without  knowledge  that  the  uncoupling  had  been  safely  accomplished. 

It  was  shown  that  if  the  slack  of  the  train  was  extended  the  cars 
could  not  have  been  uncoupled,  as  the  tension  would  hold  the  pin  tightly 
in  place  and  that  a  back  up  signal  was  necessary  in  order  to  loosen  the 
tension,  but  the  evidence  is  conflicting  as  to  whether  the  slowing  of  the 
train  had  not  effected  this. 

There  is  a  difference  between  a  back  up  signal  and  a  kick  signal. 
A  back  up  signal  means  that  the  engineer  shall  back  the  train.  A 
kick  signal  means  that  the  speed  shall  be  sufficiently  increased  to  throw 
the  cut  off  car  into  the  side  track  by  the  force  of  the  increased  mo- 
mentum without  following  the  car  into  the  switch  with  the  rest  of  the 
train.  The  signal  given  by  Fewell  and  transmitted  to  the  engineer  was 
a  kick  signal.  Hill  knew  that  the  car  was  to  be  kicked  when  cut  off,  and 
that  the  kick  signal  was  necessary  and  should  be  given  by  some  one. 
The  main  point  of  conflict  in  the  evidence  is  whether  his  coemployes 
should  not  have  waited  for  him  to  give  it,  or  notified  him  that  it  would 
be  given  by  another  than  himself. 

Another  point  of  conflict  is  whether,  if  another  gave  it,  he  should  have 
apprised  himself  that  Hill  was  safe  before  he  gave  it. 
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Defendant  adduced  evidence  to  show  that  it  was  the  custom  in  the 
Galveston  yards  of  defendant  to  give  the  kick  signal  without  reference 
to  the  position  of  the  man  doing  the  uncoupling,  and  that  Hill  knew 
of  this  custom  and  should  have  expected  the  signal  and  increased  speed 
of  the  train,  and  should  have  been  prepared  for  it.  There  was  evidence 
also  that  this  was  the  general  method  and  custom  in  switching  with  auto- 
matic couplers.  On  the  other  hand,  there  was  evidence  that  the  gen- 
eral method  was  to  await  a  signal  from  the  man  who  was  doing  the 
uncoupling,  as  he  was  the  man  in  danger  and  the  only  one  who  could 
know  when  the  work  as  safely  done. 

The  circumstances  also  showed  that  there  was  no  obstruction  between 
Hill  and  Fewell  and  that  if  he  had  been  looking  he  could  have  seen 
the  signal,  but  there  was  also  evidence  to  the  effect  that  his  attention 
should  have  been  fixed  on  the  task  before  him,  and  that  as  the  signal 
should  have  been  given  by  him  he  need  not  have  looked  out  for  a  signal 
which  he  had  no  reason  to  expect. 

It  was  shown  that  the  acts  of  Fewell  made  no  change  in  the  pro- 
gramme as  to  the  kicking  of  the  car,  as  the  kick  signal  must  have  been 
given  at  some  time  during  the  progress  of  the  work  in  order  to  accom- 
plish the  end  desired. 

Defendant's  assignments  of  error  from  1  to  8  inclusive  assail  the  judg- 
ment in  various  forms  on  the  ground  that  the  undisputed  facts  authorize 
a  judgment  for  defendant,  and  that  the  court  should  have  either  so 
charged  or  should  have  granted  a  new  trial  on  that  ground.  In  view 
of  the  disposition  made  of  this  appeal  we  deem  it  proper  to  refrain 
from  a  general  discussion  of  the  facts  and  evidence.  It  is  necessary, 
however,  to  dispose  of  the  contention  that  the  court  should  have  directed 
a  verdict  for  defendant.  We  are  of  opinion  the  evidence  authorized  the 
submission  of  the  question  of  liability  to  the  jury,  and  the  court  did  not 
err  in  refusing  to  direct  a  verdict. 

By  the  eleventh  assignment  of  error  the  following  portion  of  the 
court's  charge  is  assailed:  "If  from  the  evidence  you  believe  that  a 
programme  had  been  arranged  between  Hill  and  the  other  employes  of 
defendant  in  the  switch  crew,  for  the  switching  of  the  car,  and  that 
under  said  programme  the^  said  Hill  knew  that  at  or  about  the  time  he 
went  to  uncouple  the  car  the  train  would  be  put  in  backward  motion 
and  started  backwards  for  the  purpose  of  giving  the  end  car  a  kick  that 
it  might  roll  into  the  side  track,  and  that  such  was  the  usual  and  cus- 
tomary method  at  the  Galveston  yards  of  doing  the  work,  and  that  said 
Hill  knew  of  such  fact,  if  any,  and  knew  when  he  went  to  do  the  work 
that  said  car  would  be  kicked  in  said  manner  without  signal  from  or 
notice  to  him,  and  that  notwithstanding  such  knowledge  on  the  part  of 
Hill  he  put  himself  in  a  position  to  be  struck  by  the  backward  movement 
of  the  train,  if  any,  then  (if  you  so  find  the  facts)  you  will  return  your 
verdict  for  defendant  as  in  such  state  of  facts  he  would  have  assumed 
the  risk  of  such  backward  movement." 

The  first  objection  urged  against  the  charge  is  that  it  submitted  the 
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question  of  programme  as  an  issue,  when  the  undisputed  evidence  is  that 
one  had  been  arranged  and  that  Hill  was  advised  of  it. 

It  is  true  that  it  was  shown  without  dispute  that  a  programme  had 
been  arranged  which  involved  the  kicking  of  the  car  and  therefore  the 
giving  of  a  kick  signal,  and  that  of  this  Hill  was  fully  advised.  This 
the  court  might  safely  have  assumed,  but  we  do  not  regard  his  failure 
to  do  so  as  material.  It  is  certainly  true  that  he  did  not  err  in  refusing 
to  assume  that  the  programme  involved  the  giving  of  the  kick  signal 
at  the  particular  time  it  was  given  or  by  some  one  other  than  Hill,  and 
without  warning  to  him.  Upon  these  issues  the  evidence  was  con- 
flicting. If  the  court  could  assume  that  the  programme  of  which  Hill 
was  advised  included  the  giving  of  the  kick  signal  without  warning  to 
him,  nothing  remained  but  to  charge  for  defendant,  and  as  we  have  seen 
this  should  not  have  been  done. 

The  other  objections,  however,  are  more  serious.  It  will  be  observed 
the  court  charged  the  jury,  in  effect,  that  in  order  for  them  to  find  for 
defendant  on  the  theory  of  assumed  risk,  they  must  believe  from  the 
evidence  (1)  that  a  programme  had  been  arranged  of  which  Hill  knew; 
(2)  that  under  the  programme  Hill  knew  that  about  the  time  he  went 
to  uncouple  the  car  the  train  would  be  put  in  backward  motion  without 
warning  to  him;  and  (3)  that  such  was  the  usual  and  customary  way  of 
doing  the  work  in  the  Galveston  yards,  and  he  knew  of  such  fact. 

If  the  programme  involved  the  giving  of  the  signal  as  it  was  given 
and  Hill  knew  it,  that  of  itself  would  have  been  a  distinct  defense, 
whether  the  custom  was  established  or  not. 

If  the  custom  was  established  as  contended  for  by  defendant,  that 
of  itself  would  be  a  distinct  defense,  for  all  of  the  testimony  to  the 
effect  that  the  custom  contended  for  by  defendant  prevailed  in  the  Gal- 
veston yards  also  visits  knowledge  of  it  on  Hill,  so  that  if  the  jury  be- 
lieved the  custom  had  been  established  they  must  also  have  found  that 
Hill  was  familiar  with  it. 

If  Hill  acquired  from  any  other  source  knowledge  that  the  signal 
had  been  given  or  was  about  to  be  given  without  reference  to  him  and 
nevertheless  put  himself  in  a  place  of  danger,  the  fact  would  be  an 
effective  defense  without  reference  either  to  custom  or  programme,  and 
this  issue  was  presented  by  the  facts  showing  that  Hill  knew  that  Fewell 
had  thrown  the  switch  and  his  view  of  Fewell  was  unobstructed  when  he 
undertook  the  work  and  the  signal  was  given.  Yet  the  court,  in  the 
portion  of  the  charge  quoted,  conjunctively  states  these  matters  of 
defense  so  that  the  jury  is  required  to  find  custom,  knowledge  of  custom, 
and  knowledge  of  the  fact  in  order  to  sustain  the  defense  of  assumed 
risk. 

For  the  reasons  given  we  regard  the  charge  as  affirmative  error.  The 
charge  given  at  the  request  of  plaintiff,  to  the  general  effect  that  knowl- 
edge on  the  part  of  Hill  would  be  a  defense,  did  not  serve  to  cure  the 
error.     It  left  the  charge  confused,  contradictory,  and  misleading.    The 
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prominence  given  to  the  issue  of  the  existence  of  the  custom  during  the 
trial  may,  in  the  light  of  this  charge,  have  well  induced  the  jury  to 
believe  that  the  defendant  in  order  to  be  entitled  to  a  verdict  must  in 
any  event  have  established  the  existence  of  the  custom  contended  for. 
The  other  criticisms  of  this  portion  of  the  charge  are  not  tenable. 

Defendant  requested  the  court  to  give  a  special  charge  to  the  effect 
that  if  they  should  find  from  the  evidence  that  a  certain  custom  pre- 
vailed in  the  Galveston  yards  as  to  signals  and  who  should  give  them, 
and  a  method  of  work  known  and  usual  with  the  switching  crew  in  ques- 
tion, then  it  would  be  immaterial  in  this  case  how  the  work  may  have 
been  done  in  other  yards.  This  the  court  refused  to  give  and  his  refusal 
is  assigned  as  error. 

The  court  had  been  previously  asked  to  charge  that  evidence  of  how 
work  was  done  in  other  yards  should  be  disregarded  by  the  jury.  This 
was  properly  refused,  because  there  was  evidence  to  the  effect  that  like 
customs  and  methods  prevailed  in  all  yards  and  was  proper  to  be  con- 
sidered in  determining  the  issue  of  custom  prevailing  in  the  Galveston 
yard. 

But  the  defendant  had  the  right  to  have  the  effect  of  that  testimony 
limited  in  the  event  the  jury  should  determine  that  a  different  custom  in 
fact  prevailed  in  defendant's  yards  at  Galveston.  It  may  be  the  cus- 
tom of  other  yards,  as  contended  by  plaintiff.  It  may  be  it  was  a  wiser 
and  a  safer  and  a  more  humane  custom  and  one  which  ought  to  have  pre- 
vailed universally,  but  it  is  nevertheless  true  that  if  deceased  and  his 
fellow  workman  had  adopted  a  different  method  from  which  he  should 
have  expected  the  kick  signal  to  be  given  without  regard  to  him,  the 
custom  so  adopted  would  unquestionably  bind  him  without  reference 
to  the  custom  prevailing  in  other  yards. 

The  charge  presented  by  the  thirteenth  assignment  should  have  been 
given. 

Defendant  also  complains  because  the  court  charged  that  the  burden 
of  proof  was  on  the  defendant  to  show  by  a  preponderance  of  the  evi- 
dence that  the  deceased,  Hill,  was  chargeable  with  contributory  negli- 
gence. 

We  think  the  complaint  well  founded.  The  case  is  one  largely  of  cir- 
cumstantial evidence.  The  plaintiffs  in  the  development  of  their  case 
presented  the  issues  of  contributory  negligence  and  assumed  risk.  In 
addition  to  this  some  of  plaintiffs'  witnesses  testified  to  facts  which  if 
standing  alone  would  have  authorized  the  submission  to  the  jury  of 
the  issue  of  contributory  negligence.  This  being  true,  it  seems  to  us  a 
case  in  which  the  court  should  have  given  no  charge  on  the  burden  of 
proof  as  to  that  issue.  Bailway  v.  Geiger,  79  Texas,  21.  Or  else  should 
have  given  a  charge  so  modified  as  to  permit  the  jury  to  look  to  the  whole 
evidence  in  determining  whether  the  defense  had  been  established.  Eail- 
way v.  Eeed,  88  Texas,  439. 

Such  a  charge  has  been  held  erroneous  and  misleading  as  tending  to 
induce  the  jury  to  look  alone  to  defendant's  evidence  for  proof  upon 
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the  issue  and  to  ignore  the  evidence  furnished  by  plaintiffs'  case  and 
plaintiffs'  witnesses.  Railway  v.  Martin,  63  S.  W.  Rep.,  1089 ;  Railway 
v.  Albright,  26  S.  W.  Rep.,  250. 

We  do  not  regard  this  conclusion  as  in  conflict  with  the  case  of  Rail- 
way v.  Sheider,  88  Texas,  152. 

Defendant  further  complains  because  the  court  charged  the  jury  that 
if  deceased  exposed  his  body  between  the  cars,  and  if  such  act  on  his  part 
was  negligent,  and  that  but  for  such  negligence  on  his  part  he  would 
not  have  been  killed,  then  he  would  be  guilty  of  contributory  negligence, 
and  you  will  find  for  defendant.  The  objection  urged  against  this 
charge  is  that  it  submits  as  an  issue  whether  the  act  of  exposing  the 
body  between  the  cars,  if  negligence,  contributed  to  the  accident,  when  as 
a  matter  of  fact  it  inevitably  did  so  and  the  evidence  presented  no  issue 
about  it.  The  objection  is  well  sustained  by  authority.  Railway  v. 
Rowland,  90  Texas,  365;  Railway  v.  McCoy,  90  Texas,  264;  Culpepper 
v.  Railway,  90  Texas,  627. 

Plaintiffs  contend  that,  if  error,  the  charge  was  justified  by  special 
charges  requested  by  defendant.  We  do  not  think  the  requested  charges 
referred  to  susceptible  of  the  construction  suggested  by  plaintiffs.  The 
assignment  is  sustained. 

The  other  assignments  do  not  require  extended  notice.  They  either 
present  no  error  or  else  complain  of  matters  which  are  not  likely  to  be 
repeated  on  another  trial. 

For  the  errors  indicated  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 

ON  MOTION  FOB  REHEAKINO. 

The  judgment  in  this  case  was  reversed  and  the  cause  remanded  for 
reasons  given  in  the  main  opinion. 

On  motion  for  rehearing  the  questions  arising  upon  the  causes  as- 
signed for  reversal  were  certified  to  the  Supreme  Court.  The  answers 
of  that  court  hold  us  to  have  been  in  error  as  to  the  first  three  questions 
certified.  Upon  the  fourth  our  decision  is  held  to  have  been  correct. 
95  Texas,  629. 

Appellees  now  urge  (1)  that  the  error  sustained  by  the  Supreme  Court 
against  the  judgment  of  the  trial  court  in  the  answer  to  the  fourth  ques- 
tion was  not  raised  in  the  brief  of  appellant;  and  (2)  that  if  it  was  it 
was  harmless  error,  in  view  of  the  facts  of  the  case  and  of  other  cases  in 
which  the  Supreme  Court  has  refused  writ  of  error. 

Upon  the  first  position  we  have  examined  the  briefs  and  are  clear  that 
the  question  is  presented.  On  the  question  the  answer  to  which  requires 
in  our  opinion  a  reversal  of  the  judgment,  we  can  not  concur  in  the 
contention  of  counsel.  We  have  held  the  seventeenth  assignment  should 
be  sustained  as  reversible  error.  The  Supreme  Court  in  answer  to  the 
fourth  question  certified,  have,  with  all  the  facts  before  them,  together 
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with  an  assurance  in  effect  that  we  would  not  reverse  the  cause  upon  the 
facts,  held  that  we  were  right  in  our  position.  The  cases  in  view  of 
which  we  are  requested  to  construe  the  answer  of  the  Supreme  Court 
were  doubtless  considered  by  that  tribunal  both  in  determining  the  an- 
swer to  the  question  and  their  consideration  of  the  motion  for  rehear- 
ing, which  was  overruled.  Counsel  has  perhaps  misapprehended  the 
expression  of  this  court  to  the  effect  that  on  the  record  the  case  was  one 
of  merit  and  should  not  be  reversed  except  for  errors  of  law  likely  to 
affect  the  jury  in  making  up  their  verdict.  We  deemed  this  expression 
proper  in  view  of  the  fact  that  some  of  the  questions  might  involve  the 
question  of  harmless  or  harmful  error,  but  did  not  intend  to  say  what 
this  court  would  have  done  had  the  facts  been  presented  to  us  as  a  court 
of  first  instance.  In  the  matter  of  the  submission  to  the  jury  of  the 
question  whether  the  act  of  the  deceased  in  going  between  the  cars  or 
placing  himself  partly  between  the  cars  if  contributory  negligence  was 
the  proximate  cause  or  proximately  contributed  to  the  accident,  we  held 
that  the  trial  court  erred.  This  seems  to  be  well  settled  by  the  cases 
cited  in  the  main  opinion  and  we  adhere  to  the  ruling,  but  we  do  not  now 
determine  whether  the  error  was  such  as  to  require  a  reversal  if  no  other 
error  had  been  committed.  It  is  not  necessary  to  decide  the  question,  as 
the  error  need  not  be  repeated  on  another  trial. 

The  main  opinion  as  modified  by  the  answers  of  the  Supreme  Court 
to  certified  questions,  together  with  this  opinion  on  motion  for  rehear- 
ing, are  upon  a  like  state  of  facts  to  be  looked  to  by  the  trial  court  upon 
another  trial,  for  the  law  of  the  case  upon  the  questions  involved  in  this 
appeal.    The  motion  is  overruled. 

Overruled. 


E.  B.  Wheeler  et  al.  v.  Warwick  Duke  et  al. 

Decided  April  3,  1002. 

1.— Probate  Court— Record— Order  Nunc  pro  Tunc 

An  order  of  the  probate  court  in  guardianship  not  entered  during  the  term 
upon  the  minutes  or  any  record  required  to  be  kept  by  law  was  a  nullity,  and 
could  not  be  entered  afterwards  nunc  pro  tunc    Rev.  Stats.,  art.  1853. 

2.— Same— Guardianship— Void  Order— Maintenance  of  Ward. 

Where  the  probate  court  made  an  order  allowing  the  guardian  to  expend 
such  part  of  the  corpus  of  the  estate  in  the  maintenance  and  education  of  the 
ward  "as  may  be  sufficient,"  without  fixing  any  specific  sum  to  be  so  expended, 
such  order  is  in  contravention  of  the  statute  and  void.    Rev.  Stats.,  art.  2549. 

3.— Same— Entering  Order  Nunc  pro  Tunc— Amending  Record. 

Evidence  showing  that  an  application  for  an  order  of  the  probate  court  in 
guardianship  was  indorsed  by  the  judge  as  granted,  with  directions  to  enter  it 
on  the  minutes — this  being  his  usual  custom,  as  he  used  no  probate  docket, — 
and  that  the  order  was  then  presented  to  the  clerk  to  be  so  entered,  which  was 
never  done, — was  not  sufficient  to  justify  an  entry  of  the  order  nunc  pro  tunc 
at  a  subsequent  term,  there  having  been  originally  no  entry  of  it  upon  any  book 
or  record  kept  by  law,  as  required  by  the  statute  with  respect  to  amendments 
of  the  record.    Rev.  Stats.,  arts.  1354,  1355. 
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Appeal  from  Shelby.    Tried  below  before  Hon.  Tom  C.  Davis. 

J.  0.  B.  Richardson,  A.  H.  McK night,  J.  M.  Snders,  Drury  Field,  and 
John  0.  Walker,  for  appellants. 

Bryarly  &  Polley,  for  appellees. 

PLEASANTS,  Associate  Justice. — This  proceeding  was  instituted 
by  appellants  on  the  11th  day  of  April,  1901,  in  the  probate  court  of 
Shelby  County,  the  object  of  the  suit  being  to  obtain  an  order  of  said 
court  to  enter  nunc  pro  tunc  an  order  made  by  said  court  at  its  October 
term,  1892,  in  the  guardianship  of  the  estate  of  the  minor  heirs  of  W.  J. 
Duke,  deceased.  The  appellants  are  the  heirs  at  law  and  sureties  upon 
the  guardian's  bond  of  M.  W.  Wheeler,  deceased,  who  was  the  guardian 
of  said  minor  heirs  at  the  time  the  order  sought  to  be  entered  nunc  pro 
tunc  is  alleged  to  have  been  made,  and  the  appellees  are  the  former 
wards  of  the  said  guardian  and  the  owners  of  the  estate  administered 
by  him.  The  probate  court  refused  to  have  said  order  entered  nunc 
pro  tunc,  and  upon  an  appeal  to  and  a  trial  de  novo  in  the  District 
Court  the  same  judgment  was  rendered.  The  petition  alleges  that  M.  W. 
Wheeler  qualified  as  guardian  of  the  estate  of  the  minor  heirs  of  W.  J. 

Duke,  deceased,  on  the day  of  August,  1892,  and  continued  to  act  as 

such  until  his  death,  which  occurred  on  the  8th  day  of  January,  1897, 
at  which  time  said  guardianship  was  still  pending  and  has  never  been 
closed;  that  on  the day  of  "October,  1892,  said  guardian  made  ap- 
plication in  writing  to  the  probate  court  of  Shelby  County,  in  which 
said  guardianship  was  pending,  showing  that  the  income  of  the  estate 
of  said  minors  was  insufficient  for  their  maintenance  and  education,  and 
asking  that  he  be  allowed  to  expend  a  portion  of  the  corpus  of  said  es- 
tate for  said  purpose;  that  said  application  was  granted  in  open  court 
at  the  October  term,  1892,  and  an  order  was  made  by  the  court  allowing 
and  authorizing  said  guardian  to  use  a  sufficient  amount  of  the  body 
of  said  estate  to  maintain  and  educate  said  minors,  which  order  the 
court  directed  the  clerk  to  enter  upon  the  minutes  of  the  court;  that 
said  guardian  caused  the  order  so  made  to  be  put  in  writing  and  handed 
same  to  the  clerk  to  be  placed  upon  the  minutes  of  the  court,  but  for 
some  cause  not  known  to  petitioners  the  clerk  failed  to  enter  said  order 
in  the  minutes;  that  said  guardian  fully  believed  that  said  order  had 
been  duly  and  properly  entered  by  the  clerk,  and  in  the  administration 
of  said  estate  expended  about  $800  of  the  corpus  of  same  in  the  main- 
tenance and  support  of  said  minors,  believing  that  he  was  fully  author- 
ized so  to  do  under  the  order  of  said  court;  that  said  guardian  never 
became  aware  during  his  lifetime  of  the  fact  that  said  order  had  never 
been  entered  in  the  minutes  of  the  court,  and  petitioners  did  not  know 
that  said  order  had  never  been  entered  until  about  the  6th  day  of  April, 
1901.     The  following  exhibits  are  attached  to  the  petition  and  are  al- 
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leged  to  be  copies  of  the  application  and  order  referred  to  in  the  pe- 
tition : 

Exhibit  A. — "In  the  Probate  Court  of  Shelby  County,  Texas,  October 
term,  1892.  To  the  Hon.  W.  T.  Biggs,  Judge  of  said  Court:  Your 
petitioners,  M.  W.  Wheeler,  guardian  of  the  estates  of  Warwick,  Jack, 
Lula,  Maud,  Norma,  Wheeler,  and  Blanch  Duke,  minors,  with  respect 
shows  to  you  honor  that  the  rents,  revenues,  and  incomes  of  said  estates 
are  wholly  insufficient  to  support  or  educate  said  minors,  there  being 
no  income  of  said  estates  except  the  interest  on  the  claims  in  favor  of 
said  estates,  which  claims  are  all  on  parties  who  are  insolvent  and  noth- 
ing can  be  made  out  of  them  by  law,  and  pray  that  the  court  grant  him 
as  guardian  of  said  estates  an  order  allowing  and  empowering  him  to 
use  a  sufficient  amount  of  the  means  of  said  estate  to  maintain  and  edu- 
cate said  minors.    M.  W.  Wheeler,  Guardian  of  said  Minors." 

Exhibit  B. — "On  this  the day  of  October,  1892,  the  application 

of  M.  W.  Wheeler,  guardian  of  the  estates  of  Warwick  Duke,  Jack,  Lula, 
Maud,  Norma,  Wheeler,  and  Blanch  Duke,  minora,  came  up  to  be  heard, 
and  after  the  court  seeing  said  application  and  hearing  the  evidence  in. 
support  thereof,  and  it  appearing  to  the  satisfaction  of  the  court  that 
the  rents,  revenues,  and  incomes  of  said  estates  are  wholly  insufficient 
to  support  or  educate  said  minors,  said  application  is  hereby  granted  in 
all  things,  and  that  said  guardian  is  hereby  authorized  and  empowered 
to  use  a  sufficient  amount  of  the  means  of  said  estates  to  maintain  and 
educate  said  minors." 

Plaintiffs  by  trial  amendment  filed  in  the  District  Court  further  al- 
leged that  when  said  application  was  presented  to  the  probate  court  the 
judge  of  said  court,  W.  T.  Biggs,  granted  same  in  open  court  and  made 
and  officially  signed  an  entry  in  writing  upon  the  back  of  said  applica- 
tion granting  same,  and  directed  that  said  order  and  judgment  be  pre- 
pared in  writing  and  recorded  in  the  minutes  of  the  court;  that  W.  T. 
Biggs  is  now  deceased,  having  died  in  the  year  1893  or  1894,  and  that 
said  application  and  the  indorsement  of  the  judge  thereon,  together  with 
the  decree  prepared  and  handed  to  the  clerk,  as  well  as  many  other  pa- 
pers and  documents  pertaining  to  said  guardianship,  are  now  lost  or 
destroyed  and  can  not  be  found;  and  that  it  was  the  custom  and  usual 
practice  of  said  Biggs  as  probate  judge  to  make  his  entries  upon  the 
back  of  applications  presented  to  him  instead  of  making  same  on  a  reg- 
ular probate  docket.  The  only  evidence  in  the  case  is  the  testimony 
of  E.  B.  Wheeler,  one  of  the  plaintiffs,  and  J.  B.  Swanzy,  clerk  of  the 
County  Court  of  Shelby  County.  Both  of  these  witnesses  testify  to  the 
facts  alleged  in  the  petition.  E.  B.  Wheeler  was  attorney  for  the  guar- 
dian and  prepared  the  order  set  out  as  an  exhibit  to  the  petition  and 
presented  same  to  the  county  judge,  who  approved  it  and  directed  him 
to  hand  it  to  the  clerk  to  be  recorded,  which  witness  did.  Swanzy  was 
clerk  of  the  court  at  that  time,  and  fully  corroborated  Wheeler  as  to  the 
granting  of  the  application  in  open  court  by  the  judge  and  his  indorse- 
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ment  upon  the  application  that  the  same  was  granted,  and  also  as  to 
the  preparation  of  the  order  by  Wheeler  at  the  request  of  the  judge  and 
the  presentation  of  said  order  to  him  with  instructions  to  enter  same  in 
the  minutes  of  the  court.  This  witness  did  not  know  that  he  had  neg- 
lected to  enter  this  order  in  the  minutes  of  the  court  until  a  short  time 
before  the  filing  of  this  suit.  He  further  testified  that  Judge  Riggs 
never  used  a  probate  docket  except  in  lunacy  cases,  and  always  entered 
his  order  on  the  back  of  applications  presented  to  him.  Diligent  search 
was  made  for  the  original  application  and  for  the  order  prepared  by 
Wheeler  and  filed  in  the  case,  but  neither  could  be  found.  As  before 
stated,  this  evidence  was  uncontradicted  and  fully  sustains  the  allega- 
tions of  the  petition. 

After  the  filing  of  the  trial  amendment  by  the  plaintiffs  the  court 
below  overruled  a  general  demurrer  to  the  petition,  but  upon  hearing 
the  evidence  rendered  judgment  for  the  defendant  on  the  ground  that 
the  evidence  having  failed  to  show  that  any  entry  of  said  order  was 
ever  made  on  any  record  required  by  law  to  be  kept,  6uch  order  was  a 
nullity  and  could  not  therefore  be  entered  nunc  pro  tunc.  Article 
1853,  Revised  Statutes,  provides  that  all  orders,  decrees,  and  judgments 
of  the  probate  court  shall  be  nullities  unless  entered  upon  the  records 
of  the  court  during  the  term  at  which  same  were  rendered.  If  the 
order  sought  to  be  entered  nunc  pro  tunc  was  a  nullity,  or  void  order,, 
for  any  reason,  no  effect  or  validity  could  be  given  it  by  having  it  en- 
tered nunc  pro  tunc  upon  the  minutes  of  the  court.  The  entry  of  such 
an  order  would  have  afforded  no  protection  to  the  appellants  against 
any  claim  by  the  appellees  for  moneys  illegally  expended  by  their  guar- 
dian, and  as  a  court  is  never  required  to  perform  a  vain  and  useless  act, 
the  court  below  properly  refused  to  have  the  order  entered  upon  the 
minutes  nunc  pro  tunc.  The  language  of  the  statute  above  quoted  is 
plain  and  unambiguous,  and  it  was  doubtless  intended  to  apply  to  just 
such  cases  as  is  presented  by  this  record. 

We  think  the  judgment  of  the  court  below  may  be  affirmed  upon  the 
further  ground  that  the  order  in  question  was  one  which  the  probate 
court  could  not  lawfully  make  and  for  that  reason  was  a  void  order. 
Article  2549,  Revised  Statutes,  provides  that  court  may  direct  a  guardian 
to  expend  a  specific  sum  for  the  education  and  maintenance  of  his  ward, 
although  such  sum  may  exceed  the  income  of  the  ward's  estate,  but  with- 
out such  direction  of  the  court  the  guardian  shall  not  be  allowed  in  any 
case,  for  the  education  and  maintenance  of  the  ward,  more  than  the 
clear  income  of  the  estate.  Under  this  statute  the  court  can  not  author- 
ize the  expenditure  of  any  portion  of  the  corpus  of  the  ward's  estate  for 
the  education  and  maintenance  of  the  ward  without  fixing  a  specific 
amount  to  be  so  expended.  The  order  sought  to  be  entered  nunc  pro 
tunc  does  not  fix  the  amount  to  be  expended  for  the  education  and 
maintenance  of  the  wards,  but  authorizes  the  guardian  to  use  such  por- 
tion of  the  corpus  of  the  estate  as  may  be  sufficient  to  maintain  and  edu- 
cate the  minors.    The  statute  clearly   and    explicitly  places  upon  the 
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court  the  duty  and  responsibility  of  determining  what  amount  shall  be 
deemed  sufficient  for  the  proper  maintenance  and  education  of  the 
wards,  and  unless  a  specific  sum  is  fixed  by  the  court  for  such  purpose 
the  guardian  can  only  expend  the  income  of  the  estate.  This  exercise 
of  judicial  discretion  imposed  by  the  statute  upon  the  court  can  not 
be  delegated  by  him  to  the  guardian,  and  an  order  of  the  court  which 
leaves  the  determination  of  the  sum  to  be  so  expended  to  the  discre- 
tion of  the  guardian  is  unauthorized  and  void. 

It  is  doubtless  true  that  the  guardian  in  this  case  only  expended  such 
sums  as  were  reasonably  necessary  for  the  maintenance  and  support  of 
his  wards,  but  this  statute  is  plain  and  imperative  and  can  not  be  dis- 
regarded. Smythe  v.  Lumpkin,  62  Texas,  242;  Jones  v.  Parker,  67 
Texas,  76. 

If  our  conclusion  that  the  order  was  unauthorized  and  void  and  for 
that  reason  should  not  have  been  entered  nunc  pro  tunc  is  not  sound, 
we  are  of  opinion  that  the  judgment  of  the  court  below  should  never- 
theless be  affirmed,  because  the  evidence  of  the  rendition  of  the  judg- 
ment or  order  by  the  probate  court  was  not  sufficient  to  authorize  its 
entry  nunc  pro  tunc.  The  courts  of  the  several  States  hold  conflicting 
views  upon  this  subject.  Mr.  Freeman,  in  his  work  on  Judgments,  says 
that  the  probable  weight  of  authority  sustains  the  rule  that  only  by 
some  entry  or  memorandum  on  or  among  the  records  of  the  court  can 
the  rendition  of  a  judgment  be  proven.  "An  entry  must  somewhere  be 
found  and  produced  in  court  apparently  made  by  the  authority  of  the 
court.  It  must  be  in  some  book  or  record  required  by  law  to  be  kept 
in  that  court."  1  Freem.  on  Judg.,  sec.  61.  This  rule  was  quoted  with 
approval  by  our  Supreme  Court  in  the  case  of  Cameron  v.  Thurmon,  56 
Texas,  22,  and  is  in  accord  with  our  statutory  rule  on  the  subject  of 
amending  judgments  which  can  only  be  done  from  matter  appearing 
in  the  record.  Rev.  Stats.,  arts.  1354,  1355;  Railway  v.  Haynes,  82 
Texas,  456.  The  law  did  not  require  the  judge  to  make  an  entry  of  his 
order  upon  any  paper  filed  in  the  guardianship,  nor  that  any  record 
of  such  order  should  be  kept  elsewhere  than  upon  the  judge's  docket  and 
the  minute  book  of  the  court.  Under  the  rule  above  quoted  the  evidence 
in  this  case  was  not  sufficient  to  authorize  the  entry  of  the  order.  The 
judgment  of  the  court  below  should  be  affirmed,  and  it  is  so  ordered. 

Affirmed. 
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Western  Union  Telegraph  Company  v.  A.  Z.  Hays. 

Decided  April  10,  1902. 

1.— Telegraph  Company— Charge  of  Court— Harmless  Error. 

Where,  in  an  action  against  a  telegraph  company,  the  charge  fully  and  cor- 
rectly instructs  as  to  the  degree  of  care  required  of  defendant  in  the  transmis- 
sion of  the  message,  an  expression  in  the  charge  that  defendant  was  a  common 
carrier  of  messages,  though  not  technically  correct,  was  harmless  error. 

a.— Same— Filing  Claim  with  Company— Amendment. 

Where  plaintiff  did  not,  until  after  filing  suit,  filed  his  claim  for  damages 
with  the  telegraph  company  as  required  by  the  contract,  but  did  so  file  it  after- 
wards and  within  the  stipulated  ninety  days,  and  set  up  this  fact  by  amended 
petition,  paying  all  costs  up  to  the  time  of  such  amendment,  defendant  was  not 
entitled  to  a  new  trial  on  the  ground  that  the  suit  was  prematurely  brought. 

3.— Appeal— Fundamental  Error— Charge— Assignment. 

That  the  charge  authorized  a  recovery  for  physical  as  well  as  mental  suffer- 
ing when  there  was  no  allegation  or  proof  of  any  physical  suffering,  is  not  such 
fundamental  error  as  can  be  considered  in  the  absence  of  a  proper  assignment 
of  error  as  required  by  the  statute.    Rev.  Stats.,  art.  1013. 

Appeal  from  Walker.    Tried  below  before  Hon.  J.  M.  Smither. 

N.  0.  Kittrell  and  A.  H.  Jayne,  for  appellant. 

Jno.  C.  Williams  and  Ball,  Dean  &  Humphrey,  for  appellee. 

PLEASANTS,  Associate  Justice. — This  is  a  suit  by  appellee  to  re- 
cover of  appellant  damages  for  grief  and  mental  pain  and  anguish  al- 
leged to  have  been  suffered  by  appellee  by  reason  of  the  negligent  fail- 
ure of  appellant  to  promptly  transmit  and  deliver  a  telegram  sent  to 
appellee  announcing  the  fatal  illness  of  his  sister. 

The  appellant  answered  by  general  demurrer  and  general  denial,  and 
by  special  plea  in  abatement  set  up  the  failure  of  plaintiff  to  file  claim 
for  damages  within  ninety  days  of  the  date  of  the  message  and  prior 
to  the  bringing  of  his  suit,  in  accordance  with  the  terms  of  the  contract 
under  which  appellant  received  and  undertook  to  transmit  and  deliver 
said  message ;  and  further  pleaded  that  the  delay  in  the  transmission  of 
the  message  was  not  caused  by  any  negligence  on  the  part  of  appellant, 
but  was  due  to  a  violent  and  unprecedented  storm  which  so  damaged 
its  lines  as  to  prevent  the  prompt  transmission  of  said  message,  and 
which  was  an  act  of  God  for  which  appellant  could  not  be  held  liable. 
The  trial  in  the  court  below  by  a  jury  resulted  in  a  verdict  and  judg- 
ment for  appellee  for  the  sum  of  $550. 

The  telegram  was  received  by  the  appellant  at  Mount  Pleasant,  Texas, 
at  6 :35  p.  m.,  February  27, 1900,  for  transmission  to  appellee  at  Hunts- 
ville,  Texas,  and  was  not  delivered  to  appellee  at  Huntsville  until  8 
p.  m.,  February  28,  1900.  The  evidence  is  sufficient  to  sustain  the 
finding  of  the  jury  that  the  delay  in  the  transmission  and  delivery  of 
said  telegram  was  due  to  the  negligence  of  the  appellant,  and  that  such 
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negligence  was  the  proximate  cause  of  the  pain  and  anguish  suffered  by 
appellee  by  reason  of  his  being  deprived  of  the  privilege  of  attending 
his  sister's  funeral.  The  conclusion  of  fact  disposes  of  the  question 
raised  by  appellant's  fourth  assignment  of  error,  which  assails  the  ver- 
dict and  judgment  as  being  unsupported  by  the  evidence. 

We  shall  not  discuss  the  several  assignments  of  error  in  detail,  but 
will  content  ourselves  with  a  brief  statement  of  our  conclusions  upon 
the  questions  presented  in  appellant's  brief.  The  expression  in  the 
court's  charge  that  appellant  was  a  common  carrier  of  telegraphic  mes- 
sages, while  not  technically  correct,  was  harmless  error,  because  the  par- 
agraph of  the  charge  in  which  said  expression  is  used  correctly  and  fully 
instructed  the  jury  as  to  the  degree  of  care  required  of  appellant  in  the 
transmission  of  messages,  and  appellant  could  not  have  been  injured 
by  the  use  of  such  expression. 

No  claim  for  damages  was  filed  with  appellant  before  the  original 
petition  in  this  case  was  filed,  as  required  by  the  contract  under  which 
appellant  undertook  to  transmit  and  deliver  the  message,  and  upon  this 
ground  on  the  former  appeal  of  this  case  the  judgment  of  the  court  be- 
low was  reversed.  It  appears,  however,  that  such  claim  was  filed  within 
ninety  days  from  the  date  of  the  telegram  and  prior  to  the  filing  of  the 
amended  petition  upon  which  the  case  was  tried  and  the  judgment  ren- 
dered from  which  this  appeal  is  prosecuted.  The  court  below  adjudged 
all  costs  which  had  accrued  prior  to  the  filing  of  the  amended  petition 
against  the  appellee.  Under  these  facts  appellant  was  not  entitled  to 
a  new  trial  on  the  ground  that  no  claim  for  damages  had  been  filed  be- 
fore the  institution  of  the  suit  and  therefore  the  suit  was  prematurely 
brought.  The  amendment  alleges  a  compliance  with  the  terms  of  the 
contract,  and  appellant  was  only  entitled  to  recover  costs  which  had  ac- 
crued up  to  the  filing  of  the  amendment  and  not  to  have  the  suit  dis- 
missed.    Telegraph  Co.  v.  Hays,  63  S.  W.  Sep.,  172. 

We  are  of  opinion  that  the  petition  in  this  case  discloses  a  good  cause 
of  action  and  the  general  demurrer  thereto  should  have  been  overruled. 

Appellant  assigned  no  error  in  the  court  below  attacking  the  charge 
of  the  court  on  the  ground  that  it  authorized  the  appellee  to  recover  for 
physical  as  well  as  mental  suffering,  when  there  was  no  allegation  or 
proof  of  any  physical  suffering  on  his  part.  If  such  error  exists  in  the 
charge,  it  is  not  such  fundamental  error  as  can  be  considered  by  us  in 
the  absence  of  a  proper  assignment.  Article  1018,  Revised  Statutes,  pro- 
vides that  "The  appellant  or  plaintiff  in  error  shall  in  all  cases  file  with 
the  clerk  of  the  court  below  all  assignments  of  error,  distinctly  specify- 
ing the  grounds  on  which  he  relies,  before  he  takes  the  transcript  of  the 
record  from  the  clerk's  office ;  all  errors  not  distinctly  specified  are 
waived." 

We  find  no  reversible  error  in  the  record  of  this  case  and  the  judgment 
of  the  court  below  is  affirmed. 

Affirmed. 
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City  of  Houston  v.  D.  W.  Bartlett. 

Decided  April  17,  1902. 

1.— Tax  Sale  Without  Reserve— Other  Liens  Discharged. 

Where  a  city  recovered  a  tax  judgment  against  certain  real  property  for 
the  taxes  of  certain  years,  and  afterwards  recovered  another  judgment  against 
the  same  property  for  taxes  of  other  prior  and  subsequent  years,  and  had  the 
property  sold  without  reservation  under  the  latter  judgment,  the  purchaser  took 
the  property  free  from  any  lien  under  the  first  judgment.  The  tax  purchaser 
had  no  actual  notice  of  the  existence  of  the  other  judgment,  but  such  notice,  it 
seems,  would  have  made  no  difference. 

2. — Same— Exhausting  Security— Release  of  Tax. 

Since  the  city,  by  such  sale  without  reservation,  merely  exhausted  the 
security  it  held  in  favor  of  the  other  judgment,  there  was  no  violation  of  a 
provision  of  the  city  charter  prohibiting  the  release  or  compromise  of  unpaid 
taxes. 

8.— Same— City  Charter  as  to  Tax  Lien. 

A  provision  of  the  city  charter  that  anyone  purchasing  property  incumbered 
with  taxes  should  be  deemed  as  to  such  taxes  a  delinquent  taxpayer,  taking  it 
charged  with  the  lien,  does  not  apply  to  a  purchaser  under  a  tax  sale  made  by 
the  city,  but  only  to  the  purchaser  from  a  delinquent  taxpayer. 

4.— Same— Municipal  Corporations— Sights  as  Litigant. 

The  city  was  bound  by  the  action  of  her  attorney  in  making  the  sale  with- 
out reservation  the  same  as  any  other  party  litigant,  and  that  the  lien  so  held 
discharged  was  for  taxes  does  not  affect  the  case. 

Error  from  Harris.    Tried  below  before  Hon.  Chas.  E.  Ashe. 

Stewart,  Stewart  &  Lochett  and  Joe  M.  Sams,  for  plaintiff  in  error. 

J.  W.  Campbell,  for  defendant  in  error. 

PLEASANTS,  Associate  Justice. — Defendant  in  error  brought  this 
suit  to  cancel  and  remove  a  cloud  upon  his  title  to  lots  6,  7,  and  8  and 
one-half  of  lot  12,  in  block  83  in  the  city  of  Houston,  a  tax  lien  claimed 
by  said  city  upon  the  above  described  property  to  secure  the  payment  of 
taxes  assessed  by  the  city  against  said  property  for  the  years  1894,  1895, 
and  1896.  The  city  of  Houston  answered  by  general  and  special  excep- 
tions and  general  denial  and  by  special  pleas  setting  up  that  the  taxes 
upon  said  property  for  the  years  above  mentioned  were  due  and  unpaid, 
and  that  at  the  time  the  defendant  in  error  purchased  the  property  he 
knew  that  said  taxes  were  due  and  unpaid  and  that  the  city  had  recov- 
ered'a  judgment  for  same  and  foreclosed  its  tax  lien,  which  judgment 
had  never  been  satisfied ;  and  that  the  city  of  Houston  could  not  be  es- 
topped from  the  collection  of  said  taxes  by  any  acts,  omissions,  mistakes, 
or  wrongdoings  of  the  sheriff  or  district  clerk  of  Harris  County,  or  the 
city  attorney  of  said  city.  Briefly  stated,  the  facts  disclosed  by  the 
record  are  as  follows: 

On  July  17,  1897,  the  city  of  Houston  recovered  a  judgment  against 
E.  A.  &  R.  A.  Grant  for  $336.37,  taxes  due  for  the  years  1894,  1895, 
and  1896  upon  the  property  above  described,  with  foreclosure  of  tax  lien 
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and  an  order  of  sale  of  said  property.  At  the  time  this  suit  was  brought 
taxes  were  also  due  upon  said  property  for  the  years  from  1887  to  1893, 
inclusive,  but  said  taxes  were  not  included  in  the  suit,  and  no  mention 
of  same  nor  of  the  city's  lien  for  said  taxes  was  made  in  the  petition  or 
in  the  judgment  rendered  thereon.  No  order  of  sale  was  issued  on  this 
judgment  until  August  4,  1900.  In  the  meantime,  on  September  8, 
1898,  the  city  of  Houston  recovered  a  judgment  against  E.  A.  &  R.  A. 
Grant  for  $749  taxes  due  on  said  property  for  the  year  from  1887  to  1893 
inclusive  and  also  for  the  year  1897,  with  foreclosure  of  tax  lien  on  said 
property  and  order  of  sale.  Neither  the  petition  nor  the  judgment  in 
this  case  mentioned  the  former  judgment  or  the  tax  lien  foreclosed  in 
the  former  suit.  Upon  this  judgment  an  order  of  sale  was  issued  on 
August  22,  1899,  under  instructions  of  the  city  attorney  of  the  city  of 
Houston,  and  the  property  was  sold  by  the  sheriff  of  Harris  County  in 
the  manner  prescribed  by  law  and  purchased  by  Mrs.  A.  B.  Looscan  for 
$843.  This  money  was  received  by  the  city  of  Houston  and  the  sheriff 
executed  a  deed  for  the  property  to  Mrs.  Looscan,  regular  in  all  its  re- 
citals. This  deed  was  promptly  recorded,  and  in  November,  1900,  Mrs. 
Looscan  conveyed  the  property  to  the  defendant  in  error,  who  paid  a 
valuable  consideration  therefor,  had  his  deed  recorded  and  took  possession 
of  the  property,  and  is  now  holding  possession  of  same.  No  notice  was 
given  at  the  sheriff's  sale  of  the  former  judgment  for  taxes  or  of  any 
claim  for  taxes  by  the  city  other  than  that  evidenced  by  the  judgment 
under  which  the  sale  was  made,  and  Mrs.  Looscan  had  no  actual  notice 
of  such  claim.  At  the  time  the  defendant  in  error  purchased  from  Mrs. 
Looscan  he  knew  that  the  city  was  asserting  a  lien  upon  the  property 
under  the  judgment  rendered  in  1897.  It  was  not  shown  that  the  amount 
paid  by  Mrs.  Looscan  to  the  city  for  said  property  was  not  the  full  value 
of  the  same  at  the  time  of  such  sale.  It  was  not  shown  that  the  city 
had  formally  ratified  the  act  of  the  city  attorney  in  having  the  property 
sold  under  the  second  judgment. 

The  cause  was  tried  by  the  court  below  without  the  intervention  of  a 
jury,  and  judgment  rendered  in  favor  of  defendant  in  error  in  accord- 
ance with  the  prayer  of  his  petition.  We  are  asked  to  reverse  this  judg- 
ment for  the  following  reasons : 

1.  Because  the  city  of  Houston,  being  a  municipal  corporation  char- 
tered under  the  laws  of  the  State  of  Texas,  can  not  be  estopped  from 
the  collection  of  taxes  by  acts,  omissions,  mistakes,  or  wrongdoings  of 
the  sheriff  or  district  clerk  of  Harris  County,  or  the  city  attorney  of  the 
city  of  Houston,  or  any  other  person. 

2.  Because  under  section  40  of  the  charter  of  said  city,  suit  can  be 
brought  by  the  city  for  all  taxes  due  by  property  owners  for  the  year 
1875  and  for  any  subsequent  year,  and  any  person  who  shall  purchase 
property  incumbered  with  taxes  shall  be  deemed  as  to  such  taxes  a  de- 
linquent taxpayer,  and  such  person  takes  the  property  charged  with  a 
lien,  and  he  can  not  interpose  any  defense  which  his  vendor  might  not 
have  interposed  had  he  continued  to  be  the  owner.    From  which  it  is 
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contended  that  Mrs.  Looscan  by  the  purchase  of  the  property  in  question 
became  a  delinquent  taxpayer  as  to  the  taxes  still  due  upon  said  property, 
and  took  the  property  charged  with  the  lien  for  same. 

3.  Because  by  said  section  of  the  charter  it  is  provided  that  "in  no 
case  shall  the  city  council,  or  any  member  of  the  city  council,  or  officer 
of  the  city,  discount,  remit  or  compromise  any  tax  legally  due  the  city." 
From  which  it  is  contended  that  it  follows  that  any  act  of  an  officer  of 
the  city  which  would  result  in  the  remission  of  taxes  would  be  wholly 
beyond  the  authority  of  the  officer  and  therefore  not  binding  upon  the 
corporation. 

4.  Because  the  judgment  canceling  the  tax  lien  is  contrary  to  the 
constitutional  provision  declaring  that  taxes  shall  be  equal  and  uniform. 

5.  Because  such  judgment  is  contrary  to  the  constitutional  provision 
which  declares  that  "the  Legislature  shall  have  no  power  to  release  or 
extinguish  or  to  authorize  the  releasing  or  extinguishing  in  whole  or  in 
part  the  indebtedness,  liability,  or  obligation  of  any  corporation  or  indi- 
vidual to  this  State  or  to  any  county  or  municipal  corporation  therein." 
The  contention  being  that  since  the  taxes  in  question  was  an  indebtedness 
which  the  Legislature  itself  had  no  authority  to  release  or  extinguish, 
such  taxes  could  certainly  not  be  extinguished  by  any  negligent  act  of 
any  officer  of  the  city  of  Houston. 

6.  Because  the  city  of  Houston  would  not  be  estopped  for  collecting 
taxes  for  the  years  1894,  1895  and  1896  because  it  had  previously  sued 
for  and  collected  taxes  for  years  prior  and  subsequent  to  said  years,  be- 
cause each  year's  tax  is  a  separate  cause  of  action  and  separate  suit  may 
be  brought  therefor. 

7.  Because  at  the  time  the  defendant  in  error's  vendor  purchased  the 
property  there  was  an  unsatisfied  judgment  in  favor  of  the  city  of 
Houston  for  taxes  which  can  not  be  lawfully  relinquished,  as  is  in  ef- 
fect done  by  the  judgment  in  this  case. 

We  are  of  opinion  that  none  of  these  objections  to  the  judgment  ren- 
dered by  the  court  below  should  be  sustained.  The  proposition  that 
the  city  of  Houston  can  not  be  estopped  from  the  collection  of  taxes  by 
the  acts  or  omissions  of  its  officers  or  the  officers  of  Harris  County  is, 
abstractly  considered,  sound  in  law,  but  has  no  application  to  the  case 
presented  by  this  record.  When  a  municipal  corporation  becomes  a 
litigant  it  is  as  conclusively  bound  by  the  acts  of  its  authorized  attorney 
in  the  conduct  of  such  litigation  as  any  private  litigant  would  be,  and 
the  judgment  and  the  sale  thereunder  of  the  property  involved  in  this 
suit  is  in  no  way  affected  by  the  fact  that  the  party  plaintiff  in  said 
judgment  is  a  municipal  corporation,  or  that  the  lien  claimed  by  the  de- 
fendant in  error  to  have  extinguished  by  such  judgment  and  sale  was  a 
lien  for  the  payment  of  taxes  due  the  municipality.  If  municipal  cor- 
porations were  not  bound  by  the  acts  of  their  attorneys  in  conducting 
litigations  all  judicial  proceedings  in  which  such  corporations  were 
parties  would  be  voidable,  and  judgments  rendered  against  them  would 
never  be  final  and  conclusive.     Such  a  doctrine  would  be  subversive  of 
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every  principle  of  enlightened  jurisprudence,  and  would  practically  ren- 
der it  impossible  for  the  courts  to  administer  justice  between  a  private 
citizen  and  a  muncipal  corporation,  as  any  judgment  rendered  in  a  suit 
between  such  parties  would  be  binding  and  conclusive  upon  the  one  and 
not  upon  the  other.  The  mere  statement  of  the  effect  of  the  application 
of  the  proposition  advanced  by  the  plaintiff  in  error  to  judicial  proceed- 
ings is  sufficient  to  show  its  unsoundness  when  so  applied  and  its  incon- 
sistency with  all  recognized  principles  of  law  and  justice. 

The  acts  of  the  city  attorney  of  the  city  of  Houston  in  procuring  a 
judgment  in  favor  of  said  city  foreclosing  the  lien  held  by  the  city  upon 
the  property  in  controversy  and  ordering  the  sale  of  the  Whole  of  said 
property  without  any  reservation  in  favor  of  any  pre-existing  incum- 
brance, and  in  procuring  the  sale  of  said  property  under  such  judgment, 
must  be  considered  as  the  acts  of  the  city  of  Houston,  and  are  conclusive 
and  binding  upon  the  city.  It  is  well  settled  that  a  purchaser  at  a  sale 
made  under  a  judgment  of  this  kind  acquires  all  of  the9  title  of  both  the 
plaintiff  and  defendant  in  the  judgment  and  takes  the  property  dis- 
charged of  all  liens  in  favor  of  the  plaintiff,  regardless  of  whether  or  not 
such  purchaser  has  notice  of  unsatisfied  liens  in  favor  of  plaintiff  which 
were  not  foreclosed  or  in  any  way  sought  to  be  protected  by  the  judg- 
ment under  which  the  sale  was  had.  Vieno  v.  Gibson,  85  Texas,  432. 
In  the  case  mentioned  the  purchaser  paid  much  less  than  actual  value 
for  the  land  and  had  actual  notice  of  the  existence  of  an  outstanding 
lien  in  favor  of  plaintiff,  being  informed  by  plaintiff's  attorney  at  the 
time  of  the  sale  and  before  his  purchase  that  the  land  was  sold  subject  to 
such  outstanding  lien,  and  yet  it  was  held  by  our  Supreme  Court  that  he 
took  the  land  discharged  of  such  lien.  We  think  the  case  cited  is  de- 
cisive of  the  question  presented  by  this  appeal. 

Mrs.  Looscan  purchased  the  property  in  question  without  any  actual 
knowledge  of  the  existence  of  the  outstanding  lien  for  taxes  not  included 
in  the  judgment  which  she  bought,  and  so  far  as  this  record  shows 
paid  full  value  for  the  property.  Under  these  circumstances  it  would  be 
manifestly  inequitable  to  hold  that  she  did  not  take  the  land  free  from 
any  claim  or  lien  which  might  be  thereafter  asserted  by  the  plaintiff 
in  the  judgment.  As  before  stated,  we  do  not  think  the  question  is  in* 
any  way  affected  by  the  fact  that  the  lien  asserted  by  plaintiff  in  error  is  a 
tax  lien.  The  provisions  of  the  Constitution  in  regard  to  the  uniformity 
and  equality  of  taxation  and  forbidding  the  Legislature  to  extinguish 
or  release  any  debt  due  a  municipal  corporation  have  no  application.  The 
judgment  of  the  court  below  was  not  an  extinguishment  of  any  debt  due 
the  plaintiff  in  error,  nor  were  the  acts  of  the  city  attorney  in  procuring 
the  sale  of  the  property  under  a  judgment  which  omitted  to  reserve  a 
lien  for  the  unpaid  taxes  not  recovered  by  said  judgment  a  release  or 
extinguishment  of  any  taxes  due  plaintiff  in  error.  The  lien  in  plain- 
tiff in  error's  favor  upon  said  property  for  all  taxes  due  prior  to  the 
rendition  of  said  judgment  was  extinguished  by  such  sale,  and  plaintiff 
in  error's  security  afforded  by  its  lien  upon  said  property  exhausted,  but 
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no  unpaid  taxes  were  released  or  extinguished,  and  same  are  still  due 
and  may  be  collected  from  the  delinquent.  The  section  of  the  city  char- 
ter which  provides  that  a  purchaser  of  property  incumbered  with  a  lien 
for  taxes  shall  be  deemed  as  to  such  taxes  a  delinquent  taxpayer  and 
takes  the  property  charged  with  a  lien,  and  can  not  interpose  any  de- 
fense which  his  vendor  mjght  not  have  interposed,  is  manifestly  intended 
to  apply  only  to  purchasers  from  a  delinquent  taxpayer,  and  was  enacted 
to  enable  the  city  to  sue  and  recover  delinquent  taxes  and  foreclose  its 
tax  liens  without  being  required  to  make  the  original  delinquent  a  party 
defendant. 

This  provision  of  the  charter  in  no  way  affects  the  rights  of  one  who 
purchases  property  sold  under  a  judgment  foreclosing  a  tax  lien  in  favor 
of  the  city.  It  is  well  settled  that  Mrs  Looscan  having  obtained  a  clear 
title  to  the  property,  her  vendee's  title  would  not  be  affected  by  the  fact 
that  he  bought  with  notice  of  the  claim  of  the  plaintiff  in  error. 

We  think  the  judgment  of  the  court  below  should  be  affirmed,  and  it 
is  so  ordered. 

Affirmed. 

Writ  of  error  refused. 


Blake  Dupree,  Beceiver,  v.  Henry  C.  Alexander. 

Decided  April  29,  1902. 

1.— Master  and  Servant— Duty  of  Inspection— Assumed  Risks— Electric  Pole. 

Evidence  held  not  to  show  such  duty  of  inspection  on  the  part  of  a  servant 
as  would  cast  on  him  the  risk  of  the  danger  resulting  from  an  electric  pole  he 
was  using  being  rotten  beneath  the  ground. 

ft. — Same— Master  Not  Excused  from  Inspection. 

The  duty  of  inspection  is  on  the  master,  and  where  he  seeks  to  excuse  him- 
self from  it  he  must  show  that  the  servant,  by  his  contract  of  employment,  was 
required  to  perform  such  duty,  and  that  the  same  was  one  of  the  primary 
objects  of  the  employment. 

8.— Charge  of  Court— Physical  Examination. 

It  was  not  error  for  the  court  to  charge,  in  an  action  for  personal  injuries, 
that  it  was  the  legal  right  of  plaintiff  to  refuse  to  submit  his  person  to  an 
examination  by  physicians  selected  by  defendant;  and  if  defendant  desired  to 
have  the  court  explain  to  the  jury  for  what  purpose  they  could  consider  evidence 
of  plaintiff's  refusal  to  submit  to  such  examination,  he  should  have  requested 
such  charge. 

4.— Master  and  Servant — Contributory  Negligence— Evidence. 

See  evidence  held  not  sufficient  to  raise  the  issue  of  contributory  negligence 
on  the  part  of  the  servant  in  using  an  electric  pole  in  the  discharge  of  his  duty. 

5. — Same— Pleading  by  Defendant. 

The  defendant  is  not  required  to  plead  contributory  negligence  where  the 
evidence  adduced  by  plaintiff  in  the  development  of  his  case  raises  that  issue, 
but  otherwise  the  defendant  can  not  introduce  proof  of  independent  substantial 
facts  tending  to  show  contributory  negligence  without  pleading  such  facts. 

6.— Same— Leave  to  Amend— Surprise. 

Where  the  evidence  offered  by  defendant  to  show  contributory  negligence, 
and  which  was  rejected  as  not  being  within  the  pleadings,  was  insufficient  to 
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raise  that  issue,  it  was  not  error  for  the  court  to  refuse  defendant  leave  to  with- 
draw his  announcement  on  the  ground  of  surprise  and  to  file  a  trial  amendment 
charging  such  negligence  as  the  rejected  evidence  would  show. 

Appeal  from  Harris.    Tried  below  before  Hon.  William  H.  Wilson, 

Hutcheson,  Campbell  &  Hutcheson,  for  appellant. 

Lovejoy  &  Malevinsky,  for  appellee. 

PLEASANTS,  Associate  Justice. — The  statement  of  the  nature 
and  result  of  this  suit  contained  in  appellant's  brief  is  as  follows :  The 
appellee,  Henry  6.  Alexander,  brought  this  suit  in  the  District  Court 
of  Harris  County,  Texas,  against  the  Citizens  Electric  Light  and  Power 
Company  and  Blake  Dupree,  as  receiver  of  that  company,  to  recover 
damages  for  injuries  alleged  to  have  been  sustained  by  plaintiff  while 
in  the  employ  of  defendants,  by  reason  of  the  negligfence  and  careless- 
ness of  defendants,  their  servants,  agents,  and  employes.  The  petition 
alleged  the  appointment  and  qualification  of  the  receiver,  and  charged 
that  the  plaintiff  was  a  competent  and  capable  lineman,  and  that  he  was 
at  work  for  defendants  in  that  capacity  on  or  about  February  15,  1901, 
on  one  of  their  poles,  said  pole  being  about  twenty-five  feet  in  height; 
that  while  he  was  on  said  pole,  he  was  directed  by  the  foreman  to  cut 
some  wires  attached  to  and  strung  upon  it,  and  while  in  the  perform- 
ance of  said  duty  the  pole  broke  and  threw  him  violently  to  the  ground, 
causing  him  great  pain  and  serious  injuries;  that  said  injuries  were 
directly  and  proximately  caused  by  the  negligence  of  defendants,  their 
servants  and  agents  and  employes,  in  that  (1)  they  failed  to  use  ordinary 
care  in  the  inspection  of  the  pole;  (2)  they  were  negligent  and  careless 
in  maintaining  said  pole  in  a  defective  and  dangerous  condition,  and 
that  the  bottom  of  said  pole,  under  ground,  was  rotten  and  wholly  in- 
sufficient for  the  purpose  for  which  it  was  employed. 

To  this  petition  the  receiver  filed  a  general  demurrer  and  general  de- 
nial, and  pleaded  specially:  (1)  That  if  the  plaintiff  was  injured,  the 
injury  was  occasioned  by  a  risk  ordinarily  incident  to  his  employment  as 
a  lineman  and  therefore  assumed  by  him.  (2)  That  if  plaintiff  was 
injured  his  injuries  were  due  and  traceable  to  the  want  of  proper  care 
on  his  part  in  the  discharge  of  his  labors,  in  this,  that  it  was  the  plain- 
tiff's duty  to  know  the  defects  in  the  pole,  if  any  there  were,  and  if  he 
climbed  it  without  making  the  necessary  inspection  he  was  guilty  of 
contributory  negligence. 

On  October  23, 1901,  this  cause  came  on  to  be  heard,  and  the  suit  hav- 
ing been  dismissed  as  to  the  Citizens  Electric  Light  and  Power  Com- 
pany, resulted  in  a  verdict  and  judgment  against  Blake  Dupree,  re- 
ceiver, for  $900. 

The  facts  disclosed  by  the  record  are  as  follows:  Appellee  was  em- 
ployed by  appellant  as  a  lineman,  and  in  that  capacity  was  required  to 
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perform  all  work  that  was  necessary  to  be  done  on  the  top  of  or  about 
the  poles  of  appellant  in  the  taking  down  and  hanging  of  wires.  He 
was  only  employed  to  work  with  wires,  but  such  employment  included 
the  climbing  of  poles  and  all  work  necessary  in  the  proper  handling  of 
wires.  At  the  time  he  was  injured  he  with  other  employes  of  appellant 
were  engaged  in  the  work  of  rearranging  appellant's  lines  at  the  junc- 
tion of  McKinney  avenue  and  Brazos  street,  in  the  city  of  Houston. 
Appellant's  foreman,  J.  H.  Brittigan,  who  was  directing  the  work, 
ordered  appellee  to  ascend  the  pole  on  which  the  arc  circuit  on  said 
streets  were  fastened  and  to  cut  everything  off.  There  was  an  arc  cir- 
cuit and  two  guy  wires  attached  to  this  pole.  When  he  got  to  the  pole 
he  kicked  it  two  or  three  times  to  see  if  it  was  solid  and  it  seemed  to  be 
perfectly  sound.  He  went  up  the  pole  and  cut  the  wires  as  he  had  been 
directed  by  the  foreman,  and  as  he  cut  the  second  circuit  wire  the  pole 
broke  and  fell  with  him,  and  he  thereby  received  the  injuries  com- 
plained of.  The  pole  broke  from  eight  to  twelve  inches  under  the 
ground.  It  was  rotten  entirely  through  at  the  place  of  the  break,  but 
was  perfectly  sound  above  the  ground.  If  the  pole  had  not  been  rotten 
it  would  not  have  fallen. 

Appellee  was  an  experienced  lineman;  had  worked  in  that  capacity 
for  four  or  five  years,  and  had  been  working  for  the  appellant  for  three 
weeks  prior  to  the  accident.  He  had  before  this  taken  lines  off  of  old 
poles  and  put  them  on.  new  ones,  had  repaired  old  lines  and  worked  on 
all  kinds  of  poles  and  knew  that  poles  in  the  ground  would  rot.  He 
did  not  know  how  long  this  pole  had  been  there.  It  did  not  look  like 
a  new  pole,  but  was  apparently  in  good  condition.  It  was  a  red  cedar 
pole  of  at  least  an  average  size,  being  about  five  inches  in  diameter  at 
the  top  and  twelve  inches  at  the  bottom.  It  was  appellee's  habit  as  a 
lineman  to  kick  old  poles  to  test  their  soundness  before  going  upon 
them.  He  knew  that  poles  which  have  been  up  a  short  time  are  safer 
to  handle  wires  on  than  poles  which  had  been  in  use  for  a  longer  time. 
He  did  not  discover  any  unsoundness  in  this  pole  when  he  kicked  it  nor 
while  climbing  up  to  the  crossarm  on  which  the  wires  were  fastened;  it 
seemed  perfectly  firm  and  steady.  After  reaching  the  crossarm  he  first 
cut  the  circuit  wire  on  one  side,  then  one  of  the  guy  wires,  and  then  the 
circuit  wire  on  the  other  side.  The  pole  fell  after  he  cut  the  second  cir- 
cuit wire.  The  guy  wires  would  probably  have  held  the  pole  up  if  one 
of  them  had  not  been  cut.  He  could  have  cut  both  guy  wires  from  the 
ground,  but  cut  them  from  the  top  because  the  foreman  ordered  him 
to  do  so.  This  pole  had  no  rot  above  the  ground  and  was  perfectly 
sound  except  below  the  ground.  That  portion  of  the  pole  below  the 
ground  was  nothing  but  rotten  wood  and  the  pole  was  only  held  up  by 
the  wires.  He  could  have  found  out  that  the  pole  was  rotten  before 
going  on  it  by  digging  down  by  its  side.  He  did  not  know  whether  this 
pole  had  ever  been  examined,  had  never  heard  of  the  appellant  sending 
anyone  to  examine  this  or  any  of  its  poles.    The  appellant  had  never 
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furnished  him  with  any  tools  with  which  to  examine  poles  below  the 
ground,  and  he  had  never  asked  for  any. 

Several  physicians  testified  that  they  had  examined  the  appellee  and 
were  of  the  opinion  that  he  was  injured  as  alleged  in  his  petition.  It 
was  also  shown  that  appellee  refused  to  allow  a  physician  selected  by  the 
appellant  to  be  present  when  he  was  examined  by  his  physicians.  One 
witness  testified  for  appellant  that  he  assisted  in  putting  up  the  pole  in 
question;  that  it  had  been  in  the  ground  six  years,  and  that  it  was  per- 
fectly sound  when  it  was  put  up.  Several  witnesses  for  appellant  testi- 
fied that  red  cedar  poles  were  the  most  durable  that  could  be  used,  and 
that  the  average  life  of  a  pole  of  this  kind  was  from  ten  to  twenty-five 
years.  One  of  these  witnesses  for  the  appellant  further  testified  that 
all  prudent  linemen  would  inspect  for  themselves  to  see  whether  old 
poles  which  they  were  ordered  to  dismantle  were  rotten;  that  he  would 
do  this  if  he  was  directed  to  take  down  an  old  pole ;  that  he  always  did 
this ;  that  he  had  some  experience  in  taking  down  old  lines  and  putting 
up  new  ones,  and  had  once  seen  a  new  pole  broken  by  the  strain  of  the 
wire  stretched  on  it  when  the  wire  on  the  opposite  side  slipped  or 
broke;  that  the  catapult  effect  on  a  pole  which  supports  wires  pulling 
in  opposite  directions  is  very  considerable  when  one  of  the  wires  is  sud- 
denly cut.  It  takes  a  strong  pole  to  stand  the  strain  under  such  cir- 
cumstances. The  pole  that  he  had  seen  broken  in  this  way  was  not  a 
large  pole,  was  rather  small,  but  was  new. 

Appellant's  foreman  testified  that  he  directed  the  appellee  to  go  up  the 
pole  and  cut  the  wires  off ;  that  he  was  busy  giving  instructions  to  other 
men  and  did  not  notice  how  appellee  climbed  the  pole  nor  how  he  re- 
moved the  wires.  The  first  he  knew  that  anything  was  wrong  was  when 
he  heard  the  noise  of  the  breaking,  and  turning  around  he  saw  appellee 
fall.  Before  appellee  climbed  the  pole  this  witness  kicked  it  to  see  if 
he  could  discover  any  rottenness.  It  seemed  to  be  perfectly  sound.  He 
thinks  appellee  shook  the  pole  before  he  started  up  to  see  if  it  would 
give  way.  No  other  examination  of  the  pole  was  made.  He  did  not 
see  what  appellee  did  after  he  went  up  on  the  pole.  Witness  and  all  the 
other  linemen  knew  that  appellant  never  had  a  special  set  of  men  to- 
inspect  the  poles  that  were  being  taken  down  by  the  linemen.  It  wasr 
the  duty  of  the  lineman  to  inspect  poles.  He  had  always  inspected  thfr 
poles  for  himself  and  all  the  others  had  done  the  same.  There  was  noth- 
ing about  the  appearance  of  this  pole  to  indicate  that  it  was  not  per- 
fectly sound.  He  was  the  acting  foreman  in  charge  of  the  work  at  the 
time  of  the  accident,  and  appellee  was  working  under  him  and  had  to 
obey  his  orders.  He  did  not  instruct  the  appellee  how  to  take  the  wires 
down;  merely  told  him  to  cut  the  wires  off  the  pole  and  thought  he 
would,  as  an  experienced  lineman,  understand  how  to  do  it.  The  exam- 
ination given  this  pole  by  appellee  and  witness  was  all  that  had  been 
given  any  of  the  poles  so  far  as  he  knew.  He  did  not  examine  below  the 
ground.  He  could  have  determined  whether  the  pole  was  rotten  below 
the  ground  by  digging  down,  but  did  not  make  such  examination.     If 
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appellant  had  any  set  of  men  whose  duty  it  was  to  inspect  its  poles  he 
would  have  known  it,  because  he  had  been  with  appellant  off  and  on  for 
the  past  five  years.  When  he  told"  appellee  to  "cut  the  wires"  any  line- 
man would  have  understood  that  he  did  not  mean  to  cut  each  wire,  but 
that  he  simply  meant  to  take  the  wires  off  the  pole. 

Appellant's  first  and  second  assignments  predicate  error  upon  the 
action  of  the  court  in  refusing  to  instruct  the  jury  to  return  a  verdict 
for  the  defendant  and  in  overruling  the  motion  for  a  new  trial  on  the 
ground  that  the  evidence  is  insufficient  to  support  the  verdict,  in  that  the 
undisputed  evidence  in  the  case  shows  the  defendant  owed  plaintiff  no 
duty  of  inspection,  and  that  if  such  duty  rested  upon  the  defendant  it 
was  faithfully  discharged. 

The  general  rule  of  law  that  imposes  upon  the  master  the  duty  of 
using  reasonable  care  to  provide  the  servant  with  reasonably  safe  ap- 
pliances and  a  reasonably  safe  place  in  which  to  work,  and  whenever 
in  the  fulfillment  of  this  duty  an  inspection  is  necessary  places  the  duty 
of  such  inspection  upon  the  master  and  not  the  servant,  is  not  questioned 
by  the  appellant,  but  it  is  contended  that  the  evidence  in  this  case  shows 
that  it  was  a  part  of  appellee's  duty  under  his  employment  to  inspect 
the  poles  upon  which  he  was  working,  and  that  he  therefore  assumed 
the  risk  of  their  breaking  and  falling  from  any  defect  whether  patent 
or  concealed.  We  do  not  think  this  contention  can  be  sustained.  The 
evidence  shows  that  appellee  was  employed  in  the  capacity  of  lineman, 
and  that  his  duties  were  connected  only  with  the  handling  of  wires. 
He  was  not  employed  as  an  inspector  of  poles,  and  the  erection  or  taking 
down  of  poles  was  not  a  part  of  the  duties  of  his  employment.  He  was 
required  by  law  to  take  notice  of  any  obvious  defect  in  any  pole  upon 
which  he  might  be  called  upon  to  climb  in  .the  discharge  of  the  duties 
of  his  employment,  but  he  was  not  required  to  inspect  the  pole  for  latent 
defects.  There  is  no  evidence  in  the  record  which  would  justify  the 
conclusion  that  it  was  his  duty  under  his  contract  of  employment  to 
make  such  inspection.  He  was  furnished  with  no  tools  or  appliances 
with  which  to  make  an  inspection,  and  was  never  required  or  directed 
by  the  appellant  to  inspect  any  of  its  poles.  The  appellant  could  only 
relieve  itself  from  the  duty  of  inspection  which  it  owed  to  appellee  by 
showing  that  under  his  contract  of  employment  that  duty  was  devolved 
upon  him  as  a  primary  duty.  We  do  not  mean  to  hold  that  the  position 
of  lineman  and  inspector  might  not  be  filled  by  the  same  person,  but 
when  the  master  seeks  to  relieve  himself  of  the  general  duty  of  inspec- 
tion which  he  owes  to  his  servant,  he  must  show  that  by  his  contract  of 
employment  the  servant  was  required  to  perform  such  duty,  and  that 
fame  was  one  of  the  primary  objects  and  purposes  of  the  employment. 
Railway  v.  Butchek,  3  Texas  Ct.  Rep.,  955 ;  Railway  v.  Lindsey,  65  S. 
W.  Rep.,  669 ;  San  Antonio  Edison  Co.  v.  Dixon,  42  S.  W.  Rep.,  1010 ; 
Railway  v.  Crowder,  55  S.  W.  Rep.,  381;  Railway  v.  Darby,  67  S.  W. 
Rep.,  446. 

The  evidence  in  this  case  merely  shows  that  the  appellant  has  never 
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discharged  its  duty  of  inspecting  its  poles;  had  no  system  "of  inspection, 
and  no  persons  employed  whose  special  duty  it  was  to  make  such  in- 
spection, but  relied  upon  its  linemen  to  perform  that  duty  for  them- 
selves. 

The  appellee  had  been  in  appellant's  employment  for  only  a  few 
weeks,  and  it  is  not  shown  that  he  knew  that  the  appellant  had  never 
inspected  its  poles  or  that  it  left  their  inspection  solely  to  the  linemen 
to  be  performed  or  not  as  they  might  elect.  We  think  under  this  evi- 
dence that  appellee  when  he  went  upon  the  pole  in  question  had  the 
right  to  presume  that  the  appellant  had  performed  its  duty  of  inspec- 
tion and  that  the  pole  was  safe,  and  that  he  did  not  assume  the  rifik 
of  its  being  rotten  below  the  ground.  The  issue  as  to  whether  or  not, 
under  the  evidence,  the  failure  of  appellant  to  inspect  the  pole  in  ques- 
tion and  to  discover  its  defective  condition  was  negligence,  was  a  ques- 
tion for  the  jury.  We  think  the  finding  by  the  jury  that  appellant  was 
guilty  of  negligence  is  sustained  by  the  evidence  and  should  not  be 
disturbed. 

The  third  assignment  complains  of  the  charge  of  the  court  in  that  it 
imposes  the  duty  of  inspection  upon  the  appellant,  and  not  upon  the 
appellee,  and  the  fourth  assignment  predicates  error  upon  the  refusal 
of  the  trial  court  to  give  the  jury  the  following  special  instruction: 

"If  you  believe  from  the  evidence  that  defendant  company  had  no 
regular  force  of  inspectors,  but  that  the  linemen  of  the  company,  such  as 
this  plaintiff,  in  working  on  and  about  the  poles  of  the  company,  per- 
formed the  duty  of  inspection  as  part  of  their  employment,  the  company 
has  discharged  its  duty  of  inspection  to  the  plaintiff,  and  if  any  injury 
occurred  to  the  plaintiff,  it  occurred  from  a  risk  assumed  by  him  under 
his  employment,  and  if  you  so  find,  you  will  return  your  verdict  for 
the  defendant." 

Our  conclusion  upon  the  question  raised  by  the  first  and  second  as- 
signment is  decisive  of  the  question  presented  by  these  assignments. 
The  court  correctly  charged  the  jury  under  the  evidence  in  this  case 
that  the  duty  of  inspection  was  upon  appellant,  and  the  special  charge 
requested  by  the  appellant  is  not  in  our  opinion  the  law  of  this  case, 
and  was  properly  refused. 

The  fifth  and  sixth  assignments  attack  the  paragraph  in  the  charge 
of  the  court  in  which  the  jury  are  told  that  it  was  the  legal  right  of 
appellee  to  refuse  to  submit  his  person  to  an  examination  by  physicians 
selected  by  the  appellant. 

We  think  this  charge  is  correct  as  a  proposition  of  law.  Appellee 
had  the  right  to  have  the  jury  informed  of  his  legal  rights  upon  every 
issue  raised  by  the  evidence,  and  if  the  appellant  desired  to  have  the 
court  explain  to  the  jury  for  what  purpose  they  might  consider  the 
evidence  as  to  appellee's  refusal  to  submit  to  such  examination,  he 
should  have  requested  such  instruction. 

The  seventh  and  eighth  assignments  complain  of  the  charge  of  the 
court  in  instructing  the  jury  that  the  appellant  not  having  pleaded 
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contributory  negligence  on  the  part  of  the  appellee  in  the  manner  in 
which  he  cut  the  wires  from  the  pole,  the  issue  of  negligence  on  appel- 
lee's part  in  cutting  said  wires  was  not  in  the  case  and  should  not  be 
considered  by  the  jury,  and  in  refusing  to  give  the  following  special 
charge  requested  by  the  appellant: 

"If  you  believe  from  the  evidence  that  the  plaintiff,  in  undertaking 
to  take  the  wires  off  of  the  pole,  upon  which  he  alleges  he  received  his 
injuries,  did  not  act  prudently  in  doing  so,  that  is,  did  not  act  as  a 
reasonably  prudent  person  under  the  same  or  similar  circumstances  would 
have  done  in  taking  the  wires  off  of  said  pole,  and  his  injuries  were 
occasioned  by  want  of  proper  care  on  his  part  in  taking  the  wires  off  said 
pole,  and  but  for  want  of  such  proper  care  he  would  not  have  been  in- 
jured, you  will  return  your  verdict  for  the  defendant." 

We  are  of  the  opinion  that  the  evidence  does  not  raise  the  issue  of 
contributory  negligence  on  the  part  of  appellee.  The  jury  could  not 
have  found  from  the  evidence  that  the  appellee  was  guilty  of  any  negli- 
gence which  directly  contributed  to  his  injury.  He  cut  the  wires  from 
the  pole  as  directed  by  the  foreman,  and  if  we  concede  that  he  miscon- 
ceived the  order  of  the  foreman  and  did  not  remove  the  wires  in  the 
proper  manner,  there  is  no  evidence  to  support  a  finding  that  the  man- 
ner in  which  the  wires  were  cut  caused  the  pole  to  fall  or  that  it  was 
negligence  to  so  cut  them.  The  evidence  of  appellant's  witnesses  is  to 
the  effect  that  a  rotten  or  small  pole  might  be  broken  by  suddenly  cut- 
ting one  of  the  wires  on  an  arc  circuit  and  thus  exposing  the  pole  to  the 
catapult  effect  caused  by  the  strain  produced  by  the  tension  of  the  wire 
on  the  opposite  side  of  the  pole  from  the  one  which  had  been  cut.  That 
the  pole  which  fell  with  plaintiff  was  not  broken  by  cutting  the  circuit 
wire  is  conclusively  shown  by  the  fact  that  it  did  not  break  after  the 
first  wire  was  cut  and  when  the  strain  was  on  one  side,  but  only  after 
both  circuit  wires  and  one  of  the  guy  wires  had  been  cut.  If  the  pole 
had  been  broken  by  the  rebound  caused  by  the  cutting  of  the  first  wire 
appellee  would  have  known  it,  and  he  testifies  that  it  did  not  break 
until  after  he  had  cut  all  of  the  circuit  wires  and  one  of  the  guy  wires. 
As  before  stated,  appellee  had  the  right  to  presume  that  the  pole  was 
sound,  and  there  is  no  evidence  to  sustain  the  contention  that  a  careful 
and  prudent  man  would  not  have  cut  the  wires  from  a  sound  pole  of 
the  size  of  this  pole  just  as  appellee  cut  them.  The  testimony  offered  by 
appellant  to  show  that  the  manner  in  which  appellee  cut  the  wires  from 
the  pole  was  not  the  proper  way  in  which  to  remove  said  wires,  taken 
in  connection  with  the  other  evidence  in  the  case,  was  insufficient  to  raise 
the  issue  of  contributory  negligence  on  the  part  of  appellee,  and  the 
court  did  not  err  in  refusing  to  admit  such  testimony. 

The  ninth  and  tenth  assignments,  which  complain  of  the  refusal  of 
the  trial  court  to  admit  this  testimony,  can  not  be  sustained.  We  are 
also  of  the  opinion  that  this  testimony  was  properly  refused  because  it 
was  not  authorized  by  the  pleadings.  The  rule  which  relieves  the  de- 
fendant of  the  burden  of  pleading  contributory  negligence  applies  only 
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when  the  evidence  adduced  by  the  plaintiff  in  the  development  of  hi& 
case  raises  the  issue,  and  does  not  authorize  the  defendant  to  introduce 
proof  of  independent  substantial  facts  tending  to  show  contributory  neg- 
ligence on  the  part  of  the  plaintiff  without  pleading  such  facts.  If  the 
appellant  desired  to  introduce  testimony  to  the  effect  that  the  manner 
in  which  appellee  cut  the  wires  from  the  poles  was  negligent,  he  ought 
by  proper  pleading  to  have  notified  the  appellee  that  he  intended  to 
make  such  defense  in  order  that  the  appellee  might  be  prepared  to  meet 
such  testimony.  Appellees*  evidence  having  failed  to  raise  the  issue 
of  contributory  negligence,  appellant  should  not  be  permitted  without 
proper  pleading  to  supplement  the  evidence  of  appellee  by  proof  of  in- 
dependent facts. 

The  evidence  offered  by  appellant  which  the  court  refused  to  admit 
being,  in  our  opinion,  insufficient  to  raise  the  issue  of  contributory  negli- 
gence on  the  part  of  the  appellee,  it  follows  that  the  court  did  not  err, 
as  complained  of  in  the  eleventh  and  twelfth  assignments,  in  refusing 
to  permit  the  appellant  to  withdraw  his  announcement  of  ready  for  trial 
on  the  ground  of  surprise  at  the  ruling  of  the  court  in  excluding  said 
testimony  because  not  authorized  by  the  pleadings,  and  in  refusing  to 
allow  the  appellant  to  file  a  trial  amendment  charging  appellee  with 
contributory  negligence  in  the  manner  in  trhich  he  cut  the  wires  from 
the  pole.  We  think  the  judgment  of  the  court  below  should  be  affirmed, 
and  it  is  so  ordered. 

Affirmed. 

Writ  of  error  refused. 


Texas  &  New  Orleans  Railway  Company  v.  Orange 
&  Northwestern  Railway  Company. 

Decided  April  24,  1902. 

Eminent  Domain— Condemning  Railroad  Right  of  Way— Appeal  and  Supersedeas 
— Possession — Injunction. 
In  a  proceeding  by  a  railway  company  to  condemn  for  its  use  a  crossing 
over  the  track  and  right  of  way  of  another  company,  there  was  an  award  of  $1 
damages,  but  on  appeal  to  the  county  court  judgment  of  condemnation  was  ren- 
dered without  any  damages,  and  defendant  appealed,  executing  a  supersedeas 
bond.  Appellee  then  made  a  deposit  of  double  the  amount  of  damages  originally 
awarded,  and  executed  a  bond  as  required  by  the  statute  (General  Laws  1899,. 
page  105)  authorizing  the  petitioner  in  such  a  proceeding  to  take  possession 
pending  appeal  upon  depositing  double  the  amount  of  damages  awarded,  paying 
the  costs  and  giving  bond  to  secure  future  costs.  Appellant  then  applied  to  the 
Court  of  Civil  Appeals  for  an  injunction  to  restrain  appellee  from  taking  posses- 
sion  of  the  crossing  pending  the  appeal,  claiming  that  the  statute  did  not  apply 
where  no  damages  were  awarded.  Held  that  appellee,  having  complied  with  the 
statute,  was  authorized  to  take  possession,  and  that  the  injunction  should  be 
denied. 

Appeal  from  the  County  Court  of  Orange.    Tried  below  before  Hon. 
George  P.  Pool. 
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Watts,  Chester  &  Ellison,  for  appellant. 
Holland  &  Holland,  for  appellee. 

ORIGINAL  APPLICATION  FOB  INJUNCTION. 

GABBETT,  Chief  Justice. — The  appellant  has  applied  to  this 
court  for  an  injunction  to  restrain  the  appellee,  pending  appeal,  from 
entering  upon  and  taking  possession  of  a  part  of  the  roadbed  and  right 
of  way  of  the  appellant  sought  to  be  condemned  by  the  appellee  for  a 
crossing  of  its  railroad  over  that  of  appellant.  Proceedings  were  regu- 
larly instituted  by  the  appellee  to  condemn  the  crossing,  and  to  an 
award  of  the  commissioners  assessing  its  damages  at  $1  the  appellant 
objected  and  carried  the  case  to  the  County  Court,  where  judgment  was 
rendered  condemning  the  crossing  without  damages.  The  appellant 
gave  a  supersedeas  bond  for  appeal,  and  contends  that  the  judgment  of 
the  County  Court  is  superseded  by  the  bond  pending  appeal  to  this 
court.  The  appellee,  however,  has  deposited  double  the  amount  awarded 
by  the  commissioners  and  paid  the  costs  and  executed  a  bond  for  the 
payment  of  further  costs,  and  is  proceeding  to  take  possession  of  the 
property.  This  the  appellee  claims  was  authorized  by  the  Act  of  April 
15,  1899  (General  Laws,  page  105). 

But  it  is  contended  by  the  appellant  that  the  act  can  not  apply  where 
no  damages  where  awarded,  and  that  its  property  can  not  be  taken  with- 
out compensation.  While  the  appellant  may  be  entitled  to  at  least 
nominal  damages  for  the  property  taken,  the  failure  to  award  such 
would  be  an  error  to  be  corrected  on  appeal,  and  pending  that  the  appel- 
lee would  have  the  right  to  take  possession  of  the  property  upon  com- 
pliance with  the  terms  of  the  statute,  although  no  damages  were  awarded. 
Such  being'the  case  the  judgment  is  not  superseded  by  the  appeal  bond, 
and  this  court  has  no  right  to  interfere  with  the  possession  of  the  appel- 
lee pending  the  appeal.  The  question  of  the  right  to  condemn  the 
property  can  not  arise  on  this  application,  and  if  as  a  condition  prece- 
dent to  condemnation  it  should  be  necessary  to  apply  to  the  Bailroad 
Commission  for  its  determination  as  to  the  manner  of  crossing  under 
the  Act  of  April  15,  1901  (Laws,  page  255),  that  would  still  not  au- 
thorize the  interference  of  this  court  by  injunction,  as  it  can  only  exer- 
cise the  power  to  issue  the  writ  in  the  enforcement  of  its  jurisdiction. 
Bev.  Stats.,  art.  997.  If  the  judgment  of  the  court  below  is  void  the 
appellant  can  not  enjoin  its  execution  on  an  original  application  to  this 
court;  but  if  entitled  to  it  at  all,  must  go  to  a  court  having  original 
jurisdiction  to  grant  the  injunction.  If  the  judgment  is  not  void  this 
court  has  no  right  to  interfere,  because  it  has  not  obtained  jurisdiction 
of  a  superseded  judgment,  since  the  appellee,  having  complied  with  the 
statute,  is  authorized  to  take  possession  of  the  property.  Appellant's 
application  for  injunction  is  refused. 

Refused. 


40  29  Texas  Civil  Appeals  Reports,        [1st  District, 


Houston  Ioe  and  Brewing  Company  v.  North  Galveston 
Improvement  Company. 

Decided  April  3,  1902. 

1.— Jurisdiction— Amount— Sequestration. 

In  an  action  of  sequestration  brought  by  a  purchaser  of  personal  property 
against  the  seller  to  recover  the  possession  the  jurisdiction  is  determined  by  the 
value  of  the  property,  and  not  by  the  amount  plaintiff  had  agreed  to  pay  for  it. 

2.— Same— Fraudulent  Valuation—Justice  Court— Presumption. 

The  jurisdiction  of  the  justice  court  in  an  action  of  sequestration  will  be 
determined  by  the  valuation  placed  on  the  property  by  the  plaintiff,  unless  it 
is  shown  that  the  valuation  has  been  fraudulently  understated  for  the  purpose 
of  conferring  jurisdiction;  and  in  doubtful  cases  of  this  character  all  intend- 
ments will  be  in  favor  of  the  jurisdiction. 

Appeal  from  the  County  Court  of  Galveston.  Tried  below  before 
Hon.  John  W.  Campbell. 

P.  A.  Drouilhetj  for  appellant. 

R.  H.  &  Alice  8.  Tiernan,  for  appellee. 

GAEBETT,  Chief  Justice. — The  Houston  Ice  and  Brewing  Com- 
pany brought  this  suit  against  the  North  Galveston  Improvement  Com- 
pany in  a  Justice  Court  in  Galveston  County  for  the  possession  of  a 
billiard  and  a  -pool  table  and  some  barroom  fixtures.  Sequestration  of 
the  property  was  made  and  it  was  replevied  by  the  plaintiff,  the  defend- 
ant having  failed  to  do  so.  No  complaint  was  filed,  and  neither  the 
transcript  of  the  justices'  docket,  the  citation,  nor  the  affidavit  for  se- 
questration state  the  value  of  the  property,  but  the  sequestration  bond 
and  the  writ  and  the  replevy  bond  show  that  the  value  was  placed  at 
$199.  Plaintiff  tendered  and  paid  into  court  the  sum  of  $125  as  a  sum 
due  by  plaintiff  to  the  defendant  for  the  purchase  of  the  property  from 
the  defendant.  A  trial  was  had  in  the  Justice  Court  and  judgment  was 
rendered  in  favor  of  the  plaintiff  for  the  property  and  that  the  money 
in  court  be  paid  to  the  defendant  After  appeal  to  the  County  Court 
by  the  defendant,  one  Max  Artusy  was  brought  into  the  suit  as  a  party 
defendant,  and  pleaded  to  the  jurisdiction  that  the  property  sued  for 
was  worth  $500,  and  that  the  value  was  laid  by  the  plaintiff  at  $199  for 
the  fraudulent  purpose  of  conferring  jurisdiction  on  the  Justice  Court, 
and  asked  that  the  suit  be  dismissed  for  the  want  of  jurisdiction  in  the 
court  a  quo.  A  jury  was  waived,  and  upon  hearing  evidence  the  court 
below  sustained  the  plea  and  dismissed  the  suit. 

We  agree  with  the  appellee  that  the  value  of  the  property  and  not  the 
amount  the  plaintiff  was  to  pay  for  it  is  the  amount  in  controversy  and 
must  determine  the  question  of  jurisdiction.  But  the  plaintiff  having 
placed  the  value  at  $199,  the  jurisdiction  must  be  determined  by  that 
amount  unless  it  should  appear  that  the  amount  was  fraudulently  under- 
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stated  for  the  purpose  of  conferring  jurisdiction  on  the  Justice  Court. 
And  if  there  is  a  reasonable  doubt  that  the  value  was  fraudulently  under- 
stated by  the  plaintiff,  the  case  should  not  be  dismissed  for  the  want  of 
jurisdiction.  In  doubtful  cases  of  this  character  all  intendments  will  be 
in  favor  of  the  jurisdiction.  Graham  v.  Roder,  5  Texas,  146.  Dwyer  v. 
Bassett,  61  Texas,  276.  The  jurisdiction  will  not  be  deefated  in  such  case 
even  if  on  the  trial  it  should  appear  that  the  property  was  worth  more 
than  $200.  The  alternative  recovery  for  the  value  of  the  property 
would  be  limited  by  the  amount  claimed.  There  can  be  no  distinction 
between  cases  where  the  amount  may  be  understated  and  those  where 
it  may  be  overstated.  There  is  more  than  a  reasonable  doubt  in  this  case,, 
for  an  examination  of  the  evidence  heard  by  the  trial  judge  shows  to 
our  minds  a  clear  preponderance  in  favor  of  a  less  value  than  $200. 
The  judgment  of  the  court  below  will  be  reversed  and  the  cause  re- 
manded with  instructions  to  the  court  to  overrule  the  plea. 

Reversed  and  remanded. 


Robert  Loftin  v.  Lawrence  Sleet. 

Decided  April  3,  1902. 

Husband  and  Wife— Homestead— Purchase  Money— Conveyance  by  Husband 
Alone. 
In  this  case,  an  action  to  recover  a  town  lot,  brought  by  one  to  whom  the 
husband  had  conveyed  it  in  satisfaction  of  purchase  money  due  thereon,  the 
wife  joined  as  a  party  defendant,  setting  up  homestead  rights  in  the  property 
and  that  she  had  not  joined  in  the  conveyance,  the  judgment  in  plaintiff's  favor 
is  affirmed  as  being  supported  by  the  finding  of  the  jury  that  the  husband,  act- 
ing in  good  faith,  conveyed  the  lot  in  satisfaction  of  purchase  money  due  on  it, 
and  that  the  conveyance  was  not  intended  as  a  mortgage. 

Appeal  from  Nacogdoches.    Tried  below  before  Hon.  Tom  C.  Davis. 

Ingraham,  Ratcliff  &  Huston  and  Dial  &  Chestnutt,  for  appellant. 

Branch,  Matthews  and  Harris  &  Beason,  for  appellee. 

GARRETT,  Chief  Justice. — This  was  an  action  of  trespass  to  try 
title  brought  by  the  appellee  against  the  appellant  for  the  recovery  of 
a  lot  in  the  town  of  Nacogdoches.  On  November  1,  1892,  the  appellant 
entered  into  a  written  contract  with  George  Witkorn  for  the  purchase 
of  the  lot  in  controversy,  by  which  he  undertook  to  pay  Witkorn  the 
purchase  money  as  therein  stipulated  and  Witkorn  obligated  himself  to 
convey  the  land  to  Loftin  when  payment  was  made.  The  appellant, 
having  failed  to  meet  his  payments,  procured  W.  TJ.  Perkins  to  take  up 
his  obligation,  and  Witkorn  at  their  request  on  January  22,  1897,  con- 
veyed the  land  to  Perkins,  who  agreed  to  convey  the  lot  to  appellant  on 
repayment  of  the  money  with  interest.    Afterwards  on  March  1,  1898, 
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W.  U.  Perkins  conveyed  the  lot  to  the  appellee  at  the  request  of  the 
appellant  and  the  appellee  paid  Perkins  the  balance  due  him.  There 
is  sufficient  evidence  to  support  the  finding  of  the  jury  that  the  appellant 
procured  the  conveyance  from  Perkins  to  Sleet  for  the  purpose  of  dis- 
charging his  debt  for  the  purchase  money  and  that  the  deed  was  an  ab- 
solute conveyance. 

The  wife  of  the  appellant  made  herself  a  party  defendant  to  the  suit, 
and  they  pleaded  that  the  conveyance  by  Perkins  to  Sleet  was  intended 
only  as  security  for  the  balance  of  the  purchase  money,  which  was  paid 
by  Sleet  to  Perkins  as  a  loan  to  Lof tin ;  that  the  lot  was  their  homestead  ; 
and  that  the  wife  had  not  executed  any  contract  with  respect  to  the 
transfer  thereof.  They  offered  to  pay  the  balance  of  the  purchase  money 
when  the  amount  could  be  ascertained,  and  prayed  judgment  for  the 
land.  It  appears  from  the  finding  of  the  jury  that  the  husband  acted 
in  good  faith  and  without  any  intent  to  defraud  the  wife.  The  finding 
of  the  jury  was  that  the  deed  from  Perkins  to  Sleet  was  an  absolute 
conveyance  of  the  land  made  at  the  request  of  Lof  tin  in  order  to  obtain 
the  money  to  settle  his  debt  for  the  purchase  money  and  not  a  loan,  and 
that  he  acted  in  good  faith  with  respect  to  the  homestead  rights  of  his 
wife,  and  it  is  supported  by  the  evidence  and  is  approved  and  adopted 
by  this  court.  The  issues  were  correctly  submitted  by  the  court  below 
in  the  charge  to  the  jury  and  there  was  no  error  in  refusing  the  special 
instructions  requested  by  the  defendants.  Judgment  was  properly  en- 
tered for  the  plaintiff  upon  the  verdict  as  returned  by  the  jury.  The 
judgment  will  be  affirmed. 

Affirmed. 


J.  H.  Davis  v.  Houston  East  &  West  Texas  Railway  Company. 

Decided  April  25,  1902. 

1.— Railway  Company— Negligence— TJnlighted  Depot  Grounds. 

Plaintiff,  while  seeking  to  purchase  a  ticket,  fell  at  night  into  a  hole  in  the 
depot  grounds  150  feet  from  the  depot  steps.  See  evidence  held  not  to  show 
the  defendant  company  guilty  of  negligence  in  failing  to  keep  its  grounds  lighted 
and  in  safe  condition,— the  place  at  which  plaintiff  was  injured  not  being  one 
to  which  passengers  would  naturally  or  ordinarily  resort. 

2.— Practice  on  Appeal— Harmless  Error. 

Where  the  undisputed  evidence  shows  that  plaintiff  has  no  cause  of  action, 
errors  in  the  charge  and  in  the  rulings  of  the  court  at  the  trial  are  immaterial. 

Appeal  from  Montgomery.    Tried  below  before  Hon.  L.  B.  High- 
tower. 

Brockman  &  Kahn  and  J.  V.  Meeks,  for  appellant. 

Baker,  Botti,  Baker  &  Lovett  and  J.  S.  McEachin,  for  appellee. 


1902.']  Davis  v.  H.  E.  &  W.  T.  By.  Co.  43 

PLEASANTS,  Associate  Justice. — This  suit  was  brought  by  ap- 
pellant against  the  appellee  for  the  recovery  of  damages  for  personal 
injuries  alleged  to  have  been  caused  by  the  negligence  of  appellee.  The 
negligence  charged  in  the  petition  was  the  failure  of  appellee  to  have 
its  passenger  depot  platform  approaches  and  contiguous  grounds  in  the 
city  of  Houston  properly  lighted,  and  in  having  and  maintaining  upon 
its  depot  grounds  a  dangerous  hole  or  excavation  into  which  appellant 
fell  and  was  thereby  injured  as  complained  of  in  the  petition.  The  peti- 
tion alleged  that  appellant  applied  at  appellee's  passenger  depot  in  the 
city  of  Houston  for  a  ticket  for  the  purpose  of  becoming  a  passenger  upon 
a  passenger  train  of  appellee  leaving  Houston  about  7  o'clock  a.  m.  on 
February  19,  1901,  and  was  directed  by  appellant's  agent  to  whom  he 
applied  to  go  to  another  of  appellee's  depots  about  100  feet  distant  from 
said  passenger  depot;  that  said  agent  did  not  warn  appellant  of  the  ex- 
istence of  said  hole,  and  that  in  going  across  appellee's  grounds  from 
one  depot  to  the  other  he  fell  into  the  hole  and  was  injured  as  alleged. 

The  answer  of  appellee  contained  general  and  special  exceptions,  gen- 
eral denial,  plea  of  contributory  negligence,  and  a  special  plea  in  which 
it  is  averred  that  if  any  person  directed  plaintiff  to  go  across  its  grounds 
as  alleged  such  person  was  not  the  agent  of  appellee.  Appellant  by 
supplemental  petition  excepted  to  the  plea  of  contributory  negligence 
contained  in  appellee's  answer  and  denied  all  of  the  allegations  of  said 
answer.  The  court  below  overruled  all  exceptions  to  the  pleadings  and 
a  trial  of  the  cause  by  a  jury  resulted  in  a  verdict  and  judgment  for  the 
defendant,  from  which  judgment  the  plaintiff  below  prosecutes  this 
appeal.  The  evidence  adduced  on  the  trial  is  succinctly  stated  as  fol- 
lows: 

Appellant  was  a  deputy  sheriff  of  Montgomery  County,  and  having 
process  for  parties  who  resided  at  Humble,  in  Harris  County,  left  Con- 
roe  about  3  o'clock  a.  m.  on  the  morning  of  February  19,  1901,  to  go  to 
Humble  for  the  purpose  of  serving  said  process.  He  was  accompanied 
by  J.  H.  Duke.  They  came  to  Houston  over  the  International  &  Great 
Northern  Eailway  and  arrived  at  the  Houston  depot  of  that  road  at 
4:30  a.  m.  They  walked  from  the  International  &  Great  Northern  de- 
pot to  Main  street,  where  they  procured  a  carriage  and  were  driven  to 
the  passenger  depot  of  the  appellee.  When  they  reached  appellee's  pas- 
senger depot  the  ticket  office  was  not  open  and  there  was  no  light  except 
in  the  train  dispatcher's  office,  up  stairs  over  the  ticket  office.  They 
went  up  stairs  and  found  a  man  in  the  dispatcher's  office  of  whom  they 
inquired  for  the  ticket  agent.  He  told  them  that  was  not  the  place  to 
buy  a  ticket,  and  directed  them  to  go  to  the  freight  depot  on  the  opposite 
side  of  appellee's  yard.  It  was  dark  and  there  were  no  lights  in  the  de- 
pot yard.  In  crossing  from  the  passenger  to  the  freight  depot  they 
came  in  contact  with  a  train  of  cars  on  a  side  track  which  ran  between 
the  two  depots,  and  in  order  to  get  around  the  cars  they  turned  to  the 
right  and  followed  the  track  on  which  the  cars  stood.  When  they 
reached  the  end  of  the  train  the  appellant,  who  was  walking  ahead,  fell 
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into  a  large  excavation  or  gully  which  ran  across  the  southwest  comer 
of  the  depot  yard.  Duke  assisted  him  out  of  the  hole  and  they  went 
on  to  the  freight  depot,  and  finding  no  one  there  returned  to  the  passen- 
ger depot,  where  they  procured  a  ticket  and  pursued  their  journey  to 
Humble. 

The  hole  into  which  appellant  fell  is  150  feet  south  from  the  nearest 
steps  of  the  passenger  depot  and  about  the  same  distance  southwest  from 
the  freight  depot  The  freight  and  passenger  depots  are  about  120  feet 
distant  from  each  other.  The  corner  of  the  yards  through  which  the  ex- 
cavation extended  is  occupied  by  the  Calhoun  Fuel  Company  as  a  wood 
yard,  the  office  of  the  said  company  being  situate  on  the  northeast  side  of 
the  excavation  and  between  it  and  the  passenger  depot  There  are  wood 
tracks  there  and  a  vacant  place  for  unloading  wood.  Appellee's  depot 
yard  is  bounded  on  the  south  by  Wood  street  and  on  the  west  by  Walnut 
street  There  is  a  high  fence  along  the  north  line  of  the  yard.  The 
passenger  depot  is  in  the  northwest  corner  of  the  yard.  Between  the  de- 
pot and  the  fence  there  is  a  brick  pavement,  and  at  the  west  end  of  the 
depot  adjoining  Walnut  street  there  is  a  cab  stand  where  passengers  are 
received  and  deposited  by  vehicles  which  carry  them  to  and  from  the 
city  to  the  depot  In  going  from  the  city  to  the  depot  in  a  carriage  or 
other  conveyance  the  route  is  along  San  Jacinto  street  to  Wood  street, 
along  Wood  to  Walnut,  and  along  Walnut  to  the  cab  stand  at  the  west 
of  the  passenger  depot  This  was  the  route  by  which  appellant  was  car- 
ried to  the  depot,  and  he  was  deposited  on  the  brick  pavement  before 
mentioned  which  runs  along  the  north  side  of  the  depot  Persons  go- 
ing to  the  depot  from  the  city  on  foot  usually  go  through  the  yard  of 
the  Houston  and  Texas  Central  Railway  Company,  and  pass  by  the 
southwest  corner  of  appellee's  yard.  Anyone  following  this  route  would 
pass  within  eighteen  inches  or  two  feet  of  the  hole  into  which  appellant 
fell.  This  hole  is  oblong  in  shape,  being  about  70  feet  in  one  direction 
and  about  40  feet  in  the  other,  and  some  12  or  15  feet  in  depth.  It  is 
an  old  gully  and  is  crossed  by  several  railroads,  and  has  only  been  par- 
tially filled  up.  Appellee's  passenger  trains  receive  and  discharge  pas- 
sengers at  the  southeast  corner  of  the  passenger  depot. 

There  is  a  brick  platfrom  adjoining  the  track  on  which  the  train  comes 
into  the  depot,  and  passengers  going  from  the  train  pass  the  east  end  of 
the  depot  on  to  the  pavement  before  mentioned  and  down  this  pavement 
to  Walnut  street.  The  platform  approaches  and  grounds  around  the 
passenger  depot  were  in  good  condition.  Appellee's  station  agent  was 
not  at  the  depot  before  8  o'clock  on  the  morning  of  the  accident  The 
night  clerk  in  the  freight  depot  sold  the  tickets  to  the  passengers  on  the 
train  on  which  appellant  took  passage.  He  testified  that  he  sold  appel- 
lant a  ticket  to  Humble  between  6  and  6 :30  a.  m.  The  schedule  time 
for  the  train  to  leave  Houston  on  the  morning  in  question  was  6 :50  a. 
m.  He  went  to  the  ticket  office  between  6  and  6 :30,  and  appellant  came 
to  the  window  and  purchased  the  ticket.  He  had  not  seen  appellant 
prior  to  this  time.    When  he  purchased  the  ticket  appellant  was  cureing 
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and  complaining  of  having  fallen  into  the  hole.  When  this  witness 
went  to  the  depot  it  was  lighted  and  there  was  a  fire  in  the  waiting 
room.  Appellant's  train  dispatcher  testified  that  he  directed  no  one  to 
go  to  the  freight  depot  to  purchase  a  ticket  on  the  morning  in  question ; 
that  he  was  in  his  office  during  all  the  night  of  February  18,  and  does 
not  remember  anyone  coming  into  his  office  and  asking  for  a  ticket ;  that 
he  knows  that  he  directed  no  one  to  go  to  the  freight  depot  to  purchase  a 
ticket,  because  he  knew  the  ticket  office  was  in  the  passenger  depot,  the 
same  building  in  which  his  office  was  situated ;  and  that  he  saw  no  one  on 
that  morning  who  claimed  to  have  fallen  into  a  hole. 

The  appellant  testified  that  the  person  who  sold  him  the  ticket  (the 
night  clerk)  looked  like  the  same  person  who  directed  him  to  the  freight 
depot;  that  he  would  not  swear  that  he  was  the  same  person,  but  to  the 
best  of  his  knowledge  he  was.  The  witness  Duke  testified  that  when 
appellant  purchased  his  ticket  he  said  to  the  person  who  sold  it  to  him, 
"You  came  very  near  getting  me  killed/'  and  the  person  addressed  made 
no  reply.  The  testimony  as  to  whether  or  not  appellant  reached  ap- 
pellee's depot  and  fell  into  the  hole  more  than  an  hour  before  appellee's 
train  was  due  to  leave  the  depot  is  conflicting.  He  reached  Houston 
at  4:30  and  walked  from  the  International  &  Great  Northern  depot  to 
Main  street,  a  distant  of  about  a  mile.  Duke  testified  it  took  from 
twenty-five  to  thirty  minutes  to  walk  this  distance;  that  they  remained 
on  Main  street  five  minutes  before  they  got  a  hack;  that  it  took  them 
five  or  ten  minutes  to  drive  from  Main  street  to  appellee's  depot,  and  that 
appellant  fell  into  the  hole  about  fifty  minutes  after  leaving  the  Interna- 
tional &  Great  Northern  depot,  and  about  thirty  minutes  before  appel- 
lee's train  left.  Appellant  testified  that  it  took  between  a  half  and 
three-quarters  of  an  hour  to  go  from  the  International  &  Great  Northern 
depot  to  Main  street;  that  he  supposed  it  was  about  one  hour  and 
forty  minutes  after  leaving  the  International  &  Great  Northern  depot 
that  he  fell  into  the  hole.  The  hack  driver  who  carried  them  to  the 
depot  says  that  it  took  about  ten  minutes  to  drive  from  Main  street  to 
appellee's  depot  and  that  he  arrived  there  about  thirty  minutes  before 
the  time  for  the  train  to  leave,  but  he  also  testified  that  he  thought  the 
train  left  at  6  o'clock.  All  the  witnesses  testify  that  the  train  left  Hous- 
ton at  6 :50,  and  that  this  was  the  schelude  time  for  it  to  depart.  There 
is  testimony  to  the  effect  that  appellant  was  very  drunk  the  night  before 
he  reached  Houston,  was  drunk  at  the  time  he  received  his  injuries,  and 
has  been  drunk  very  often  since. 

We  deem  it  unnecessary  to  discuss  the  questions  raised  by  appellant's 
various  assignments  of  error  at  length,  because  in  our  opinion  he  has 
wholly  failed  to  show  any  negligence  on  the  part  of  appellee  which 
would  entitle  him  to  recover  for  the  injuries  received  by  him.  The  as- 
signments predicate  error  upon  the  refusal  of  the  trial  court  to  sustain 
appellant's  exception  to  appellee's  plea  of  contributory  negligence,  upon 
the  admission  in  evidence  over  appellant's  objection  of  the  testimony 
that  appellant  was  intoxicated  at  the  time  of  the  accident,  upon  the 
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refusal  of  the  court  to  permit  appellant  to  show  by  the  hack  driver  that 
he  carried  appellant  to  appellee's  depot  at  the  time  that  passengers 
usually  went  to  said  depot,  and  upon  certain  paragraphs  of  the  court's 
charge. 

Conceding  that  all  the  assignments  show  error,  under  our  view  of  the 
legal  effect  of  the  undisputed  facts  in  the  case  no  other  verdict  than  one 
in  favor  of  appellee  could  have  been  properly  rendered,  and  the  errors 
complained  of  were  therefore  harmless.  In  order  to  show  actionable  neg- 
ligence on  the  part  of  appellee  the  evidence  must  show  that  by  some 
act  or  omission  on  its  part  it  has  violated  a  duty  which  it  owed  to  the 
appellant.  This,  we  think,  the  evidence  fails  to  show.  The  duty  charged 
in  the  petition  to  have  been  violated  by  the  appellee  was  the  duty  to 
keep  its  grounds  properly  lighted  and  in  a  safe  condition.  While  it  was 
the  duty  of  appellee  to  keep  its  depot,  approaches,  and  grounds  con- 
nected therewith  which  were  likely  to  be  visited  by  passengers  or  persons 
lawfully  upon  its  premises  properly  lighted  for  one  hour  before  the 
departure  of  its  trains,  no  such  duty  devolved  upon  it  as  to  that  portion 
of  its  grounds  not  intended  for  the  use  of  passengers  and  to  which  they 
would  not  reasonably  be  expected  to  resort. 

We  think  it  conclusively  appears  from  the  uncontradicted  evidence 
that  the  place  at  which  appellant  was  injured  was  not  intended  for  the 
use  of  passengers,  and  was  not  a  place  to  which  passengers  would  nat- 
urally or  ordinarily  resort,  and  consequently  no  duty  devolved  upon  ap- 
pellee to  keep  such  place  lighted.  Railway  v.  Barnett,  47  S.  W.  Rep., 
1039 ;  Railway  v.  Grubbs,  4  Texas  Ct.  Rep^  581 ;  Razwadosfskie  v.  Rail- 
way, 20  S.  W.  Rep.,  872. 

The  duty  of  appellee  to  keep  its  grounds  in  a  reasonably  safe  condi- 
tion was  a  duty  which  it  owed  only  to  its  employes  and  to  persons  who 
might  be  upon  its  premises  by  its  express  or  implied  invitation.  Dobbes 
v.  Railway,  41  S.  W.  Rep.,  62;  Shearm.  &  Redf.  on  Neg.,  sec.  410;  Rail- 
way v.  Grubbs,  4  Texas  Ct.  Rep.,  581. 

Appellant  could  not  have  been  misled  by  appearances  into  believing 
that  the  place  at  which  he  was  injured  was  intended  for  the  use  of  pas- 
sengers, and  there  is  nothing  in  the  circumstances  established  by  the 
evidence  from  which  any  implied  invitation  to  appellant  to  go  upon  said 
premises  can  be  found,  and  we  think  the  evidence  equally  insufficient  to 
show  an  express  invitation. 

Conceding,  for  the  sake  of  argument,  that  if  appellant  was  directed 
by  an  employe  of  appellee  to  go  from  the  passenger  depot  to  the  freight 
depot  to  purchase  his  ticket,  and  that  in  following  such  direction  he, 
without  any  negligence  on  his  part,  fell  into  the  hole  and  was  injured  as 
alleged,  that  he  would  be  entitled  to  recover  because  of  the  failure  of 
such  employe  or  agent  of  the  appellee  to  warn  him  of  the  existence  of 
the  hole,  no  such  case  is  made  by  the  evidence.  Neither  the  appellant 
nor  his  witness  Duke  could  identify  the  person  who  they  say  directed 
them  to  the  freight  depot.  Appellant  says  that  he  will  not  swear  that 
the  night  clerk  who  sold  him  the  ticket  was  the  person  who  directed  him 
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to  go  to  the  freight  depot,  though  to  the  beet  of  his  knowledge  he  was. 
The  night  clerk  and  the  train  dispatcher,  the  only  two  employes  of 
appellee  who  were  shown  to  be  at  or  about  the  depot  at  the. time  appellant 
reached  there,  both  swear  positively  that  they  did  not  direct  the  appel- 
lant to  go  to  the  freight  depot,  and  their  statements  are  strongly  corro- 
borated by  the  fact  that  they  both  knew  where  the  ticket  office  was  and 
that  tickets  were  not  sold  at  the  freight  office.  As  against  this  testimony, 
the  mere  opinion  of  the  appellant  that  the  night  clerk  was  the  person 
who  directed  him  to  go  to  the  freight  depot  would  not  sustain  a  finding 
by  the  jury  that  such  was  the  fact.  Appellant's  contention  that  he  was 
directed  to  go  across  appellee's  grounds  by  one  of  its  agents  or  employes 
being  unsupported  by  any  evidence  legally  sufficient  to  sustain  it,  his 
right  of  action,  if  any  he  had  based  upon  such  contention,  must  fall. 

The  case  as  presented  by  the  pleadings  and  evidence  is  in  no  way 
affected  by  the  fact  that  the  hole  into  which  appellant  fell  was  near  a 
public  highway,  or  a  path  usually  used  by  a  person  in  going  to  or  from 
appellee's  depot.  Appellant  was  not  injured  while  traveling  said  high- 
way or  path,  and  the  negligence  of  appellee,  if  such  negligence  is  shown 
by  the  evidence,  in  maintaining  the  hole  in  proximity  to  said  path  or 
highway  was  not  the  proximate  cause  of  appellant's  injury.  Simonton 
v.  Light  and  Power  Co.,  4  Texas  Ct  Rep.,  584;  Gay  v.  Railway,  139' 
Mass.,  437. 

Appellant  had  reached  the  passenger  depot  in  safety,  and  he  would 
not  have  been  injured  had  he  remained  at  the  depot  or  in  that  portion 
of  appellee's  yard  intended  for  the  use  of  passengers  and  to  which  pas* 
sengers  would  ordinarily  resort.  He  chose  not  to  do  this,  but  went  off 
into  a  distant  part  of  the  yard  not  intended  for  the  use  of  passengers,  and 
where  appellee  could  not  reasonably  expect  its  passengers  to  go,  and 
while  so  using  appellee's  premises  without  its  consent  or  invitation, 
either  express  or  implied,  fell  into  the  hole  and  received  the  injuries 
complained  of. 

Our  conclusion  being  that  the  evidence  fails  to  show  the  violation  of 
any  duty  which  appellee  owed  to  the  appellant,  he  has  shown  no  cause 
of  action,  and  the  questions  as  to  whether  or  not  he  was  intoxicated  at 
the  time  he  was  injured,  and  as  to  whether  appellee's  depot  was  properly 
lighted  for  the  length  of  time  required  by  law  before  the  departure  of 
its  train,  become  immaterial.  As  before  stated,  any  error  in  the  charge 
of  the  court  is  also  immaterial,  because  under  the  undisputed  evidence 
in  the  case  no  other  verdict  than  one  in  favor  of  appellee  could  have  been 
properly  rendered. 

The  judgment  of  the  court  below  is  affirmed. 

Affirmed. 
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ON  MOTION  FOB  REHEABINO. 

Appellant  in  his  motion  for  a  rehearing  complains  that  the  finding  of 
this  court  in  our  opinion  filed  in  this  case  on  April  25th,  "that  the 
hole  into  which  appellant  fell  was  150  feet  from  the  nearest  steps  of 
the  passenger  depot,"  is  not  supported  by  any  evidence  in  the  record. 
The  only  witness  who  testifies  as  to  the  distance  from  the  hole  to  the 
depot  says:  "From  the  center  of  the  hole  to  the  nearest  steps  of  the 
passenger  depot  is  150  feet."  This  witness  also  says  that  on  a  direct 
line  from  the  passenger  to  the  freight  depot  the  nearest  you  could  come 
to  said  hole  would  be  95  feet,  but  he  nowhere  says,  as  contended  by  ap- 
pellant, that  the  hole  was  within  95  feet  of  the  passenger  depot.  The 
map  prepared  by  this  witness  shows  that  the  distance  to  the  edge  of  the 
hole  from  the  nearest  portion  of  the  passenger  depot  is  130  feet.  As 
the  proximity  of  the  edge  and  not  the  center  of  the  hole  is  the  material 
issue  in  so  far  as  the  question  of  distance  is  material  to  appellant's  case, 
we  will  correct  our  finding  so  as  to  conform  to  the  map,  which,  as  before 
stated,  shows  this  distance  to  be  130  feet. 

We  adhere  to  the  views  expressed  in  our  former  opinion  as  to  the 
law  of  this  case,  and  with  the  modification  in  our  finding  of  fact  above 
indicated  the  motion  for  rehearing  is  overruled. 

Overruled. 


Butleb  ft  Bowman  et  al.  v.  Holmes  &  MoPherson  et  al. 

Decided  April  16,  1902. 

1.— Assignment  of  Error— Charge — Statement  Necessary. 

Assignments  of  error  to  the  refusal  of  requested  charges,  not  followed  by  a 
statement  showing  what  the  charges  were,  and  giving  no  reference  to  any  page 
of  the  record  containing  such  charges,  can  not  be  considered. 
2.— Same— Specifying  Error. 

Where  asssignments  do  not  point  out  the  specific  errors  complained  of  and 
are  not  followed  by  a  sufficient  statement,  they  will  not  be  considered. 

3.— Interest  on  Account. 

Where  plaintiff  in  an  action  on  an  account  did  not  claim  interest,  and  the 
verdict  did  not  find  any  interest,  it  was  error  for  the  judgment  to  award  plain- 
tiff interest  on  the  account  from  its  date. 
4.— Citation— Summoning  Company. 

Where  a  citation  commanded  the  officer  to  serve  H.,  president  of  a  named 
oil  company,  and  it  was  served  as  directed,  this  did  not  suffice  to  bring  the  oil 
company  into  court  and  authorize  a  judgment  against  it. 
5. — Appeal  from  Justice  to  County  Court— Jurisdiction. 

Where  the  justice  court  had  no  jurisdiction  over  one  of  the  parties  defend- 
ant because  not  cited  therein,  the  county  court  acquired  none  as  to  such  party 
by  virtue  of  the  case  having  been  appealed  to  it. 

6.— Judgment— Finality— Other  Parties. 

The  finality  of  the  judgment  for  plaintiff  against  the  original  defendants  n 
not  affected  by  the  fact  that  a  judgment  in  their  favor  over  against  another 
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party,  attempted  to  be  brought  in  by  them  as  a  codefendant,  is  void  for  want 
of  jurisdiction  as  to  such  other  party,  where  the  issue  upon  which  plaintiff 
sought  to  recover  was  in  no  way  dependent  on  the  defendants'  right  to  recover 
against  such  third  party. 

Appeal  from  the  County  Court  of  Panola.  Tried  below  before  Hon. 
Thomas  E.  Boren. 

H.  N.  Nelson,  for  appellants. 

A.  0.  Brooke,  for  appellees  Holmes  &  McPherson. 

W.  R.  Anderson,  for  appellee  Oil  Company. 

PLEASANTS,  Associate  Justice. — This  suit  originated  in  the  Jus- 
tice Court,  the  amount  in  controversy  being  $156.62  claimed  by  appel- 
lees, Holmes  &  McPherson,  as  the  balance  due  of  the  purchase  money  for 
a  carload  of  cotton  seed  sold  by  them  to  the  appellants.  In  the  Justice 
Court  appellants  attempted  to  make  the  Merchants  and  Planters  Oil 
Company  parties  defendant,  claiming  that  they  purchased  said  seed 
as  agent  of  said  company.  The  citation  issued  from  the  Justice 
Court  commanded  the  officer  to  whom  same  was  addressed  to  summon 
T.  W.  House,  president  of  the  Merchants  and  Planters  Oil  Company,  and 
the  return  upon  said  citation  shows  that  same  was  served  as  directed. 
The  oil  company  did  not  appear  in  the  Justice  Court,  and  upon  a  trial  in 
that  court  judgment  was  rendered  in  favor  of  Holmes  &  McPherson 
against  appellants  for  the  amount  claimed.  The  record  does  not  dis- 
close that  any  disposition  was  made  of  the  claim  of  Butler  &  Bowman 
against  the  oil  company.  The  transcript  from  the  Justice  Court  does 
not  appear  in  the  record,  but  the  judgment  6et  out  in  the  appeal  bond 
filed  by  appellants  in  the  Justice  Court  makes  no  mention  of  the  oil 
company.  This  appeal  bond  is,  however,  made  payable  to  Holmes  &  Mc- 
Pherson and  the  oil  company,  and  written  notice  of  the  appeal  was  served 
on  the  oil  company. 

The  trial  in  the  County  Court  by  a  jury  resulted  in  a  verdict  and 
judgment  in  favor  of  Holmes  &  McPherson  against  the  appellants  for 
$156.62,  and  in  favor  of  appellants  against  the  oil  oompany  for  same 
amount.  The  oil  company  did  not  appear  on  the  trial,  but  after  the 
rendition  of  the  judgment  above  mentioned  filed  a  motion  in  arrest  of 
judgment,  which  was  sustained  by  the  court  and  appellants'  suit  against 
said  company  dismissed.  Appellants'  motion  for  a  new  trial  was  over- 
ruled and  the  verdict  and  judgment  against  them  in  favor  of  Holmes  & 
McPherson  was  undisturbed.  The  evidence  is  conflicting  upon  the  issue 
as  to  whether  appellees  Holmes  &  McPherson  knew  at  the  time  they 
sold  the  cotton  seed  to  appellants  that  the  latter  were  acting  as  agents 
of  the  oil  company  in  the  purchase  of  the  seed.  The  jury  have  settled 
this  conflict  in  favor  of  appellees,  and  the  preponderance  of  the  evi- 
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dence  against  the  verdict  is  not  so  great  as  to  authorize  this  court  to  set 
it  aside. 

The  several  assignments  which  complain  of  the  refusal  of  the  court 
below  to  give  special  charges  requested  by  the  appellants  can  not  be 
considered,  because  it  does  not  appear  from  the  statements  following 
said  assignments  what  were  the  charges  asked,  and  no  reference  is  made 
to  any  page  of  the  record  containing  the  charges  requested. 

The  assignments  from  seven  to  sixteen  inclusive  can  not  be  considered, 
because  they  are  too  general  and  do  not  point  out  the  specific  errors  com- 
plained of,  and  are  not  followed  by  a  sufficient  statement.  Strauss  v. 
Gross,  2  Texas  Civ.  App.,  432. 

Assignment  number  17  attacks  the  judgment  in  so  far  as  it  awards 
interest  against  appellants  from  the  date  of  the  sale  of  the  cotton  seed, 
because  such  judgment  is  not  in  conformity  with  the  verdict,  and  is 
not  authorized  by  the  pleadings.  We  think  this  assignment  should  be 
sustained.  Appellees  claimed  no  interest  in  their  account  upon  which 
the  suit  was  based  and  the  verdict  of  the  jury  did  not  find  any  interest 
against  appellants.  Under  these  facts  no  judgment  for  interest  should 
have  been  rendered  against  appellants,  and  the  judgment  of  the  court 
below  will  be  reformed  so  as  to  conform  to  the  verdict  of  the  jury. 

We  do  not  think  the  court  below  erred  in  sustaining  the  oil  company's 
motion  in  arrest  of  judgment.  The  citation  issued  from  the  Justice 
Court  was  not  a  citation  to  the  oil  company,  and  service  of  such  cita- 
tion upon  the  president  of  the  company  did  not  bring  the  company  into 
court  nor  confer  upon  the  court  any  authority  to  render  judgment 
against  it.  Insurance  Co.  v.  Seeligson,  59  Texas,.  3;  Railway  v.  Rawlins, 
80  Texas,  581.  The  jurisdiction  of  the  County  Court  in  this  case  was 
not  original,  but  appellate,  and  it  acquired  no  jurisdiction  to  render  a 
judgment  against  the  oil  company  because  no  jurisdiction  was  acquired 
by  the  court  a  quo.  Cotulla  v.  Qoggan,  77  Texas,  34.  The  notice  of  the 
appeal  conferred  no  jurisdiction  upon  the  County  Court,  because  the  oil 
company,  not  having  been  served  with  citation  in  the  Justice  Court,  could 
not  be  made  a  party  in  the  county  court.  Railway  v.  Wallis,  29  S.  W. 
Rep.,  1123. 

The  judgment  against  the  oil  company  was  therefore  void  and  was 
properly  set  aside.  This  could  not  affect  the  finality  of  the  judgment 
against  appellants.  As  the  case  stood  at  the  trial  in  the  County  Court 
the  oil  company  was  not  before  the  court  and  no  judgment  could  be  ren- 
dered against  it.  The  issue  as  to  whether  appellants  were  indebted  to 
Holmes  &  McPherson  was  in  no  way  dependent  upon  whether  appellants 
were  entitled  to  recover  against  the  oil  company.  The  jury  have  found 
in  favor  of  Holmes  &  McPherson  against  appellants,  and  that  finding 
ought  not  to  be  disturbed  merely  because  the  appellants  also  procured  a 
verdict  and  judgment  upon  an  issue  not  properly  before  the  court  and 
against  a  party  over  whom  the  court  had  not  jurisdiction.  To  so  hold 
would  be  to  allow  appellants  to  profit  by  their  own  wrong. 
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We  are  of  opinion  that  the  judgment  of  the  court  below  should  be  re* 
formed  so  as  to  only  allow  interest  upon  the  amount  found  by  the  jury 
to  be  due  Holmes  &  McPherson  at  6  per  cent  from  the  date  of  the  rendi- 
tion of  the  judgment  in  the  court  below,  and  as  so  reformed  should  be 
affirmed  at  the  cost  of  appellees  Holmes  &  McPherson,  and  it  is  so 
ordered. 

Reformed  and  affirmed. 


Sarah  Moore  et  al.  v.  Luther  Swift. 

Decided  April  15,  1902. 

Quitclaim  Deed— Innocent  Purchaser. 

A  deed  by  which  the  several  grantors  therein,  described  as  the  heirs  of  M., 
"bargain,  sell,  and  quitclaim"  unto  the  grantee  "all  our  and  each  of  our  right, 
title,  claim,  and  interest"  in  and  to  the  kind,  with  habendum  clause  to  have  and 
to  hold  "the  above  released  premises'1  to  said  grantee,  his  heirs,  etc.,  the  grantee 
paying  full  value  for  the  land,  is  not  a  quitclaim  in  the  strict  and  technical 
sense,  conveying  the  mere  chance  of  title,  and  precluding  the  defense  of  inno- 
cent purchaser.  The  interests  of  the  grantors  doubtless  being  undivided,  the 
use  of  the  words  <4right,  title,  claim  and  interest"  was  of  no  special  significance. 

Appeal  from  Nacogdoches.    Tried  below  before  Hon.  Tom  C.  Davis. 

Ingraham,  Ratcliff  &  Huston,  for  appellants. 

Mimms  &  King,  for  appellee. 

GILL,  Associate  Justice. — Luther  Swift,  plaintiff  below,  brought 
this  suit  against  the  defendant  for  partition  of  60  acres  of  land  fully 
described  in  his  petition,  averring  that  he  owned  an  undivided  half  in- 
terest therein,  the  defendants  owning  the  other  half. 

Defendants  answered  by  general  denial  and  allegations  that  the  deed 
from  one  Byrd  to  Swift's  vendor  was  in  fact  a  mortgage  and  that  Swift 
had  notice  thereof.  Defendants  by  cross-bill  brought  into  the  contro- 
versy another  tract  containing  65  acres  which  they  alleged  was  owned 
by  them  and  claimed  by  Swift  and  for  which  they  prayed  judgment. 
As  a  basis  for  the  recovery  of  the  65-acre  tract  they  alleged  that  in 
Swifts  chain  of  title  thereto  is  a  deed  from  Byrd  and  wife  to  Jane  Mast. 
That  this  deed  though  absolute  on  its  face,  was  in  fact  executed  to  secure 
the  payment  of  a  debt  and  was  therefore  a  mortgage.  They  also  charged 
upon  Swift  notice  of  these  facts  and  prayed  judgment  for  both  tracts. 
In  this  connection  they  allege  the  amount  of  the  debt  for  which  the 
mortgage  was  given  and  offer  to  discharge  the  debt  with  interest  as  a 
condition  precedent  to  the  recovery  prayed  for.  Swift  made  no  objection 
to  the  litigation  of  the  title  to  the  65-acre  tract  in  this  proceeding. 

In  response  to  this  cross-bill,  Swift  by  supplemental  petition  denied 
generally  the  allegations  in  the  answer,  pleaded  limitation  of  three 
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years;  and  set  up  as  a  defense  that  he  was  a  bona  fide  purchaser  for  full 
value  in  good  faith  without  notice  of  defendant's  alleged  rights. 

On  a  trial  before  the  court  without  a  jury  Swift  was  awarded  an  un- 
divided half  interest  in  the  60-acre  tract  and  his  prayer  for  partition 
was  granted.  This  part  of  the  judgment  is  not  assailed.  The  court 
also  adjudged  him  to  be  the  owner  of  the  65-acre  tract,  and  from  this 
judgment  defendants  below  have  appealed. 

The  facts  are  practically  undisputed  and  may  be  briefly  stated  as  fol- 
lows: Charles  Byrd  and  his  wife  Francis  are  the  agreed  common 
source.  On  October  31,  1891,  Charles  Byrd  and  his  wife  Francis  con- 
veyed the  65-acre  tract  to  Jane  Mast,  by  warranty  deed  for  a  recited 
cash  consideration  of  $100,  which  deed  was  duly  placed  of  record  No- 
vember 10,  1893.  The  deed  was  in  fact. given  to  secure  a  loan  of  $100 
made  by  Jane  Mast  to  Byrd,  the  only  agreement  with  reference  thereto 
being  that  if  the  loan  was  repaid  within  twelve  months  from  date  Jane 
Mast  would  deed  the  property  back  to  the  Byrds.  The  loan  was  made, 
$10  being  retained  for  the  first  year's  interest  and  $2.50  for  the  expenses 
of  the  transaction.  About  a  year  after  its  date  Byrd  paid  about  $45  on 
the  loan  and  since  then  has  paid  nothing  more.  This  payment  prac- 
tically amounts  to  the  interest  on  the  loan  for  the  time  which  has  elapsed. 
On  October  30,  1899,  Luther  Swift  purchased  the  land  from  the  heirs  of 
Jane  Mast  (the  latter  having  died),  paying  full  jralue  therefor  without 
notice.  The  deed  executed  by  the  heirs  of  Jane  Mast  to  Swift  was  as 
follows : 

"The  State  of  Texas,  Nacogdoches  County. — Know  all  men  by  these 
presents,  that  we,  the  heirs  of  Jane  Mast,  deceased,  D.  C.  Mast,  Z.  T. 
Mast,  N.  A.  Mast,  joined  by  her  husband  M.  Mast,  and  Sarah  B.  Sealc, 
joined  by  her  husband  E.  N.  Seale,  of  the  county  of  Nacogdoches,  State 
of  Texas,  for  and  in  consideration  of  the  sum  of  one  hundred  dollars  to 
us  in  hand  paid  by  Luther  Swift,  of  the  county  of  Nacogdoches,  in  the 
State  of  Texas,  the  receipt  of  which  is  hereby  acknowledged,  have  bar- 
gained, sold,  and  quitclaimed,  and  by  these  presents  do  bargain,  sell 
and  quitclaim  unto  the  said  Luther  Swift,  all  our,  and  each  of  our  right, 
title,  interest,  estate,  claim  and  demand  in  and  to  a  certain  tract  of  land 
situated  in  said  county  of  Nacogdoches,  State  of  Texas,  bounded  and 
described  as  follows :  *  *  *  and  is  to  contain  65  acres,  with  all  and 
singular  the  hereditaments  and  appurtenances  thereunto  belonging  or  in 
anywise  pertaining.  To  have  and  to  hold  the  above  released  premises  to 
the  said  Luther  Swift,  their  heirs  and  assigns  forever.  Witness  our 
hands  this  30th  day  of  October,  A.  D.  1899," 

After  the  execution  of  this  deed  Henry  Byrd,  acting  in  behalf  of 
Charles  Byrd  and  wife,  went  to  Swift  after  his  purchase  and  offered  to 
pay  off  the  mortgage,  apprising  Swift  of  the  facts.  Swift  refused  to 
accept,  standing  upon  his  rights  as  an  innocent  purchaser. 

The  judgment  of  the  trial  court  is  assailed  on  the  ground  that  the  re- 
fusal to  allow  defendants  to  discharge  the  mortgage  and  recover  the 
land  was  error,  the  contention  being  that  the  deed  from  Jane  Mast's 
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heirs  is  a  quitclaim  deed  in  the  strictest  sense,  and  therefore  one  under 
which  Swift  could  not  claim  as  an  innocent  purchaser. 

The  evidence  by  which  the  parol  trust  is  sought  to  be  ingrafter  on  the 
absolute  deed  from  Byrd  and  wife  to  Jane  Mast  is  undisputed,  and  while 
the  court  filed  no  conclusions  of  fact,  we  must  hold  that  he  could  have 
reached  no  other  conclusion  than  that  the  trust  was  established.  Lim- 
itation was  not  pleaded  against  the  right  to  enforce  the  trust,  hence  the 
only  theory  upon  which  the  judgment  can  be  supported  is  that  Swift  is 
in  a  position  to  be  protected  as  an  innocent  purchaser  for  value.  This 
depends  upon  whether  the  deed  from  the  Mast  heirs  to  him  is  a  quitclaim 
deed  as  that  term  is  used  in  its  strict  and  technical  sense. 

The  rule  that  a  purchaser  under  a  quitclaim  deed  will  be  denied  the 
protection  of  the  registration  laws  has  been  repudiated  in  most  jurisdic- 
tion, but  in  Texas  it  still  obtains.  The  doctrine,  however,  has  been  lim- 
ited to  cases  where  from  the  terms  of  the  instrument  it  is  clear  that 
the  purchaser  bought  a  mere  chance  of  title  as  contradistinguished  from 
the  land  itself. 

A  deed  almost  identical  with  the  one  in  question,  but  which  contained 
the  usual  habendum  clause,  has  been  held  sufficient  to  support  the  plea 
of  innocent  purchaser  without  notice.  Garrett  v.  Christopher,  74  Texas, 
453.  The  only  difference  between  the  language  of  the  deed  in  the  case 
cited  and  the  case  before  us  is  that  here  the  words  "above  released"  oc- 
curs in  the  habendum  clause,  whereas  in  Garrett  v.  Christopher  the 
words  "above  described"  are  used.  We  think,  however,  there  is  no  ma- 
terial difference.  In  each  case  the  words  used  are  mere  words  of  refer- 
ence and  are  without  significance  otherwise.  If,  as  is  held  by  some  au- 
thorities, the  adequacy  of  price  paid  and  the  surrounding  circumstances 
may  be  taken  into  consideration  in  determining  the  nature  of  the  trans- 
action and  the  intent  of  the  parties  (Taylor  v.  Harrison,  47  Texas,  461; 
Harrison  v.  Boring,  44  Texas,  255),  then  it  is  fairly  made  to  appear 
that  Swift  bought  the  land  and  not  the  mere  chance  of  title.  It  is  un- 
disputed that  he  paid  full  value  for  the  land.  This  fact  of  itself  tends 
to  show  that  he  intended  to  buy  a  good  title.  Against  this  is  the  fact 
that  in  the  conveying  clause  the  grantors  undertook  to  convey  only  their 
right,  title,  and  interest.  But  this  does  not  necessarily  militate  against 
the  construction  adopted  by  the  trial  court.  To  the  instrument  in  ques- 
tion there  were  six  grantors.  They  conveyed  as  heirs  of  the  decedent 
Jane  Mast.  Their  interests  were  doubtless  undivided,  and  it  was  not 
especially  significant  of  a  purpose  to  convey  only  a  chance  of  title  that 
they  used  the  words,  "all  our  and  each  of  our  right,  title,  claims,  and  in- 
terest," etc. 

We  are  of  opinion  the  instrument  is  not  a  "quitclaim"  deed  in  the 
sense  necessary  to  preclude  the  defense  of  innocent  purchase,  and  the 
defense  having  been  fully  established,  the  judgment  is  affirmed. 

Affirmed. 
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John  P.  Davidson  v.  Texas  &  New  Orleans  Railway  Company. 

Decided  April  15,  1902. 

1.— Eminent  Domain— Railroads— Collateral  Attack  on  Condemnation  Proceedings. 
In  a  suit  against  a  railway  company  for  land  of  which  it  had  obtained  pos- 
session under  condemnation  proceedings  etill  pending  on  appeal,  plaintiff  can 
not  urge  that  the  company,  after  instituting  such  proceedings,  had  chanced  its 
route  so  as  to  include  the  land,  and  without  the  consent  of  the  Railroad  Com- 
mission, since  such  a  matter  is  only  an  irregularity,  included  in  the  condemna- 
tion proceedings,  and  therefore  can  not  be  raised  in  a  collateral  attack  thereon. 

8. — Same— Condemnation  in  Lump— Title  and  Apportionment  of  Damages. 

A  railway  company  seeking  to  condemn  land  may  make  all  parties  claim- 
ing an  interest  in  the  land  parties  to  the  proceedings,  and  contentions  between 
such  parties  as  to  their  respective  shares  in  the  damages  awarded,  being  depend- 
ent on  questions  of  title,  must  be  settled  in  another  action  among  themselves 
and  in  another  tribunal  than  the  county  court. 

S. — Same— Due  Compensation— Constitutional  Law. 

The  statute  authorizing  a  railway  company  pending  an  appeal  in  condem- 
nation proceedings  brought  by  it,  to  take  possession  of  the  land  upon  paying 
costs  and  depositing  in  court  the  damages  awarded,  and  giving  bond,  is  not  in 
violation  of  the  constitutional  provision  inhibiting  the  taking  of  private  prop- 
erty for  public  use  without  due  compensation  made  therefor.  Gen.  Laws  1889, 
p.  106;  Const.,  art.  1,  Bee.  17. 

Appeal  from  Nacogdoches.    Tried  below  before  Hon.  Tom  C.  Davis. 

Ingraham,  Ratcliff  &  Huston,  for  appellant. 

Baker,  Botts,  Baker  &  Lovett  and  Watts,  Chester  &  Ellison,  for  ap- 
pellee. 

GILL,  Associate  Justice. — The  appellant,  John  P.  Davidson, 
brought  this  suit  against  the  Texas  &  New  Orleans  Railroad  Company, 
a  railway  corporation  duly  incorporated  under  the  general  laws  of  the 
State  of  Texas,  to  recover  possession  of  certain  lands  described  in  the 
petition  and  for  the  damages  actual  and  exemplary  alleged  to  have  re- 
sulted from  its  wrongful  appropriation  by  the  railroad  company. 

The  court  sustained  general  and  special  demurrers  urged  by  defend- 
ant against  the  petition,  and  the  plaintiff  refusing  to  amend  the  action 
was  dismissed.  Prom  the  judgment  of  dismissal  the  plaintiff  prose- 
cutes this  appeal.  The  pleadings  of  plaintiff  are  lengthy,  and  a  brief 
statement  of  their  substance  will  answer  the  necessities  of  this  opinion. 
The  plaintiff  alleged: 

1.  That  he  was  the  owner  of  certain  lands  situated  in  the  town  of 
Nacogdoches.  That  it  was  of  the  value  of  about  $3000,  and  its  annual 
rental  value  $300. 

2.  That  the  land  sued  for  comprised  four  tracts,  the  tracts  adjoining 
each  other.  The  first  two  being  described  in  exhibit  A  attached  to  the 
petition  and  the  second  two  being  described  in  exhibit  B. 

3.  That  on  the  28th  of  March,  1901,  the  railroad  company  filed  with 
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the  county  judge  of  Nacogdoches  County  its  petition  to  condemn  the 
two  tracts  described  in  exhibit  A,  and  on  the  date  named  the  county 
judge  appointed  and  swore  three  commissioners  as  required  by  law.  In 
this  proceeding  the  appellant  and  R.  H.  Lee,  his  tenant,  were  made  de- 
fendants. 

4.  On  the  same  day  like  proceedings  were  instituted  against  the  two 
tracts  described  in  exhibit  B  and  appellant,  his  tenant  Lee,  Geo.  F.  In- 
graham,  and  E.  A.  Blount  were  made  defendants  as  owners  or  claimants 
thereof. 

5.  That  Geo.  F.  Ingraham  claims  no  interest  in  the  lands  and  so  tes- 
tified before  the  commissioners,  but  that  E.  A.  Blount  has  brought  suit 
against  appellant  for  the  lands  described  in  exhibit  B,  though  appellant 
is  the  owner  and  was  in  possession  at  the  date  of  the  institution  of  the 
suit  by  Blount. 

6.  That  due  notice  was  had  in  the  condemnation  proceedings  and 
the  cause  was  tried  before  the  commissioners  and  decided  on  April  5, 
1901.  In  the  proceeding  involving  the  land  described  in  exhibit  A  they 
awarded  damages  in  the  sum  of  $375,  and  for  those  mentioned  in  exhibit 
B  the  sum  of  $800,  and  on  the  following  day  the  railway  company  de- 
posited with  the  county  clerk  $750  in  the  first  case  and  $1600  in  the 
second  case. 

7.  That  thereafter  within  the  time  prescribed  by  law  the  cases  were 
appealed  by  defendant  to  the  County  Court  and  are  there  now  pend- 
ing. 

8.  That  in  neither  of  said  causes  is  there  any  separate  finding  as  to 
the  amount  due  each  defendant.  That  in  the  first  case  the  money  is 
deposited  to  the  joint  order  of  appellant  and  R.  H.  Lee,  and  in  the 
second  case  it  is  deposited  to  the  joint  order  of  Lee,  Blount,  Ingraham, 
and  appellant. 

9.  It  is  averred  that  the  railroad  company  as  to  the  deposit  of  money 
and  the  execution  of  bonds  fully  complied  with  the  Act  of  1899  amend- 
ing article  4471  of  the  Revised  Civil  Statutes  of  1895,  and  thereupon 
took  possession  of  the  lands.  The  amending  Act  of  1899  is  set  out  in 
full  in  the  petition,  and  assailed  as  unconstitutional  in  so  far  as  it  au- 
thorizes railway  companies  in  condemnation  proceedings  to  take  posses- 
sion of  the  premises  sought  to  be  condemned  and  proceed  with  the  con- 
struction of  the  road  prior  to  the  final  determination  of  the  litigation. 
It  is  averred  to  be  in  conflict  with  section  17  of  article  1  of  the  Con- 
stitution of  this  State. 

10.  That  the  railroad  company  acquired  no  rights  under  the  con- 
demnation proceedings,  because  other  parties  were  made  defendants  in 
connection  with  appellant  when  he  alone  was  the  true  owner.  That  he 
can  not  secure  in  those  proceedings  an  adjudication  of  the  question  of 
ownership  as  between  himself  and  his  codefendants,  and  that  as  the 
money  is  deposited  to  the  order  of  the  defendants  in  those  proceedings 
he  can  not  have  same  paid  over  to  him  except  at  the  end  of  another  liti- 
gation between  himself  and  his  codefendants. 
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11.  That  the  railroad  company  previous  to  the  institution  of  these 
condemnation  proceedings  had  through  the  aid  of  the  citizens  of  Nacog- 
doches, by  consent  of  parties  and  by  condemnation  proceedings,  procured 
and  established  for  its  proposed  line  a  right  of  way  through  the  town 
over  a  different  course  than  that  now  proposed.  That  it  partially  graded 
and  fenced  same  and  selected  and  designated  their  depot  grounds.  That 
the  route  first  selected  ran  through  other  property  of  this  appellant. 
That  without  the  consent  of  the  Railroad  Commission  of  Texas  the  com- 
pany is  now  changing  its  line  so  that  in  some  places  it  is  300  feet  from 
the  first  route,  and  that  the  condemnation  proceedings  complained  of 
are  for  the  purpose  of  securing  to  it  the  second  route. 

Appellant  prays  for  possession  of  the  property,  for  injunction  re- 
straining the  company  from  further  interference  therewith,  and  for 
damages  actual  and  exemplary. 

The  sufficiency  of  these  allegations  were  questioned  by  general  de- 
murrer and  special  exceptions,  and  the  disposition  of  the  case  has  al- 
ready been  stated.  Appellant  assigns  as  error  the  action  of  the  trial 
court  in  sustaining  the  general  demurrers  and  each  special  exception, 
the  latter  being  addressed  to  no  defect  in*  the  petition  as  to  form  and  be- 
ing urged  only  as  so  many  reasons  why  the  general  demurrer  should  be 
sustained.  The  assignments  are  grouped  and  treated  together  by  ap- 
pellant, and  his  four  propositions  made  thereunder  present  the  grounds 
upon  which  he  hopes  to  secure  a  reversal  of  the  judgment.  They  are 
as  follows: 

"1.  The  County  Court  had  no  authority  to  try  the  question  as  to 
which  of  the  defendants,  John  P.  Davidson  or  E.  A.  Blount,  owns  the 
land. 

"2.  The  act  of  the  Legislature  amending  article  4471  of  the  Revised 
Statutes  of  1895  is  unconstitutional  and  void  in  so  far  as  it  attempts 
Ao  give  possesion  of  the  land  before  the  just  compensation  mentioned  in 
article  1,  section  17,  of  the  Constitution  of  the  State  has  been  finally  de- 
termined and  settled  by  judicial  decree  ending  the  litigation  in  the 
given  case. 

"3.  No  railroad  company  has  the  right  to  change  its  line  through 
any  city  or  town  except  upon  the  written  order  of  the  Railroad  Com- 
mission of  the  State  of  Texas. 

"4.  No  railroad  company  has  the  right  to  change  its  line  in  such  a 
way  as  to  abandon  any  station  or  depot  except  upon  the  written  order 
of  the  Railroad  Commission  of  the  State." 

The  petition  discloses  that  this  suit  is  a  collateral  attack  on  the  va- 
lidity of  condemnation  proceedings  mentioned  therein  as  pending  and 
undisposed  of.  Hence  it  follows  that  such  questions  as  could  be  disposed 
of  in  those  proceedings  and  which  involves  mere  irregularities  can  not 
be  determined  on  this  appeal.  The  matters  involved  in  appellant's 
third  and  fourth  propositions  are  of  this  nature.  So  also  is  the  com- 
plaint that  the  court  failed  to  apportion  the  sum  adjudged  between  the 
appellant,  his  lessee,  and  the  other  claimants.     In  proceedings  insti- 


1902.1  Davidson  v.  T.  &  N.  0.  Ey.  Co.  57 

tuted  by  railway  companies  for  the  condemnation  of  land  there  can  be 
but  two  issues, — first,  the  right  to  condemn ;  second,  the  amount  of  com- 
pensation. 

The  judgment  in  such  a  proceeding  would  be  res  adjudicata  of  these 
issues.  If  the  trial  court  in  disposing  of  them  committed  errors,  ap- 
pellant has  his  remedy  by  appeal.  Such  errors  would  not  render  the 
judgment  void,  and  unless  corrected  by  appeal  or  writ  of  error  the  judg- 
ment of  pendency  of  the  proceedings  would  be  a  complete  bar  to  an  ac- 
tion of  this  sort  unless  for  some  other  reason  the  proceedings  were  open 
io  collateral  attack.  These  principles  are  too  well  settled  to  require  ex- 
tended discussion  or  citation  of  authority  in  their  support. 

But  under  the  first  proposition  the  validity  of  the  proceedings  is  as- 
sailed on  the  ground  that  the  railway  company  instead  of  ascertaining 
the  true  owner  and  making  him  alone  the  defendant,  made  several  al- 
leged claimants  defendants,  thus  precipitating  the  appellant  into  litiga- 
tion and  driving  him  to  another  suit  for  the  determination  of  his  right  to 
the  fund,  and  that  the  deposit  in  satisfaction  of  the  award  and  to  se- 
cure the  right  of  immediate  possession  was  not  made  to  the  order  of  this 
appellant  but  to  the  joint  order  of  the  defendants.  Appellant  also  com- 
plains that  the  county  court  having  no  jurisdiction  to  settle  the  question 
of  ownership  to  land,  he  must  go  into  the  district  court  to  vindicate  his 
rights,  and  therefore  his  property  has  been  taken  without  compensation 
first  made  or  deposited  for  his  benefit. 

We  understand  from  the  averments  that  the  deposit  was  made  in  com- 
pliance with  the  statute  and  subject  to  the  order  of  the  court  for  the 
benefit  of  the  actual  owner  when  ascertained.  It  should  be  borne  in 
mind  that  the  only  purpose  of  the  proceeding  so  far  as  the  railroad  com- 
pany is  concerned  is  to  secure  by  condemnation  an  easement  for  right  of 
way  over  the  land  sought  to  be  appropriated.  If  an  agreement  can  not 
be  had  with  the  owner,  this  can  be  accomplished  only  by  a  strict  com- 
pliance with  the  provision  of  the  statutes  regulating  the  proceedings. 

With  the  question  of  title  the  plaintiff  in  the  case  has  nothing  to  do, 
for  by  the  institution  of  the  suit  it  is  conceded  that  the  title  is  not  in 
the  company,  but  in  the  owner  or  owners  made  defendants,  as  their  in- 
terests may  be  disclosed  as  between  themselves.  Galveston  Railway  v. 
Mud  Creek  I.  A.  and  M.  Co.,  sec.  393,  and  authorities  cited.  In 
one  sense  the  company  must  designate  the  owner  at  its  peril,  but  not  in 
the  sense  contended  for  by  appellant.  That  is  to  say,  all  persons  must 
be  made  parties  defendants  whose  interests  it  is  necessary  to  preclude 
by  the  judgment.  Else  if  the  company  failed  to  make  the  true  owner 
a  party  it  might  be  compelled  at  the  suit  of  the  true  owner  again  to 
make  compensation  for  the  damage  done. 

For  this  reason  the  company  may  join  as  defendants  all  claimants  to 
the  property  sought  to  be  condemned,  not  for  the  purpose  of  determin- 
ing the  question  of  title  arising  among  themselves  (for  that  question 
must  necessarily  arise  sooner  or  later  independent  of  the  act  of  the  rail- 
way company)  but  in  order  to  give  all  claimants  of  an  interest  in  the 
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property  an  opportunity  to  be  heard  on  the  issues  of  the  right  to  condemn 
and  the  amount  of  damages  to  be  awarded.  Railway  v.  Mahoney,  29 
Cal.,  112;  Lewis  on  Em.  Dom.,  sec.  616;  Board  of  Comrs.  v.  Lahore, 
37  Kan.,  480;  Railway  v.  Stroud,  45  Ark.,  279;  Haswell  v.  Railway, 
23  Vt.,  228.  This  was  the  practice  in  Railway  v.  Jackson,  50  N.  W. 
Rep.,  123,  and  Grady  v.  Loan  Co.,  67  N.  W.  Rep.,  34. 

While  the  tribunal  upon  which  is  imposed  by  law  jurisdiction  to  de- 
termine proceedings  of  this  nature  is  special,  the  trial  is  governod  by 
the  ordinary  rules  of  law  controlling  the  trial  of  causes.  In  many 
States  the  right  to  make  opposing  claimants  parties  is  conferred  by  stat- 
ute. But  it  seems  to  us  this  right  exists  in  the  absence  of  special  pro- 
vision and  is  a  necessary  incident  to  the  right  to  condemn,  for  it  would 
be  idle  to  confer  the  power  to  condemn  and  at  the  same  time  so  restrict 
the  right  as  to  deny  to  the  railway  company  a  judgment  which  would 
protect  its  possession  and  protect  it  against  a  double  recovery,  and  our 
statutes  governing  the  proceeding  when  the  object  to  be  accomplished  is 
considered,  is  fairly  susceptible  of  the  construction  we  have  placed  upon 
them.  If  the  rule  were  otherwise  the  construction  of  vast  enterprises 
in  which  the  public  have  an  interest  might  be  indefinitely  arrested. 
Situations  would  arise  in  which  the  company  could  not  move  in  con- 
demnation until  opposing  claimants  were  pleased  to  put  their  claims 
to  the  test  by  litigation  between  themselves. 

The  soundness  of  and  necessity  for  this  rule  seems  to  have  been  in- 
cidentally recognized  by  our  Legislature,  for  among  other  provisions 
governing  condemnation  proceedings  a  railway  company  is  authorized 
to  proceed  against  unknown  owners,  nonresident  owners,  and  legal  rep- 
resentatives of  the  estates  of  decedents.  Rev.  Stats.,  arts.  4454,  4455. 
If  the  owners  are  unknown  the  extent  of  their  interests  must  also  be 
unknown,  and  when  afterwards  they  appear  to  claim  the  funds  their  re- 
spective interests  must  be  determined  in  some  tribunal  of  competent 
jurisdiction.  Where  the  heirs  of  a  decedent  are  the  only  legal  representa- 
tives, questions  as  to  the  extent  of  their  respective  interests  must  neces- 
sarily arise.  It  is  apparent  that  the  purpose  of  the  Legislation  was  to 
allow  the  company  to  proceed  without  reference  to  these  conflicting 
claims. 

While  there  is  a  vast  amount  of  judicial  decision  upon  the  questions 
arising  out  of  proceedings  to  condemn,  and  while  those  upon  the  right 
of  the  plaintiff  in  condemnation  to  take  possession  on  deposit  of  money 
into  court  before  final  determination  are  in  hopeless  conflict  and  con- 
fusion, they  are  in  practical  accord  upon  the  question  under  discus- 
sion. 

It  is  unnecessary  for  us  to  concern  ourselves  with  the  question  of  the 
power  of  the  county  court  to  determine  conflicting  claims  depending 
upon  the  question  of  title.  If  that  court  has  not  such  power,  the  mat- 
ter can  be  determined  in  the  district  court  by  a  proceeding  properly  in- 
stituted, and  by  an  appropriate  writ  the  fund  deposited  can  be  held  in 
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the  registry  of  the  court  until  the  true  owners  are  judicially  ascertained 
and  the  extent  of  the  various  interests  adjusted. 

The  fact  that  the  payment  of  the  fund  to  the  true  owner  may  be  thus 
delayed  does  not  affect  the  question  of  compensation  before  taking,  for 
the  taking  after  all  is  against  the  true  owners  or  parties  in  interest.  The 
fact  that  the  fund  becomes  involved  in  litigation  is  not  the  fault  of  the 
railway  company.  It  has  discharged  the  burden  imposed  by  law  when  it 
establishes  its  right  to  condemn,  gives  the  true  owner  an  opportunity  to 
be  heard  on  that  issue  and  the  issue  as  to  the  amount  of  compensation, 
^nd  complies  with  the  law  governing  the  deposit  of  funds  in  court. 

The  owner  has  no  right  to  complain  that  rival  claimants  are  made 
parties.  The  company  pays  the  costs,  and  if  in  order  to  render  the 
judgment  conclusive  it  sees  fit  to  give  them  the  right  to  be  heard,  it 
should  be  permitted  to  do  so. 

The  question  remaining  for  our  consideration  is  contained  in  ap- 
pellant's second  proposition  set  out  above,  and  involves  the  constitution- 
ality of  the  Act  of  1899,  supra.  Prior  to  the  passage  of  that  act  our 
statute  expressly  forbade  the  company  to  enter  upon  and  appropriate  the 
land  condemned  without  first  having  paid  whatever  amount  of  damages 
and  costs  may  have  been  awarded  or  adjudged  against  it.  Rev.  Stats., 
art.  4471. 

In  construing  this  statute  the  court  in  Crary  v.  Port  Arthur  Channel 
Company,  45  Southwestern  Reporter,  844,  held  that  the  privilege  of  pos- 
session could  be  exercised  only  upon  the  final  determination  of  the  pro- 
ceedings in  condemnation  and  payment  or  deposit  of  the  amount  finally 
awarded,  and  that  such  a  deposit  pending  appeal  would  not  secure  the 
right  of  possession. 

In  response  to  this  and  other  like  decisions  the  Act  of  1899  was  passed 
empowering  a  railway  company,  pending  appeal,  to  take  possession  of  the 
property  sought  to  be  condemned  upon  payment  into  the  registry  of  the 
court  of  a  sum  of  money  in  double  the  amount  of  the  award,  together 
with  bond  for  costs,  etc.  Section  17,  article  1,  of  the  State  Constitu- 
tion, in  so  far  as  applicable  to  the  point  under  discussion,  is  as  follows : 
"No  person's  property  shall  be  taken,  damaged,  or  destroyed  for  or  ap- 
plied to  a  public  use  without  adequate  compensation  being  made,  unless 
by  consent  of  such  person,  and  when  taken,  except  for  the  use  of  the 
State,  such  compensation  shall  first  be  made  or  secured  by  a  deposit  of 
money." 

Prior  to  the  passage  of  this  act  the  Legislature  had  not  exercised  its 
power  to  designate  the  person  with  whom  the  deposit  should  be  made. 
However,  it  was  held  in  Ackerman  v.  Huff,  71  Texas,  320,  that  a  de- 
posit with  the  clerk  satisfied  the  requirement  of  payment  in  advance  of 
possession.  Courts  should  not  declare  a  statute  unconstitutional  unless 
its  invalidity  appears  beyond  a  reasonable  doubt.  A  legislative  con- 
struction of  a  constitutional  provision  is  accorded  much  weight. 

As  stated  in  a  previous  part  of  this  opinion,  the  decisions  are  in  hope- 
less conflict  and  confusion  on  the  question  of  the  effect  of  deposits  in 
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satisfaction  of  an  award  and  what  amounts  to  such  payment  as  will  au- 
thorize possession.  This  conflict  is  largely  due  to  the  fact  that  the  courts 
have  seldom  undertaken  to  rest  their  decisions  upon  any  broad  prin- 
ciple, but  have  based  their  conclusions  upon  the  peculiar  wording  of 
constitutions  and  statutes.  We  shall  therefore  not  undertake  to  review 
the  authorities,  but  shall  content  ourselves  with  the  citation  of  a  few 
well  considered  cases  which  appear  to  us  to  be  in  point. 

Mr.  Lewis  in  his  work  on  Eminent  Domain,  section  580,  says :  "Stat- 
utes authorizing  deposit  and  possession  pending  appeal  are  uniformly 
upheld  by  the  court."  In  Eailway  v.  Brick  Company,  85  Missouri,  307, 
the  right  was  upheld  under  a  constitutional  provision  similar  to  our  own. 
The  Supreme  Court  of  Iowa  announced  a  like  doctrine  under  a  constitu- 
tional provision  apparently  more  restricted.  Peterson  v.  Feruby,  30  Iowa, 
327.  See  also  Cherokee  Nation  v.  Eailway,  135  U.  S.,  641;  Rothan  v. 
Railway,  20  S.  W.  Rep.,  892 ;  Spring  Valley  Waterworks  v.  Drinkhouae, 
30  Pac.  Rep.,  218.  In  Railway  v.  Telegraph  Company,  1  Texas  Court 
Reporter,  1,  the  terms  of  the  act  in  question  were  enforced  and  upheld, 
but  its  constitutionality  was  not  assailed.  The  contention  of  appellant 
can  not  be  sustained. 

We  are  of  opinion  that  appellant's  assignments  of  error  as  construed 
by  his  propositions  present  no  reason  why  the  judgment  of  the  trial 
court  should  be  disturbed,  and  it  is  therefore  affirmed. 

Affirmed. 


George  E.  Smith  v.  August  Abadie  et  al. 

Decided  April  11,  1902. 

1.— Trespass  to  Try  Title — Adverse  Possession— Harmless  Error. 

Where  in  trespass  to  try  title  the  court  correctly  found  that  plaintiff's  title 
had  been  divested  by  virtue  of  adverse  possession  for  ten  years,  error  in  the 
admission  of  deeds  showing  title  in  defendant  was  harmless. 

2.— Same — Limitations— Pleading. 

Where  in  trespass  to  try  title  plaintiffs  amended  petition  asserted  claim  to 
only  ten  acres  of  the  tract  in  controversy,  and  defendants  replied  claiming  the 
whole  tract  by  virtue  of  ten  years  limitation,  and  fhe  evidence  sustained  their 
claim,  a  judgment  in  their  favor  for  all  the  land  could  not  be  held  erroneous 
a9  to  the  ten  acres  because  they  had  not  specifically  pleaded  limitation  as  to 
that  part. 
8.— Appeal— Findings  of  Fact— Exceptions. 

Where  the  case  is  tried  by  the  court  without  a  jury,  a  party  who  excepts 
to  the  judgment  rendered  thereby  preserves  his  right  to  assail  the  findings  of 
fact  as  being  unsupported  by  the  evidence. 

Appeal  from  Galveston.    Tried  below  before  Hon.  Eobt.  M.  Franklin. 

John  E.  Linn,  for  appellant. 

Maco  Stewart,  for  appellees. 
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GILL,  Associate  Justice. — This  is  an  action  of  trespass  to  try  title 
brought  by  the  appellant,  George  E.  Smith,  against  the  appellees,  August 
Abadie  and  his  wife  Clotilde,  Emil  Montaut  and  his  wife  Elvira,  and 
Victor  Wilroux,  to  recover  lot  No.  3  of  the  Martin  Dunman  survey  of 
land  in  Galveston  County,  containing  147  8-10  acres  of  lan£. 

Victor  Wilroux  disclaimed.  Montaut  and  wife  suggested  to  the  court 
that  they  had  sold  their  interest  in  the  property  to  Samuel  A.  Spencer, 
who  thereupon  made  himself  a  party  defendant  and  answered  in  his  own 
behalf.  He  and  Abadie  and  wife  answered  by  plea  of  not  guilty  and 
the  statutes  of  limitation  of  three,  five  and  ten  years,  and  prayed  for 
an  affirmative  judgment  decreeing  the  title  in  them. 

Appellant  afterwards  amended,  reducing  his  demand  to  a  prayer  for 
only  10  acres  out  of  lot  No.  3,  alleging  that  defendants  were  in  posses- 
sion of  that  amount,  which  was  minutely  described  in  the  amended  pe- 
tition, and  in  which  it  was  designated  as  the  land  which  defendants  then 
occupied  with  improvements  placed  thereon  by  them.  To  this  de- 
fendants by  amended  answer  pleaded  "not  guilty,"  the  three,  five  and 
ten  years  statutes  of  limitations,  reiterated  their  allegations  of  owner- 
ship of  the  entire  lot  No.  3,  and  prayed  judgment  therefor. 

Upon  the  amended  pleadings  the  case  was  tried  before  the  court  with- 
out a  jury  and  resulted  in  a  judgment  in  favor  of  Abadie  and  wife  and 
Samuel  A.  Spencer  for  the  10  acres  sued  for  by  appellant. 

It  was  agreed  by  the  parties  that  the  appellant  had  acquired  a  perfect 
title  to  the  lot  No.  3  described  in  the  pleadings,  his  title  being  connected 
with  the  sovereignty  of  the  soil,  hence  the  only  fact  question  necessary 
for  the  trial  court  to  determine  was  whether  the  appellees  had  sho'wn 
such  possession  and  adverse  claim  by  themselves  and  those  under  whom 
they  claimed  as  would  entitle  them  to  the  land  under  their  plea  of  the 
ten  years  statute  of  limitation.  By  request  the  court  filed  conclusions 
of  fact  and  law.  These  conclusions  are  lengthy  and  need  not  here  be 
set  out  in  full.  We  will  state  their  substance  so  far  as  useful  for  the 
purposes  of  this  opinion. 

1.  He  found  the  agreement  as  to  appellant's  title  as  above  stated. 

2.  That  in  1888  appellant  placed  a  tenant  on  a  portion  of  lot  No. 
3,  and  through  tenants  continued  in  possession  of  parts  of  the  tract  dur- 
ing the  entire  period  of  limitation  claimed  by  appellees.  He  never  was 
in  possession  of  any  part  of  the  10  acres  in  controversy. 

3.  That  appellees  and  those  under  whom  they  claim  have  had  and 
held  actual  peaceable  adverse  and  uninterrupted  possession  of  the  10 
acres  in  controversy  for  more  than  ten  years  next  preceding  the  insti- 
tution of  this  suit,  having  same  inclosed  and  paying  all  taxes  on  same. 

By  the  first,  second,  and  third  assignments  of  error  appellant  com- 
plains of  the  admission  of  three  deeds,  one  from  Mrs.  Elizabeth  Hamp- 
shire to  Mrs.  Montie  Long  and  Mrs.  Elvira  Montaut;  one  from  Mrs. 
Montie  Long  to  Mrs.  Clotilde  Abadie,  and  one  from  Emil  Montaut  and 
wife  to  Samuel  Spencer.  These  deeds  constituted  such  paper  title  as 
appellees  had.    It  is  unnecessary  to  consider  the  various  reasons  urged 


62  29  Texas  Civil  Appeals  Reports.       [l&t  District, 

against  their  introduction,  as  their  admission  in  the  light  of  the  result 
could  in  no  event  have  been  harmful.  The  court  specifically  found  that 
the  agreement  of  counsel  as  to  appellant's  title  practically  eliminated 
these  deeds  from  the  case,  thus  showing,  as  his  fact  conclusions  show, 
that  the  trial  court  was  uninfluenced  by  them.  He  neither  regarded 
them  as  evidence  of  title  nor  as  a  basis  for  the  plea  of  limitation.  He 
doubtless  gave  them  weight  in  establishing  privity  of  claim  between 
the  appellees  and  their  predecessors  in  possession,  and  for  this  pur- 
pose they  were  properly  used.  Appellant  makes  no  question  as  to  the 
privity  between  the  successive  claimants  under  the  plea  of  limitation. 

Under  the  fourth  assignment  of  error  appellant  contends  that  the 
court  erred  in  adjudging  the  10  acres  to  appellees  because  they  had  not 
pleaded  limitation  to  any  specific  portion  of  lot  No.  3,  but  had  claimed 
and  prayed  judgment  for  the  entire  147  acres  under  the  ten  years  stat- 
ute. The  proposition  is  not  sound.  Appellant  by  the  amended  petition 
sued  for  the  10  acres  in  controversy,  describing  it.  The  appellees 
replied  claiming  the  whole  tract  by  reason  of  ten  years*  actual  adverse 
possession.  They  established  this  claim  to  the  10  acres  and  no  more. 
This  they  could  properly  do,  and  the  proof  identifying  the  extent  of  that 
possession,  the  court  properly  gave  them  a  judgment. 

Other  assignments  assail  the  judgment  as  unsupported  by  the  facts. 
These  assignments  can  not  be  considered  because  the  findings  of  fact 
were  not  excepted  to,  and  in  the  absence  of  exceptions  their  accuracy- 
can  not  be  inquired  into.  Drake  v.  Davidson  &  Bailey,  4  Texas  Ct.  Rep., 
380.  An  examination  of  the  record  has  convinced  us,  however,  that  the 
evidence  though  conflicting  is  sufficient  to  support  the  judgment. 

No  harmful  error  being  disclosed,  the  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


J.  P.  Landrum  v.  T.  E.  Buford  et  al. 

Decided  April  19,  1902. 

Vendor  and  Purchaser— Contract— Condition  Precedent— Forfeit. 

An  intending  purchaser  of  land  placed  on  deposit  a  sum  of  money  upon  an 
agreement  that  it  should  be  forfeited  to  the  vendor  if  the  latter,  within  a  spe- 
cified time,  furnished  the  opinion  of  an  attorney,  to  be  agreed  on,  to  the  effect 
that  the  title  was  good,  and  such  purchaser  failed  to  then  pay  the  balance  of 
the  purchase  price.  Held,  that  the  furnishing  of  the  opinion  being  a  condition 
precedent  to  the  forfeitor,  there  could  be  no  forfeiture  without  the  opinion,  and. 
that  the  purchaser's  refusal  to  agree  on  an  attorney,  unless  made  in  bad  faith, 
would  not  work  a  forfeiture. 

Appeal  from  the  County  Court  of  Jeflferson.     Tried  below  before  Hotjl 
George  C.  O'Brien. 

Lanier,  Bullitt  &  Wilson,  for  appellant. 
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GARRETT,  Chief  Justice. — This  action  was  brought  in  the  County 
Court  of  Jefferson  County  by  J.  P.  Landrum  against  T.  E.  Buford  and 
F.  H.  Votaw  to  recover  the  sum  of  $500  placed  by  Buford  in  the  hands 
of  Votaw  as  stakeholder  as  a  forfeit  on  a  contract  dated  April  29,  1901, 
by  which  Buford  agreed  to  purchase  25  acres  of  land  from  Landrum 
upon  conditions  set  out  in  the  written  agreement.  The  deposit  was  in 
the  form  of  a  check  drawn  by  Buford  on  the  Beaumont  National  Bank 
for  the  sum  of  $500,  payable  to  the  order  of  Landrum.  By  the  terms 
of  the  writing  Buford  agreed  to  pay  Landrum  the  sum  of  $100  per  acre 
for  the  following  described  land  in  Jefferson  County,  Texas,  to  wit: 
"Section  18  F.  33342  of  block  No.  9  of  the  Texas  and  New  Orleans  Rail- 
road lands,  said  section  containing  25  acres;"  conditioned  upon  the  said 
Landrum's  being  able  to  furnish  within  ten  days  an  abstract  of  the  rec- 
ords showing  good  and  perfect  title  thereto  in  himself. 

The  agreement  further  recited  that  the  said  Buford  had  paid  in  hand 
to  the  said  Landrum  the  sum  of  $500  as  a  forfeit  upon  conditions  as 
follows:  If  the  said  Landrum  "shall  show  good  title  to  the  said  land 
within  the  ten  days  aforesaid,  and  the  said  T.  E.  Buford  shall  be  fur- 
nished with  an  abstract  of  title  accompanied  by  the  opinion  of  an  at- 
torney to  be  agreed  upon,  that  the  same  is  good,  and  shall  fail  to  pay 
the  balance  of  said  forfeit  (sic)  in  cash  within  the  said  ten  days  or 
within  a  reasonable  time  after  the  abstract  and  opinion  are  furnished  to 
him  (assuming  that  he,  the  said  T.  E.  Buford,  has  the  money  necessary 
to  make  said  payment  on  deposit  in  the  city  of  Beaumont,  in  Jefferson 
County).  Then  this  agreement  is  to  become  null  and  void,  and  the 
right  of  the  said  J.  P.  Landrum  to  the  said  forfeit  shall  be  absolute. 
But  if  the  said  title  shall  be  shown  as  aforesaid  and  the  said  T.  E.  Bu- 
ford shall  offer  and  be  ready  to  pay  and  pay  the  balance  of  said  pur- 
chase money  as  aforesaid,  then  the  title  shall  thereby  vest  in  the  said 
T.  E.  Buford,  and  the  said  J.  P.  Landrum  hereby  binds  himself  in  that 
event  to  make  conveyance  thereof." 

The  cause  was  tried  by  the  court  without  a  jury,  and  it  was  shown 
that  the  forfeit,  instead  of  being  paid  into  the  hands  of  Landrum,  was, 
evidenced  by  the  check  of  Buford  as  above  stated,  placed  together  with 
the  contract  in  the  hands  of  Votaw,  subject  to  the  conditions  of  the  con- 
tract. Within  the  ten  days  the  plaintiff  submitted  to  the  defendant 
Buford  an  abstract  of  the  title  to  the  land  showing  that  plaintiff  had  a 
good  title,  together  with  an  opinion  thereon  by  Messrs.  Greer  &  Rose, 
attorneys  at  law  of  Beaumont,  Texas,  pronouncing  the  title  a  good  and 
perfect  title.  Buford  refused  to  accept  the  opinion  of  Greer  &  Rose, 
.whereupon  the  plaintiff  requested  him  to  name  some  other  attorney 
whose  opinion  would  be  acceptable.  Buford  suggested  J.  F.  Lanier,  but 
the  plaintiff  would  not  agree  to  Lanier  because  he  was  the  brother-in-law 
of  Buford,  but  suggested  that  the  attorneys  named  act  together,  and  if 
they  could  not  agree,  that  they  should  call  in  another  firm  who  should 
decide  between  them.    Buford  objected  to  this  proposition,  as  also  to 
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the  defendant  Votaw,  who  is  an  attorney  and  was  suggested  by  the  plain- 
tiff. No  further  effort  was  made  by  the  parties  to  agree  upon  attorney 
to  pass  upon  the  title,  and  the  plaintiff  having  tendered  a  deed  brought 
suit,  alleging  in  his  petition  "that  he  did  not  furnish  the  said  Buford 
the  opinion  of  an  attorney,  agreed  upon  by  plaintiff  and  said  Buford,  ap- 
proving the  title  to  said  land  in  plaintiff,  for  the  reason  that  said  Bu- 
ford then  refused  and  still  refuses  to  agree  with  plaintiff  in  the  selection 
of  an  attorney  for  said  service." 

The  court  below  rendered  judgment  in  favor  of  plaintiff  against  the 
defendant  Buford  for  the  sum  of  $500,  and  against  the  defendant  Votaw 
that  he  deliver  the  check  to  the  plaintiff,  and  in  the  event  of  his  failure 
to  do  so  that  execution  issue  against  him  for  the  sum  of  $500. 

Quite  a  number  of  errors  have  been  assigned  by  counsel  for  the  ap- 
pellants, but  we  deem  it  necessary  to  notice  only  one  question,  which  we 
think  controls  the  decision  of  the  case,  and  that  is  of  the  necessity  of 
the  plaintiffs  furnishing  the  defendant  Buford  with  an  opinion  by  an 
attorney  agreed  upon  by  himself  and  Buford  that  plainifiPs  title  to  the 
land  was  good.  This  condition  was  not  complied  with,  but  the  plaintiff 
seeks  to  avoid  the  necessity  of  a  compliance  therewith  by  showing  that 
the  defendant  Buford  refused  to  agree  upon  an  attorney.  A  contract 
providing  for  a  forfeiture  or  penalty  is  always  strictly  construed;  and 
when  parties  have  entered  into  a  contract  that  is  not  illegal,  as  they  con- 
tract so  will  they  be  bound.  By  the  terms  of  the  contract  the  forfeit 
was  upon  the  condition  that  the  plaintiff  should  furnish  Buford  with  an 
abstract  of  the  title  of  the  land  accompanied  by  the  opinion  of  an  attor- 
ney to  be  agreed  upon,  that  the  title  was  good,  and  by  the  plain  condition 
of  the  contract  the  forfeiture  could  not  be  enforced,  because  Buford 
had  not  agreed  upon  an  attorney  who  should  furnish  him  with  an  opin- 
ion. The  furnishing  of  an  opinion  was  a  condition  precedent  to  the 
enforcement  of  the  forfeiture.  Slayden  v.  Sanger,  26  S.  W.  Hep.,  848; 
Tennant  v.  Fawcett,  58  S.  W.  Eep.,  824;  Adams  R.  and  B.  Works  v. 
Schnader,  35  Am.  St.  Rep.,  893 ;  7  Am.  and  Bng.  Enc.  of  Law,  2  ed., 
117,  118. 

The  mere  refusal  of  Buford  to  agree  upon  an  attorney  would  not  de- 
prive him  of  the  right  to  have  the  condition  performed.  ■  It  would  be 
necessary  for  the  plaintiff  to  allege  and  show  that  he  acted  fraudulently 
and  in  bad  faith  in  his  refusal  to  agree  upon  an  attorney  for  the  sole 
purpose  of  defeating  the  performance  of  the  condition.  See  authori- 
ties supra,- also  Tennant  v.  Fawcett,  66  S.  W.  Rep.,  80.  Even  if  it  shonld 
be  held  that  the  evidence  was  admissible  under  the  pleading  to  show  that 
Buford's  refusal  was  in  bad  faith,  the  evidence  adduced  utterly  fails  to 
show  bad  faith  on  his  part  in  refusing  to  agree  upon  an  attorney.  But 
little  effort  was  made  by  the  plaintiff  to  get  an  agreement,  and  the  de- 
fendant gave  reasonable  explanations  for  his  objections  to  the  attorneys 
that  were  suggested.  The  plaintiff  failed  to  show  any  cause  of  action, 
and  the  judgment  of  the  court  below  will  be  reversed  and  judgment 
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will  be  here  rendered  that  the  plaintiff  take  nothing  by  his  suit,  and 
that  the  defendant  Votaw  deliver  to  the  defendant  Buford  the  check  in 
his  possession. 

Reversed  and  rendered. 


Direct  Navigation  Company  v.  George  Anderson. 

Decided  May  9,  1002. 

1.— Master  and  Servant— Assumed  Risk. 

Where  it  was  a  part  of  the  general  duties  of  a  servant  to  keep  the  deck  of 
a  tugboat  clear  of  obstructions,  and  he  was  injured  by  reason  of  stepping  on  a 
siphon  pipe  left  on  the  deck  by  another  deck  hand,  he  assumed  the  risk. 

ft.— Same— - Negligence— Fellow-Servant 

Where  plaintiff,  a  deck  hand  on  a  tugboat,  was  injured  by  stepping  on  a 
siphon  which  another  deck  hand  had  carelessly  left  lying  on  the  deck, — it  being 
the  duty  of  the  deck  hands  to  keep  the  deck  clear, — the  negligence  was  that  of 
a  fellow-servant,  and  was  also  in  a  mere  detail  of  the  business,  for  which  the 
owner  of  the  boat  was  not  responsible. 

8.— Same— Contributory  Negligence. 

The  danger  resulting  from  plaintiffs  act  in  stepping  on  the  siphon  pipe  was 
one  that  he  should  have  guarded  against,  and  in  failing  to  do  so  ne  was  guilty 
of  contributory  negligence. 

Error  from  Harris.    Tried  below  before  Hon.  Wm.  H.  Wilson. 

Baker,  Botts,  Baker  &  Lovett  and  A.  L.  Jackson,  for  plaintiff  in  error. 

Brashear  &  Danneribaum,  for  defendant  in  error. 

GARRETT,  Chief  Justice. — This  action  was  brought  by  George 
Anderson  against  the  Direct  Navigation  Company  to  recover  damages 
for  personal  injuries  received  by  the  plaintiff  while  in  the  employ  of 
the  defendant.  The  plaintiff  was  a  deck  hand  in  a  crew  operating  one  of 
the  defendants  tugs  in  towing  barges  on  Buffalo  Bayou  between  Houston 
and  Galveston,  and  on  October  5,  1900,  at  night,  when  the  tug  was 
was  about  to  take  a  barge  in  tow  at  Houston,  the  captain  in  charge  of 
the  crew  ordered  the  plaintiff  to  throw  a  line  or  rope  onto  the  bit  of  the 
barge  for  that  purpose  and  take  a  turn  with  it  around  the  cavil  of  the 
tug,  which  was  already  in  motion.  The  plaintiff,  as  he  was  ordered 
to  do,  threw  the  eye  of  the  rope  over  the  bit  and  took  a  turn  and  a  half 
with  the  rope  around  the  cavil.  After  he  threw  the  eye  over  the  bit 
lie  made  a  step  with  his  left  foot  and  put  it  on  the  end  of  a  siphon  pipe 
that  happened  to  be  lying  on  the  fore  deck  of  the  tug  and  leaned  for- 
ward to  take  the  turn  around  the  cavil,  when  his  foot  slipped  off  the 
end  of  the  pipe  into  the  coil  of  the  rope  that  was  being  taken  up  by  the 
moving  of  the  tug,  and  the  rope  tightened  around  the  cavil  and  caught 
his  leg  between  the  rope  and  the  cavil  and  crushed  it  so  that  it  had  to 
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be  amputated.  The  siphon  was  a  metal  pipe  from  eight  to  ten  feet 
long,  used  by  the  deck  hands  for  the  purpose  of  pumping  water  out  of 
the  hold  of  the  tug.  When  not  in  use  the  proper  place  was  under  the 
deck,  but  it  was  usually  left  lying  on  the  deck,  but  not  so  far  aft  towards 
the  cavil  as  it  was  at  the  time  of  the  accident.  The  bit  was  a  post  or 
projection  on  the  barge  over  which  the  rope  was  thrown  when  the  barge 
was  being  taken  in  tow.  The  cavil  was  a  cleat  on  the  fore  part  of  the 
tug  to  which  the  rope  was  made  fast.  It  was  a  part  of  the  plaintiff's 
duty  as  deck  hand  to  keep  the  deck  clear  and  see  that  the  siphon  was  kept 
in  its  proper  place.  The  cause  was  submitted  by  the  court  to  a  jury 
with  the  charge  that  it  was  the  duty  of  the  master  to  use  ordinary  care 
to  have  and  maintain  a  reasonably  safe  place  for  the  servant  to  work  in, 
and  upon  the  issue  of  negligence  on  the  part  of  the  defendant  in  that 
respect.  A  reversal  of  the  judgment  is  sought  upon  the  ground,  among 
others,  that  if  it  was  the  duty  of  the  plaintiff  to  clean  up  the  deck  and 
keep  the  siphon  in  its  proper  place,  and  if  he  neglected  to  do  it  and  was 
injured  by  reason  of  such  neglect,  the  defendant  would  not  be  liable, 
although  the  plaintiff  may  have  been  ignorant  at  the  time  of  the  presence 
of  the  siphon  on  the  deck,  such  injury  being  directly  connected  with  his 
specific  duties  and  hence  an  ordinary  risk.  The  evidence  clearly  shows 
that  it  was  a  part  of  the  duties  of  the  plaintiff  to  keep  the  deck  clean 
and  to  keep  the  siphon  pipe  in  its  proper  place.  The  siphon  was  an 
implement  used  by  the  deck  hands,  and  in  this  instance  it  had  been  used 
and  negligently  left  in  the  bow  near  the  cavil  by  other  servants  of  the 
defendant,  and  there  was  evidence  from  which  the  plaintiff's  injuries 
could  be  attributed  to  such  neglect.  If  it  had  not  been  a  part  of  the 
plaintiff's  duties  to  keep  the  siphon  clear  of  the  cavil  and  generally  to 
clean  up  the  deck,  the  danger  from  the  presence  of  the  siphon  would  not 
have  been  an  assumed  risk  unless  he  should  be  charged  with  the  risk 
of  the  negligence  of  a  fellow-servant,  or  unless  its  being  left  on  the 
deck  was  a  mere  detail  of  the  work.  But  it  being  a  part  of  his  general 
duties  to  keep  the  deck  clear,  the  plaintiff  must  be  charged  with  the 
risk  of  such  temporary  obstructions  as  he  was  required  to  remove  as 
of  a  risk  ordinarily  incident  to  his  employment,  although  owing  to 
the  darkness,  he  did  not  see  the  siphon  and  was  not  aware  of  its  presence. 
Railway  v.  McNamara,  59  Texas,  258 ;  Railway  v.  Taylor,  79  Texas,  104. 
He  would  be  charged  with  knowledge,  owing  to  the  character  of  his 
duties  when  he  went  upon  his  watch,  that  the  deck  would  likely  be 
incumbered  with  rope,  the  siphon  pipe,  and  such  other  implements  as 
were  in  use  in  the  operation  of  the  tug,  and  although  the  deck  hand 
whose  watch  preceded  his,  and  by  ,whose  negligence  the  siphon  was  left 
in  the  way,  might  not  have  been  under  the  statute  a  fellow-servant, 
yet  all  were  equally  charged  with  the  duty  of  keeping  the  deck  clear,  and 
the  presence  of  the  siphon  was  a  mere  detail  of  the  work  temporary  in 
its  nature  for  which  the  defendant  should  not  be  held  negligent.  Ar- 
mour v.  Hahn,  111  U.  S.,  318.  The  evidence  shows  that  the  plaintiff 
knew  that  the  siphon  pipe  was  usually  left  on  the  fore  part  of  the  deck 
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and  when  he  stepped  upon  it  should  have  known  what  it  was,  and  that  he 
was  not  under  the  influence  of  terror  or  of  any  sudden  emotion  of 
the  mind  to  prevent  him  from  understanding  the  danger  and  exercising 
care  by  removing  his  foot  to  a  safe  place.  His  failure  to  do  so  brought 
about  the  dangerous  condition  without  which  the  injury  would  not  have 
occurred,  and  such  being  the  case,  he  was  not  entitled  to  recover. 

We  are  of  the  opinion  (1)  that  from  the  facts  in  evidence  the  risk 
of  danger  from  the  presence  of  the  siphon  pipe  near  the  cavil  was  one 
of  the  ordinary  risks  of  the  plaintiff's  employment  arising  out  of  the  fact 
that  it  was  a  part  of  his  duties  to  see  that  the  deck  was  kept  clear; 
(2)  the  presence  of  the  siphon  pipe  was  a  mere  detail  of  the  work,  tem- 
porary in  its  nature,  an  implement  left  out  of  place  by  one  of  the 
servants  in  such  a  manner  that  the  master  could  not  be  expected  to  know 
of  its  presence,  especially  since  it  was  the  duty  of  the  plaintiff  himself 
to  remove  it  if  found  in  the  way;  and  (3)  because  the  plaintiff  knew,  or 
by  the  exercise  of  ordinary  care  should  have  known,  that  it  was  the 
siphon  or  something  that  was  not  properly  there  that  he  had  stepped 
upon,  and  was  not  acting  under  such  terror  or  sudden  emotion  as  to  take 
away  his  presence  of  mind  and  prevent  him  from  knowing  the  nature  of 
the  danger  and  exercising  due  care.  We  therefore  reverse  the  judgment 
of  the  court  below  and  remand  the  cause. 

ON  MOTION  FOR  REHEARING. 

In  the  opinion  heretofore  filed  giving  the  reasons  of  this  court  for  the 
reversal  of  the  judgment  of  the  court  below  it  was  conceded  that  the 
deck  hand  Carlson,  whose  watch  preceded  Anderson's,  might  not  have 
been  under  the  statute  his  fellow-servant.  This  concession  was  improp- 
erly made  because  the  statute  (1  Sayles'  Revised  Statutes,  article  4560f ) 
do^s  not  apply  to  a  corporation  engaged  in  navigation,  and  we  are  of  the 
opinion  *that  independently  of  the  statute  Anderson  and  Carlson  were 
fellow-servants.  Dallas  v.  Railway,  61  Texas,  196;  Railway  v.  Welch, 
72  Texas,  298 ;  Railway  v.  Parmer,  73  Texas,  86 ;  Railway  v.  Ryan,  82 
Texas,  566;  Douglas  v.  Railway,  63  Texas,  566;  Railway  v.  Watts,  63 
Texas,  551;  Railway  v.  Rider,  62  Texas,  267;  Railway  v.  Harrington, 
62  Texas,  597. 

Since  they  were  fellow-servants  the  defendant  would  not  be  responsible 
for  the  negligence  of  Carlson  in  leaving  the  siphon  pipe  in  such  position 
as  to  cause  Anderson  to  be  injured.  It  is  contended,  however,  that 
as  it  was  the  duty  of  defendant  to  furnish  a  safe  place  for  the  plaintiff 
to  work  in  Carlson  was  not  a  fellow-servant  of  plaintiff  in  the  per- 
formance of  his  duty  to  leave  a  clear  deck,  but  the  representative  or  alter 
ego  of  the  defendant.  The  plaintiff  testified  that  when  the  new  deck 
hand  came  on  watch  the  deck  was  supposed  to  be  clear  and  to  have  been 
cleared  by  the  deck  hand  next  preceding  him,  and  it  is  a  fact  in  the 
case  that  it  was  the  duty  of  the  preceding  watch  to  keep  the  deck  clear 
and  leave  it  clear.    But  the  duty  of  defendant  to  furnish  a  safe  place 
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to  work  does  not  extend  to  keeping  the  deck  clear  of  tools  and  appliances 
used  by  its  servants  in  the  prosecution  of  their  work,  and  the  fact  that 
the  deck  was  supposed  to  be  clear  when  a  new  hand  went  on  watch  was 
only  to  suppose  that  the  preceding  hand  had  done  his  duty.  For  the 
reasons  heretofore  given,  as  well  as  for  the  additional  reason  that  the 
plaintiff  was  injured  through  the  negligence  of  a  fellow-servant,  we 
adhere  to  the  conclusion  that  the  judgment  of  the  court  below  was  erro- 
neous. After  reconsideration,  however,  of  the  facts  we  have  further  con- 
cluded that  under  the  undisputed  evidence  the  plaintiff  is  not  entitled  to 
recover,  and  that  the  judgment  should  be  here  rendered  in  favor  of  the 
defendant.  The  plaintiff's  motion  for  a  rehearing  will  therefore  be 
overruled,  but  the  order  of  the  court  heretofore  made  remanding  the 
cause  for  another  trial  will  be  set  aside  and  judgment  will  be  here 
rendered  in  favor  of  the  plaintiff  in  error. 


Reversed  and  rendered. 


Writ  of  error  refused. 


W.  C.  Corbett  v.  E.  F.  Saters. 
Decided  May  10,  1902. 

1.— Contract— Sale  of  Cattle— Payment  in  Land— Breach— Action  for  Price — Elec- 
tion. 
Where  there  was  a  contract  for  the  sale  of  cattle  at  an  agreed  price,  to  be 
paid  in  land,  the  seller,  on  the  buyer's  failure  to  pay  in  land,  may,  at  his  option, 
recover  in  money  the  agreed  price  of  the  cattle  which  were  delivered  and  ac- 
cepted, or  he  may,  in  the  alternative,  recover  the  value  of  the  land. 

ft. — Same— Immaterial  Errors— Market  Value— Agreed  Price. 

The  verdict  being  for  a  less  sum  of  money  than  the  agreed  price  of  the 
cattle,  defendant  was  not  injured  by  any  errors  in  the  charge  on  the  measure  of 
damage,  nor  by  the  admission  of  evidence  as  to  the  market  value  of  the  cattle. 

3. — Same — Deed— Delivery— Pleading— Release. 

The  court  did  not  error  in  refusing  to  instruct  a  verdict  for  defendant  be- 
cause plaintiff  had  not  returned  a  deed  of  the  land  delivered  to  him  by  defend- 
ant, where  it  clearly  appeared  that  plaintiff  asserted  no  title  thereunder;  that  the 
deed  was  never  accepted  as  a  conveyance;  was  not  acknowledged,  and  was  de- 
livered to  plaintiff's  attorney  solely  to  have  the  title  examined.  If  defendant 
desired  to  nave  the  deed  delivered  back  to  him,  he  should  have  asked  for  such 
relief. 

Appeal  from  Harris.    Tried  below  before  Hon.  Wm.  H.  Wilson. 

Bullitt  &  Louis,  for  appellant. 

T.  W.  Archer  and  A.  H.  Jayne,  for  appellee. 

PLEASANTS,  Associate  Justice. — Appellee  brought  this  suit  upon 
the  following  contract:  "Know  all  men  by  these  presents:  That  we, 
W.  C.  Corbett,  of  the  first  part,  and  E.  P.  Sayers,  of  the  second  part, 
both  of  the  county  of  Harris,  have  this made  the  following  trade 
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and  agreement,  to  be  consummated  on  the  following  conditions,  to  wit: 
First,  the  said  Corbett  has  this  day  sold  to  the  said  Sayers  lots  Noe.  1 
and  4  of  the  subdivision  of  10-acre  block  No.  39,  Holman  survey,  in 
Harris  County,  adjoining  the  eity  of  Houston,  composed  of  18  lots,  at 
the  rate  of  $250  each,  or  as  many  of  the  said  lots  at  the  said  rate  as  the 
said  Sayers  may  be  able  to  deliver  cattle  therefor,  upon  the  following 
prices  and  condition,  that  is  to  say :  The  said  Sayers  has  this  day  sold 
and  delivered  to  the  said  Corbett  133  head  of  stock  cattle,  now  at  the 
Houston  stock  yards,  branded  'G'  on  the  right  hip,  at  and  for  the  price 
of  $13.50  per  head,  and  agrees  to  deliver  to  said  Corbettt  65  head,  not 
to  exceed  10  6-months-old  calves,  at  La  Porte,  Texas,  said  cattle  at  the 
price  of  $13.50  per  head,  and  the  said  stock  at  La  Porte  branded  4 — 4, 
and  to  be  delivered  within  ten  days,  or  such  time  as  may  be  agreed  on, 
and  the  said  Sayers  also  agrees  to  deliver  as  many  as  one  carload  more 
cattle  at  the  price  of  $15  per  head,  calves  thrown  in,  of  a  good  average, 
to  be  delivered  in  Houston,  said  delivery  to  be  made  forty  days  from  this 
date.  Said  cattle,  at  the  price  aforesaid,  are  hereby  sold  to  said  Corbett 
in  payment  for  said  lots,  as  far  as  they  will  go,  at  the  price  of  $250  each. 
The  said  Sayers  not  being  bound  to  take  any  more  lots  than  he  cares  to 
deliver  cattle  at  the  price  aforesaid.  Said  Corbett  to  deliver  a  deed  to 
said  property  free  of  any  liens  to  whomsoever  the  said  Sayers  may  de- 
signate. Said  Corbett  agreeing  to  deliver  deeds  to  as  many  of  said  lots 
at  the  above  ratio  as  cattle  delivered  may  amount  to  at  the  time  of  de- 
livering said  cattle.  Said  cattle  to  be  of  good  average  and  healthy  stock ; 
and  the  said  Sayers  does  hereby  bargain  and  sell  and  convey  to  said  Cor- 
bett the  said  4 — i  brand,  to  be  used  by  the  said  Corbett  should  he  so 
desire. 

"Said  lots  are  to  be  selected  consecutively,  beginning  at  the  corner 
of  Crawford  and  Elgin  streets. 

"Witness  our  hands  the  date  last  above  written.  W.  C.  Corbett,  E.  P. 
Sayers." 

After  setting  out  the  terms  of  the  contract  the  petition  alleges  that 
plaintiff  delivered  to  the  defendant  the  133  head  of  stock  described  in 
said  contract  on  the  10th  day  of  October,  1899,  and  the  defendant  re- 
ceived the  same  at  the  stock  yards,  in  the  city  of  Houston ;  that  defend- 
ant has  failed,  neglected,  and  refused  to  execute  and  deliver  to  plaintiff 
a  deed  to  a  sufficient  number  of  the  lots  described  in  said  contract,  free 
of  all  liens,  at  the  agreed  price  of  said  lots  to  pay  for  said  133  head 
of  cattle  at  the  agreed  price  of  $13.50  per  head,  and  has  failed  and  re- 
fused to  execute  and  deliver  to  plaintiff  a  deed  to  any  of  said  lots  or 
in  any  manner  to  pay  plaintiff  for  said  stock;  that  said  133  head  of 
ttock  so  delivered  by  plaintiff  to  the  defendant  were  reasonably  worth  on 
the  market  at  Houston,  Texas,  the  sum  of  $13.50  per  head,  and  were  in 
the  aggregate  of  the  market  value  of  $1795.50.  The  prayer  is  for 
judgment  for  the  sum  of  $1795.50  with  interest  thereon  at  6  per  cent 
per  annum  from  October  10,  1899,  and  for  general  relief.  The  defend- 
ant answered  by  general  demurrer  and  general  denial.     The  evidence 
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shows  that  the  cattle  in  the  stock  yards  mentioned  and  described  in  the 
contract  before  set  out  were  taken  from  the  stock  yards  by  the  appellant 
on  the  10th  day  of  October,  1899.  The  appellant  testifies  that  appellee 
gave  him  an  order  on  the  stock  yards  for  the  stock  at  the  time  the  con- 
tract was  executed,  and  that  he  went  to  the  yards  for  the  cattle  on  the 
same  day  and  when  he  reached  there  he  found  eight  head  dead.  The 
trade  was  in  fact  made  on  the  9th  of  October,  and  appellant  and  appellee 
on  the  evening  of  the  9th  examined  and  counted  the  cattle  and  appellant 
agreed  to  accept  them  in  the  stock  yards.  The  contract  was  drawn  up 
on  the  evening  of  the  9th,  but  was  not  executed  in  duplicate  until  the 
next  morning.  Appellee  testified  that  appellant  told  him  several  weeks 
after  the  stock  were  delivered  to  him  that  when  he  went  to  the  stock 
yards  to  get  the  cattle  he  found  three  of  them  dead.  Appellant  denied 
this,  but  upon  cross-examination  he  testified  that  six  of  the  cattle  gave 
out  on  the  way  from  the  stock  yards  to  his  pasture  and  he  gave  them 
away,  twenty-five  head  died  after  they  reached  the  pasture,  and  he  after- 
wards sold  110  head.  The  stock  were  poor  and  in  bad  condition  gener- 
ally. Appellee  testifies  that  they  were  worth  in  the  Houston  market  on 
the  day  of  said  sale  the  average  price  of  $13.50  per  head ;  that  he  had 
a  general  knowledge  of  the  market  value  of  stock,  had  bought  and 
sold  cattle  at  La  Porte  and  other  places,  but  had  never  sold  any  at 
Houston  before  this  time,  but  that  he  knew  the  market  value  of  other 
ptock  in  Houston  at  this  time  from  conversations  he  had  had  with  five  or 
six  cattle  buyers  to  whom  he  had  tried  to  sell  the  stock  before  he  sold 
them  to  the  appellant. 

Settegast,  a  witness  for  appellant,  testified  that  the  market  value  of 
this  stock  in  the  city  of  Houston  at  the  time  they  were  sold  to  appellant 
was  $6  per  head,  and  the  appellant  testified  that  such  value  was  not  more 
than  $10  per  head.  On  the  same  day  the  contract  was  executed  and  the 
stock  delivered  to  appellant  he  delivered  to  plaintiff  a  deed  to  seven  of 
the  lots  described  in  the  contract.  This  deed  recites  a  consideration  of 
$1750,  and  was  signed  by  appellant.  Accompanying  this  deed  was  an 
abstract  of  the  title  to  the  lots.  The  deed  and  abstract  were  turned  over 
to  T.  W.  Archer,  appellee's  attorney,  for  examination,  and  were  intro- 
duced in  evidence  by  the  plaintiff.  The  abstract  shows  that  the  lots 
were  incumbered  with  a  mortgage  to  secure  an  indebtedness  of  $1600. 
This  lien  had  not  been  released  at  the  time  of  the  trial.  After  appellee 
was  informed  of  the  existence  of  this  lien  he  declined  to  deliver  any  more 
cattle  under  his  contract  with  appellant  unless  said  lien  was  released 
and  the  deed  signed  by  appellant  properly  acknowledged,  and  so  notified 
the  latter.  Appellant  refused  to  secure  a  release  of  the  lien  or  to  ac- 
knowledge the  deed.  His  only  reason  for  not  complying  with  this 
requirement  of  his  contract  is  that,  as  he  explained  to  appellee,  he  wanted 
to  purchase  a  sufficient  number  of  cattle  to  stock  a  ranch  he  then  owned, 
and  he  did  not  care  to  accept  under  the  contract  only  the  cattle  deliv- 
ered to  him  by  appellee.  Archer  testified  that  he,  as  attorney  for  the 
appellee,  had  tried  to  induce  the  appellant  to  have  the  lots  released  and 
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acknowledge  the  deed  to  the  appellee,  and  appellant  had  refused  to  do 
either  unless  appellee  delivered  all  of  the  cattle  mentioned  in  the  contract, 
and  declared  to  witness  that  unless  the  other  cattle  mentioned  in  the 
contract  were  delivered  he  would  beat  the  appellee  out  of  the  whole 
thing  and  the  latter  would  not  get  a  cent  for  the  133  head  which  had 
been  delivered. 

Upon  these  facts  the  court  below  instructed  the  jury  to  return  a  ver- 
dict for  the  plaintiff  against  the  defendant  for  the  market  value  of  the 
cattle  delivered  to  the  defendant  at  the  time  and  place  of  the  delivery, 
with  interest  at  the  rate  of  6  per  cent  per  annum  from  the  date  of 
delivery.  Under  this  instruction  the  jury  returned  a  verdict  for  plain- 
tiff for  133  head  of  cattle  at  $13.50  per  head  with  interest  at  6  per  cent 
from  October  10,  1899,  and  judgment  was  rendered  thereon  in  plaintiff's 
favor  for  $1936.20  with  interest  thereon  from  the  date  of  the  judgment 
at  the  rate  of  6  per  cent  per  annum. 

By  proper  assignments  of  error  the  appellant  assails  the  judgment  of 
the  court  below  upon  the  following  grounds :  1.  Because  the  measure 
of  damage  for  the  breach  of  the  contract  sued  on  was  the  market  value  of 
the  lots  and  not  the  market  value  of  the  cattle.  2.  Because  it  being 
shown  that  appellant  had  agreed  to  pay  for  the  cattle  in  land,  appellee 
could  only  recover  the  market  value  of  the  land  "unless  it  was  shown 
that  the  appellant  breached  the  contract  without  any  legal  reason  for 
so  doing,  and  as  there  was  a  conflict  of  evidence  upon  this  issue  a  per- 
emptory instruction  to  find  for  plaintiff  the  market  value  of  the  cattle 
was  error."  3.  Because  the  court  erred  in  refusing  to  instruct  the 
jury  to  return  a  verdict  for  the  defendant  on  the  ground  that  plaintiff 
had  failed  to  return  the  deed  to  the  lots  delivered  to  him  by  the  de- 
fendant. 4.  Because  the  court  refused  to  instruct  the  jury  that  the 
defendant  was  not  required  under  the  contract  sued  on  to  procure  a 
release  of  the  lien  upon  the  lots  "until  all  the  cattle  that  plaintiff  was 
required  under  the  terms  of  the  contract  to  deliver  were  delivered/' 
5.  Because  the  court  refused  to  instruct  the  jury  that  they  should  not 
consider  the  price  stated  in  the  contract  in  determining  the  market  value 
of  the  cattle.  6.  Because  the  verdict  of  the  jury  fixing  the  value  of  the 
cattle  sued  for  at  $13  per  head  is  without  evidence  to  support  it. 

We  think  none  of  these  objections  to  the  judgment  of  the  court  below 
should  be  sustained.  The  contract  sued  on  is  a  contract  for  the  sale 
and  purchase  of  cattle  at  an  agreed  price  to  be  paid  for  in  land.  It 
being  within  appellant's  power  to  release  the  lien  on  the  lots  and  convey 
the  same  to  appellee  in  accordance  with  the  terms  of  his  contract,  upon 
his  failure  so  to  do  appellee  could  recover  upon  said  contract  the  agreed 
price  of  the  cattle  which  had  been  delivered  to  the  appellant.  It  may 
be  that  appellee  had  a  choice  of  several  remedies,  and  he  doubtless 
could  under  the  facts  of  this  case  recover  the  value  of  the  lots,  but  he  was 
not  confined  to  that  measure  of  damage.  We  think  the  case  presented 
by  the  pleadings  and  evidence  is  analogous  to  that  of  a  note  payable  in 
property.  If  the  maker  of  such  a  note  fails  to  deliver  the  specific  property 
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on  or  before  the  maturity  of  the  note  it  becomes  a  money  demand. 
Baker  v.  Todd,  6  Texas,  273 ;  Short  v.  Abernathy,  42  Texas,  94;  Bummel 
,v.  City  of  Houston,  68  Texas,  10. 

The  appellant  agreed  to  purchase  from  appellee  133  head  of  cattle  at 
$13.50  per  head,  with  the  understanding  that  he  could  pay  the  purchase 
money  for  the  cattle  in  land  at  an  agreed  price.  The  cattle  were  deliv- 
ered to  appellant  in  accordance  with  the  terms  of  the  contract  and  were 
received  by  him.  Upon  such  delivery  the  appellee  was  entitled  to  the 
agreed  consideration  of  $13.50  per  head,  which  appellant  under  the 
contract  could  satisfy  in  land.  He  having  willfully  refused  to  convey 
the  land  according  to  the  terms  of  the  contract,  the  agreed  consideration 
for  the  cattle  became  a  money  demand  in  favor  of  appellee.  The  peti- 
tion in  this  case  alleges  the  contract  and  seeks  to  recover  the  contract 
price  of  the  cattle.  It  also  alleges  that  the  contract  price  of  the  cattle 
was  their  market  value,  and  the  court  below  submitted  the  case  to  the 
jury  on  the  theory  that  plaintiff  was  only  entitled  to  recover  the  market 
value  of  the  cattle.  The  verdict  of  the  jury  being  for  a  less  amount  than 
the  contract  price,  the  error  of  the  court  in  submitting  the  market  value 
of  the  cattle  as  the  measure  of  damages  is  one  of  which  appellant  can 
not  complain.  Under  the  pleadings  and  the  undisputed  evidence  in  the 
case  appellee  was  entitled  to  recover  the  agreed  price  of  the  cattle,  and 
the  verdict  being  for  a  less  sum,  it  is  manifest  that  appellant  was  not 
injured  by  the  court's  charge  on  the  measure  of  damages,  nor  by  the 
improper  admission  of  testimony  as  to  the  market  value  of  the  cattle. 

The  court  below  did  not  err  in  refusing  to  instruct  the  jury  to  find 
for  the  defendant  on  the  ground  that  the  plaintiff  had  not  returned  the 
deed  delivered  him  by  appellant.  The  pleadings  and  evidence  show  con- 
clusively that  appellee  is  asserting  no  title  under  the  deed,  that  same 
was  never  accepted  by  him  as  a  conveyance  of  the  land,  was  unacknowl- 
edged, and  was  delivered  to  his  attorney  only  for  the  purpose  of  having 
the  title  to  the  property  examined.  If  appellant  desired  to  have  the 
deed  delivered  to  him  or  canceled,  he  should  have  asked  such  relief  in 
his  pleadings. 

We  think  it  unnecessary  to  consider  the  remaining  objections  to  the 
judgment  in  detail,  because  under  the  views  before  expressed  as  to  ap- 
pellee's rights  under  the  contract,  it  is  clear  that  none  of  the  requested 
charges  should  have  been  given.  There  is  no  complaint  that  the  verdict 
of  the  jury  is  unsupported  by  the  evidence  except  upon  the  issue  of  the 
market  value  of  the  cattle,  and  as  before  stated  this  was  not  under  the 
pleadings  and  evidence  a  material  issue  in  the  case,  and  judgment 
should  have  been  rendered  for  the  plaintiff  for  not  less  than  the  amount 
found  by  the  jury,  regardless  of  whether  said  amount  was  shown  by  the 
evidence  to  be  the  market  value  of  the  cattle.  We  think  the  evidence 
shows  that  appellant  has  deliberately  disregarded  the  obligations  of  his 
contract,  and  that  the  appellee  is  clearly  entitled  to  recover  at  least  the 
amount  awarded  him  by  the  jury. 
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No  error  being  shown  by  the  record  of  which  appellant  can  complain, 
the  judgment  of  the  court  below  will  be  affirmed  and  it  is  so  ordered. 

Affirmed. 
Writ  of  error  refused. 


B.  F.  Stafford  v.  R.  E.  Stafford. 

Decided  May  14,  1002. 

1.— Mortgage— Absolute  Deed— Parol  Evidence. 

A  deed  absolute  on  its  face  may  be  shown  by  parol  evidence  to  be  in  fact 
a  mortgage. 

S.— Same— Constructive  Trust 

Where  B.'s  interest  in  land  was  to  be  sold  on  execution,  and  it  was  agreed 
that  R.  should  purchase  the  land  at  such  sale,  and  take  title  as  security  for  the 
payment  to  him  by  B.  of  the  amount  of  the  debt,  such  agreement  being  unknown, 
except  to  the  parties,  and  R.  thereafter  died,  and  B.  sued  his  devisee  to  recover 
the  land,  tendering  the  amount  of  the  debt,  the  transactions  did  not  create  a 
constructive  trust,  although  the  sheriff's  purpose  was  to  pass  the  legal  title, 
and  he  was  no  party  to  such  private  agreement. 

8.— Same— Limitations, 

Where  there  is  a  deed  of  land  absolute  in  form,  but  in  fact  a  mortgage,  noth- 
ing short  of  adverse  possession  of  the  land  on  the  part  of  the  mortgagee  satisfy- 
ing the  requirements  of  the  statute  of  limitations  barring  an  action  for  land  will 
vest  the  title  in  the  mortgagee  by  limitations. 

Appeal  from  Colorado.    Tried  below  before  Hon.  M.  Kennon. 

W .  L.  Adkins,  for  appellant. 

Denman,  Franklin  &  McQown  and  M .  H.  Townsend,  for  appellee. 

GILL,  Associate  Justice. — This  suit  was  brought  by  B.  P.  Stafford 
for  the  recovery  of  an  undivided  interest  in  certain  lands  and  for  parti- 
tion, on  allegations  which  for  the  purposes  of  this  opinion  may  be  stated 
in  substance  as  follows: 

He  averred  that  on  and  prior  to  the  3d  day  of  December,  1889,  he  and 
R.  E.  Stafford,  the  husband  of  appellee,  were  the  joint  and  equal  owners 
of  certain  lands  described  in  the  petition.  That  one  Carlton,  having 
a  judgment  against  appellant  for  $968.03,  had  his  (appellant's)  interest 
in  the  lands  seized  under  execution  and  advertised  to  be  sold  by  the 
sheriff  on  the  3d  day  of  December,  1899.  That  prior  to  the  sale  he 
had  arranged  with  R.  E.  Stafford  to  lend  him  the  money  to  pay  off  the 
judgment  and  prevent  the  sale,  taking  a  mortgage  on  the  land  as  secur- 
ity, but  the  latter  failed  to  draw  up  the  papers,  so  on  the  day  of  sale  it 
was  agreed  that  R.  E.  Stafford  should  attend  the  sale,  buy  in  the  land 
for  appellant,  paying  for  it  with  the  money  agreed  to  be  loaned,  taking 
the  deed  from  the  sheriff  in  his  (R.  E.  Stafford's)  own  name,  but  simply 
for  the  purpose  of  a  mortgage  to  secure  the  loan.    That  in  accordance 
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with  this  agreement  R.  B.  Stafford  attended  the  sale,  bid  in  the  property, 
taking  the  deed  to  himself,  and  reported  to  appellant  that  he  had  bid  in 
the  property  for  $1000,  which  would  slightly  exceed  the  judgment,  and 
that  appellant  should  get  the  overplus  from  the  sheriff  so  that  the  debt 
would  be  an  even  $1000,  which  could  be  repaid  when  they  had  a  settle- 
ment of  their  mutual  accounts  growing  out  of  a  course  of  dealing  be- 
tween them.  That  on  the  7th  of  July,  1890.  and  before  such  settle- 
ment was  had,  R.  E.  Stafford  died,  leaving  appellee  his  sole  devisee. 
That  suit  by  appellant  became  necessary  to  compel  a  settlement  of  the 
mutual  accounts  between  him  and  his  deceased  brother,  which  suit  was 
filed  on  the  3d  day  of  March,  1894,  against  his  widow,  the  appellee,  and 
settlement  was  finally  had  by  compromise  in  1899.  This  suit  had  no 
reference  to  appellant's  claim  to  the  land.  That  during  his  life  R.  E. 
Stafford  set  up  no  claim  to  the  land,  but  at  all  times  admitted  appel- 
lant's title,  and  that  appellee  never  set  up  any  claim  to  the  land  until 
about  three  years  before  the  filing  of  this  suit.  It  was  further  alleged 
by  appellant  that  the  land  in  question  had  been  purchased  by  him  and 
his  brother  from  the  State,  and  that  certain  payments  of  purchase 
money  had  been  made  by  his  deceased  brother  and  by  the  appellee  after 
his  death,  on  the  joint  account  of  himself  and  them,  and  he  tenders 
all  he  may  owe  of  such  payments,  as  well  as  the  amount  of  the  loan 
and  interest,  and  prays  for  judgment  for  his  interest  in  the  land  and 
for  partition. 

By  supplemental  petition  he  alleged  that  appellee  had  sold  a  part  of 
the  lands  at  great  profit,  and  he  prayed  to  be  permitted  to  share  therein, 
and  that  his  share  be  offset,  so  far  as  it  would  go,  against  what  he  might 
be  found  to  owe  for  purchase  money  paid  on  his  account.  There  was 
no  allegation  that  appellee  had  knowledge,  at  the  time  of  her  husband's 
death  or  afterwards,  that  the  sheriff's  deed  was  by  parol  agreement  to 
operate  as  a  mortgage  for  the  security  of  the  loan,  or  that  the  deed  was 
otherwise  than  an  absolute  conveyance. 

To  these  pleadings  appellee  specially  excepted  on  the  ground  that 
they  showed  on  their  face  that  appellant's  right  to  have  the  absolute 
deed  of  the  sheriff  declared  a  mortgage  was  barred  by  the  statute  of 
limitation  of  four  years. 

The  trial  court  sustained  the  exception,  and  B.  P.  Stafford,  refusing 
to  amend,  has  appealed. 

Appellant  contends  that  the  sheriff's  deed  was  in  fact  a  mortgage  by 
force  of  the  parol  agreement  between  himself  and  his  deceased  brother. 
That  the  title  did  not  pass  thereby,  but  remained  in  appellant,  and  that 
therefore  the  statute  of  limitation  of  four  years,  nor  for  any  other  term, 
applies,  there  being  no  possession. 

Appellee  contends  that  the  transaction  with  the  sheriff  in  pursuance 
of  the  parol  agreement  constituted  either  an  express  or  resulting  trust 
in  R.  E.  Stafford  in  favor  of  appellant.  That  the  legal  title  by  force 
of  the  sheriff's  deed  passed  to  deceased,  and  that  upon  his  death  appellee, 
being  his  sole  legatee  without  notice  of  the  trust,  became  a  constructive 
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trustee,  which  presupposes  an  adverse  claim,  and  the  action  to  establish 
and  enforce  the  trust  must  therefore  have  been  brought  within  four 
years  from  the  death  of  B.  E.  Stafford. 

With  this  statement  of  the  opposing  contentions  it  will  be  unneces- 
sary to  notice  the  assignments  of  error  in  detail. 

That  a  deed  absolute  on  its  face,  with  contemporaneous  parol  agree- 
ment that  it  shall  operate  only  as  security  for  the  debt  of  the  maker, 
is  a  mortgage,  is  a  proposition  too  well  settled  to  require  citation  of 
authorities  in  its  support.  The  right  to  establish  this  contemporaneous 
agreement  by  parol  is  a  doctrine  established  by  courts  of  equity,  the  law 
courts  formerly  refusing  to  assume  the  power  to  hear  such  proof.  Jones 
on  Mort.,  sec.  282. 

Various  reasons  were  given  in  the  earlier  decisions  for  permitting  the 
terms  of  a  written  instrument  thus  to  be  varied  by  parol,  notwithstand- 
ing the  statute  of  frauds,  most  of  the  courts  resting  their  action  upon 
the  ground  that  equity  should  always  interfere  to  prevent  a  fraud,  and 
the  effort  of  the  grantee  to  use  the  deed  as  an  absolute  conveyance,  in 
the  face  of  the  actual  agreement  to  the  contrary,  was  an  effort  to  perpe- 
trate a  fraud  on  the  grantor  which  courts  of  equity  would  prevent  by 
hearing  proof  of  the  real  nature  of  the  transaction.  The  statute  of 
frauds  was  supposed  at  first  to  stand  in  the  way,  but  the  courts  after 
much  hesitation  established  the  present  rule.    Jones  on  Mort.,  sec.  322. 

The  reasons  given,  however,  were  not  consistent  and  logical  reasons, 
but  may  rather  be  termed  excuses  for  interfering  to  prevent  the  harsh 
and  unjust  operation  of  an  otherwise  wise  and  beneficent  law.  Courts 
of  equity,  recognizing  the  proneness  of  persons  in  financial  difficulties 
to  submit  to  hard  bargains  to  procure  money  and  the  proneness  of  credits 
ors  to  make  hard  terms,  sought  to  discover  a  means  of  relief.  This  per- 
haps accounts  for  the  difficulty  the  courts  met  with  in  agreeing  upon 
some  common  ground  for  the  exercise  of  the  power.  If  the  deed  was 
absolute  and  the  agreement  that  it  should  operate  as  a  mortgage  rested 
in  parol,  there  was  no  fraud  nor  any  mistake  in  its  procurement  or 
execution,  for  it  was  the  deliberate  act  of  the  parties.  The  effort  of 
the  grantee  in  such  a  deed  to  claim  according  to  the  letter  of  its  terms 
is  but  an  effort  to  exercise  a  right  which  is  accorded  him  in  other  forms 
of  contracts,  because  ordinarily  where  parties  reduce  their  contracts  to 
writing  they  will  not  be  heard  to  say  they  failed  to  embody  their  entire 
agreement  in  the  writing,  unless  on  allegations  of  fraud  or  mistake,  but 
are  conclusively  presumed  to  have  embodied  the  entire  contract  in  the 
written  instrument. 

It  is  now  said  that  a  deed  absolute,  with  parol  agreement  that  it  shall 
be  a  mortgage,  is  in  fact  a  mortgage,  and  will  be  so  treated.  That  the 
courts  will  hear  parol  proof  of  the  real  nature  of  the  transaction  and  the 
true  intent  of  the  parties,  proceeding  upon  the  theory  that  the  de- 
feasance was  omitted  through  mutual  confidence  (Jones  on  Mortgages, 
section  285),  and  regarding  this  as  a  sufficient  excuse  for  them  to 
interfere. 
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Such  a  transaction  is  a  mortgage  from  its  inception.  The  courts  upon 
hearing  such  proof  do  not  change  the  nature  of  the  contract,  nor  make 
a  new  contract  for  the  parties,  but  merely  ascertain  what  the  contract  in 
fact  is  and  was,  and  adjust  the  rights  of  the  parties  with  reference  to 
its  nature  as  thus  ascertained.  20  Enc.  of  Law,  2  ed.,  p.  937.  Stampera 
v.  Johnson,  3  Texas,  1;  Buffin  v.  Wood,  30  Texas,  343;  Gibbs  v.  Perry, 
43  Texas,  560. 

It  follows,  therefore,  that  the  mortgagor  does  not  ask  the  court  to 
declare  the  deed  a  mortgage,  but  avers  that  it  is  already  one  and  has 
ever  been  so,  and  on  proof  of  these  allegations  he  has  established  hie 
case.  It  seems  to  us  to  be  immaterial  that  the  evidence  by  which  this 
is  sought  to  be  done  can  be  heard  only  on  the  equity  side  of  the  court 
If  it  is  a  mortgage,  it  was  always  a  mortgage.  The  rights  of  the  parties 
were  fixed  at  the  date  of  the  transaction.  That  the  defeasance  reste 
in  parol  renders  it  none  the  less  a  defeasance,  and  since  the  parties  did 
not  intend  the  title  to  pass  and  this  intention  will  be  respected,  the  title 
does  not  pass.  In  such  a  transaction  the  paramount  title  remains  in  the 
mortgagor  as  effectively  as  if  the  deed  had  contained  a  written  clause 
of  defeasance.  In  this  State  the  mortgagor,  notwithstanding  the  terms 
of  the  conveyance,  remains  the  real  owner  of  the  fee,  the  mortgage 
being  treated  as  a  mere  incident  of  the  debt;  hence  the  foundatidn  of 
many  rights  of  the  mortgagee  at  common  law  does  not  exist  in  Texas. 
Willis  v.  Moore,  59  Texas,  628 ;  Duty  v.  Graham,  12  Texas,  428. 

The  grantee  secures  the  right  of  a  mortgagee,  and  the  title  can  be 
divested  by  the  mortgagee  only  by  foreclosure  and  sale  for  the  payment 
of  the  debt.  Payment  of  the  debt  discharges  the  mortgage,  and  no  re- 
conveyance is  necessary,  but  as  the  deed  evidences  prima  facie  a  title  in 
the  mortgagee,  if  the  latter  should  refuse  to  execute  a  release  upon  dis- 
charge of  the  debt,  the  mortgagor  would  have  his  action  to  declare  the 
real  nature  of  the  instrument  and  remove  or  cancel  it  as  a  cloud  upon 
his  title.  Such  an  action  would  be  barred  within  four  years  from  the 
time  when  the  cause  of  action  arose,  but  the  existence  of  the  instrument 
after  the  bar  would  not  extinguish  the  paramount  title  of  the  mortgagor. 

Nothing  short  of  adverse  possession  on  the  part  of  the  mortgagee 
satisfying  the  requirements  of  the  appropriate  statute  of  limitation 
barring  actions  for  land  would  vest  title  in  the  mortgagee  by  limitation. 

If  the  mortgagee  should  sell  to  a  bona  fide  purchaser  for  value  on 
the  faith  of  the  absolute  deed,  the  latter  would  get  title  by  estoppel,  and 
not  because  the  mortgagee  had  the  legal  title  and  the  right  to  convey. 

It  is  true  such  a  transaction  has  been  frequently  called  a  trust  or 
equitable  mortgage,  and  the  action  of  the  courts  inquiring  into  the 
facts  and  enforcing  the  parol  agreement  has  been  termed  ingrafting  a 
parol  trust  upon  a  written  instrument,  but  when  the  inquiry  is  made 
and  the  instrument  found  to  be  a  mortgage,  the  rights  of  the  parties 
must  be  measured  by  the  rules  of  law  governing  such  instruments.  In 
Crane  v.  Buchanan,  29  Indiana,  570,  and  Church  v.  Cole,  36  Indiana, 
34,  such  deeds  are  held  to  be  mortgages  and  not  trusts. 


1902.1  Stafford  v.  Stafford.  77 

It  is  thus  seen  that  a  deed  absolute  on  its  face,  but  given  as  a  security 
for  a  debt,  is  a  mortgage  with  all  the  usual  incidents  of  a  mortgage, 
pcept  such  as  grow  out  of  the  dealings  of  third  parties  without  knowl- 
edge of  the  facte,  and  the  right  of  a  court  of  equity  to  impose  equitable 
conditions  in  consideration  of  the  hearing  of  parol  proof.  Jones  on 
Mori,  sec.  283;  Hannay  v.  Thomson,  14  Texas,  142;  Mann  v.  Falcon, 
25  Texas,  275. 

It  follows,  therefore,  that  if  ttie  facts  set  up  in  the  pleadings  of 
appellant  amount  to  a  mortgage  of  the  nature  above  discussed,  th$t  is 
to  say,  if  the  parties  who  could  have  made  the  transaction  a  mortgage 
by  a  deed  direct  from  H.  E.  Stafford  to  deceased  with  the  accompanying 
parol  agreement,  could  through  the  sheriff  acting  as  their  unconscious 
agent  convert  the  sheriff's  deed  into  a  mortgage,  then  the  defense  of  the 
four  years  statute  of  limitation  is  ineffectual. 

The  sheriff  conducting  a  sale  under  execution  is  not  the  agent  of  the 
judgment  creditor,  but  in  a  certain  sense  the  agent  of  the  judgment 
debtor,  constituted  such  by  law,  without  the  consent  of  the  latter,  to 
convey  such  title  as  the  judgment  debtor  has  in  the  property  sold.  His 
authority  as  such  grows  out  of  the  judgment,  execution,  and  levy  just 
as  the  trustee  in  a  deed  of  trust  or  the  mortgagee  in  a  mortgage  with 
power  of  sale  is  an  agent  or  attorney  in  fact  for  the  owner  of  the 
property  for  the  purpose  of  conveying  title  to  the  purchaser  at  a  sale  for 
the  payment  of  the  debt  thereby  secured,  deriving  his  authority  from  the 
instrument  under  which  he  acts.  The  deed  in  each  case  connects  the 
title  of  the  purchaser  with  that  of  the  debtor,  and  the  judgment  and 
execution  in  the  one  case  and  the  mortgage  or  deed  of  trust  in  the 
other  is  the  source  and  evidence  of  such  authority.  Ordinarily  what 
one  can  do  by  himself  he  can  do  through  another,  and  in  the  foreclosure 
of  an  ordinary  mortgage  the  law  requires  the  sheriff  to  do  for  the  mort- 
gagor what  he  himself  should  have  done. 

In  the  case  before  us  the  loan  was  actually  arranged.  The  things  to 
be  done  and  the  manner  of  doing  them  were  agreed  upon.  At  the  last 
moment,  and  when  it  was  too  late  to  arrange  otherwise,  B.  F.  Stafford, 
the  debtor,  actually  assented  to  the  sheriff's  sale  and  sought  to  modify 
its  effect  by  the  parol  agreement.  The  sheriff  had  no  concern  in  the 
matter  save  to  secure  the  satisfaction  of  his  execution.  Had  both  parties 
been  present  at  the  sale  and  notified  him  of  their  purposes  and  agree- 
ment, he  could  not  on  any  sound  legal  principle  have  forbidden  the 
arrangement. 

Appellant's  counsel  contend  that  such  a  transaction  as  the  one  alleged 
is  not  a  mortgage  but  a  constructive  or  resulting  trust,  enforcible  alone 
in  equity,  because  the  sheriff's  purpose  was  to  pass  the  legal  title  and 
he  was  no  party  to  the  private  arrangement  between  the  parties  and  had 
no  knowledge  of  its  existence.  If  this  is  sound,  then  if  he  had  such 
knowledge  and  did  assent,  the  transaction  would  become  a  mortgage. 
But  what  is  the  difference  in  either  its  practical  or  legal  effect?    Sup- 
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pose  one  acting  under  a  power  of  attorney  for  the  conveyance  of  lands 
iB  authorized  by  his  principal  to  make  an  absolute  deed  to  a  tract  of 
land,  and  suppose  the  grantee  in  such  deed  in  fact  accepted  it  unde^ 
an  agreement  with  the  principal  that  it  should  operate  only  as  security 
for  a  debt,  could  the  facts  that  the  principal  saw  fit  to  withhold  from 
his  attorney  in  fact  knowledge  of  the  parol  agreement  have  any  possible 
effect  on  the  nature  of  the  transaction  ?  It  seems  to  us  the  practical  and 
legal  effect  is  the  same,  both  in  the  case  supposed  and  the  case  at  bar. 
We  can  perceive  no  reason  for  requiring  the  principal  to  disclose  his 
private  purpose  to  his  agent.  The  exact  point  has  been  decided  in  favor 
of  the  doctrine  here  announced.  Sweetzer's  Appeal,  71  Pa.  Si,  264; 
Danzeizer's  Appeal,  73  Pa.  St.,  65 ;  Jones  on  Mort.,  sec.  334. 

On  a  like  state  of  facts  it  has  been  held  in  Texas  that  the  relation  of 
mortgagor  and  mortgagee  is  established,  and  that  the  mortgagor's  in- 
terest is  thereafter  subject  to  execution.  Howard  v.  Hirshfield,  59 
S.  W.  Rep.,  55. 

In  the  case  cited  the  words  mortgage  and  trust  are  loosely  used,  the 
court  not  being  called  on  to  make  the  distinction,  and  this  is  true  of 
many  cases  in  which,  by  reason  of  the  fact  that  the  question  was  dis- 
cussed only  incidentally,  the  courts  did  not  undertake  to  distinguish  the 
terms. 

Appellee  cites  the  case  of  Satterwhite  v.  Loomis,  81  Texas,  64,  in 
support  of  his  contention  that  the  transaction  constitutes  a  trust.  In 
that  case  Loomis  &  McLachlin  had  been  acting  as  agents  for  Satter- 
white in  the  sale  of  lands.  Having  occasion  to  leave  the  State  tem- 
porarily, Satterwhite  withdrew  his  lands  from  sale.  In  his  absence 
some  of  his  lands  were  levied  on  and  sold,  and  his  former  agents,  volun- 
tarily acting  for  his  protection,  bought  the  lands  in  for  his  benefit, 
using  their  own  funds  for  the  purpose  and  taking  a  deed  to  themselves. 
Thereafter  they  sold  the  lands,  and  were  sued  by  Satterwhite  for  their 
value.  It  was  decided  that  the  agents  held  the  land  in  trust  for  their 
former  principal,  and  he  was  permitted  to  recover  their  value  upon 
reimbursing  the  agents  for  their  outlay.  But  in  that  case  there  was  no 
agreement,  no  debt,  no  relation  of  debtor  and  creditor.  The  agents 
intended  to  take  title  to  themselves  and  actually  did  so.  The  trans- 
action could  not  have  been  a  mortgage,  for  there  was  no  agreement  that 
it  should  be  such,  and  all  the  elements  of  a  mortgage  were  lacking.  The 
decision  amounts  to  no  more  than  a  declaration  that  even  a  voluntary 
agent  will  be  held  to  good  faith  with  his  principal. 

In  McCampbell  v.  Durst,  15  Texas  Civil  Appeals,  522,  the  deed 
assailed  was  made  by  the  administrator  in  fraud  of  the  heirs,  and  under 
such  circumstances  that  by  a  timely  action  on  their  part  it  could  have 
been  annulled.  The  administrator  had  the  authority  to  make  the  sale 
and  deed,  and  the  title  thereby  actually  passed  to  the  grantee.  It  was 
held  that  the  suit  to  annul  the  deed  for  fraud  was  barred  in  four  years. 
By  reason  of  the  fraud  a  constructive  trust  arose  in  favor  of  the  de- 


1902.']  Stafford  v.  Stafford.  79 

frauded  heirs,  and  their  right  to  enforce  it  was  of  course  subject  to  the 
bar  of  stale  demand,  or  our  statute  of  four  years. 

In  Hearst  v.  Kuykendall,  16  Texas,  327,  and  Miller  v.  Rusk,  17 
Texas,  170,  also  cited  by  appellee,  it  is  held  that  a  suit  for  specific  per- 
formance to  convey  land  is  a  personal  action,  and  need  not  be  brought 
in  the  county  where  the  land  is  situate. 

It  is  clear  that  none  of  the  authorities  relied  on  by  appellee  are  de- 
cisive of  the  question,  and  it  seems  to  us  they  are  entirely  consistent  with 
the  conclusion  we  have  reached. 

When  a  deed  is  assailed  for  fraud  equity  will  annul  it  because  it 
ought  not  to  be  permitted  to  stand.  But  the  right  to  annul  a  fraudu- 
lent deed  will  not  support  an  action  of  trespass  to  try  title.  The  right 
to  annul  the  deed  must  be  first  exercised  in  a  direct  attack  thereon.  The 
deed  may  be  annulled  and  the  possession  of  the  land  and  damages  re- 
covered in  the  same  suit,  if  it  be  against  a  party  to  the  fraud  or  one 
having  notice  of  it. 

But  let  us  suppose  a  case  where  a  fraudulent  grantee  conveys  to 
another  in  satisfaction  of  an  antecedent  debt,  or  without  consideration. 
The  deed  can  not  be  collaterally  attacked  in  a  suit  against  the  grantee. 
This  is  illustrative  of  the  class  of  cases  in  which  the  right  to  recover 
property  rests  upon  the  establishment  of  an  equity,  distinct  from  the 
right  to  the  property. 

In  the  case  at  bar  the  paramount  title  being  in  B.  F.  Stafford,  and 
the  right  to  possession  being  in  him,  it  is  clear  that  if  he  had  been 
illegally  ousted  by  another,  under  claim  of  title,  he  could  have  recovered 
upon  proof  of  the  facts,  and  a  plea  of  outstanding  title  in  R.  E.  Stafford 
could  have  been  met  and  defeated  by  proof  that  the  deed  evidencing 
that  title  was  in  fact  a  mortgage.  Hannay  v.  Thompson,  and  Mann  v. 
Falcon,  supra. 

Let  us  carry  the  illustration  a  step  further.  Suppose  R.  E.  Stafford, 
after  procuring  the  deed,  had  promptly  laid  claim  to  the  land  there- 
under, repudiating  the  parol  agreement;  and  suppose  B.  F.  Stafford 
had  possession  of  the  property;  it  is  plain  that  within  the  period  of 
limitation  contended  for  by  appellee  the  mortgagee  could  not  have  re- 
covered the  land  of  the  mortgagor  •except  by  foreclosure  and  sale,  for 
within  that  time  he  could  have  been  effectively  met  by  proof  of  the  facts. 
If  then  he  sued  for  possession  after  the  expiration  of  the  bar,  could  any 
court  consistently  hold  that  his  suit  would  not  be  defeated  by  proof  of 
the  facts?  In  such  case  the  mortgagee's  suit  would  not  be  allowed  to 
prevail,  but  the  mortgagor's  right  in  a  cross-action  to  have  the  deed 
annulled  as  a  cloud  upon  his  title  might  be  barred.  And  herein  lies 
the  distinction  which  is  happily  made  by  Justice  Williams  in  discussing 
the  questions  involved  in  McCampbell  v.  Durst,  supra. 

Inasmuch  as  the  only  ground  upon  which  the  demurrer  could  have 
been  sustained  is  set  forth  in  the  contention  of  appellee  set  out  above, 
and  as  we  are  of  opinion  it  is  untenable,  it  is  unnecessary  for  us  to 
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determine  whether  a  devisee,  such  as  appellee,  could  set  up  the  defense 
of  limitation,  if  it  were  otherwise  permissible. 

For  the  reasons  given,  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


Supreme  Council  Catholic  Knights  op  Amebica  v. 
0.  F.  Gambati  et  al. 

Decided  May  14,  1902. 

1.— Mutual   Benefit   Insurance— Wrongful  Expulsion   from   Order— Recovery  of 
Premiums — Limitations. 
Where  a  member  of  a  mutual  benefit  insurance  association  was  wrongfully 
expelled,  limitations  began  to  run  from  the  day  of  the  expulsion  against  his 
action  to  recover  premiums  paid  by  him. 

9. — Same— Value  of  Insurance  as  a  Credit. 

If  plaintiffs  expulsion  from  the  association  was  wrongful  then  it  would  not 
be  entitled,  as  against  his  claim  to  recover  the  premiums  he  had  paid,  to  a  credit 
for  the  value  of  the  insurance  during  the  time  it  was  in  force. 

3.— Same— Defense— Expulsion  Void. 

As  against  plaintiff's  claim,  after  his  wrongful  expulsion  from  the  association, 
to  recover  the  premiums  he  had  paid,  the  association  was  not  entitled  to  urge  as 
a  defense  that  the  expulsion  was  void  for  want  of  notice  and  trial,  as  required  by 
its  laws. 

4. — Same— Expulsion— Appeal  Necessary. 

Where  the  association  was  composed  of  a  supreme  council  and  local  lodges, 
and  plaintiff  was  expelled  by  a  local  lodge  without  trial  or  notice  as  required  by 
the  laws  of  the  order,  and  although  he  was  advised  of  the  illegality  of  the  action 
and  his  right  of  appeal,  he  made  no  appeal  to  the  supreme  council,  he  was  not 
entitled  to  maintain  an  action  to  recover  the  premiums  he  had  paid. 

5. — Same — Reinstatement. 

Plaintiff's  expulsion  not  having  been  ratified  by  the  supreme  council,  which 
was  invested  with  full  power  in  the  premises,  there  was  no  expulsion  in  fact, 
and  he  was  not  entitled  to  recover  for  premiums  he  had  paid,  but  had  the  right 
to  be  reinstated  in  good  standing  upon  the  payment  of  all  dues  and  premiums 
that  had  accrued. 

Appeal  from  Harris.    Tried  below  before  Hon.  Charles  E.  Ashe. 

W.  P.  &  A.  R.  Hamblen,  for  appellant. 

Otto  Pape  and  Coleman  &  Abbott,  for  appellees. 

GILL,  Associate  Justice. — This  suit  was  brought  by  0.  F.  Gambati 
and  wife  against  appellant  the  Supreme  Council  of  the  Catholic  Knights 
of  America,  a  fraternal  insurance  association,  to  recover  from  the  OTder 
the  premiums  which  Gambati  had  paid  in  on  a  life  insurance  certificate, 
with  interest  thereon.    There  was  also  a  prayer  for  exemplary  damages. 

The  case  was  heard  by  the  court  without  the  intervention  of  a  jury, 
and  judgment  was  rendered  in  favor  of  appellees  for  the  sum  of  the 
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premiums  paid  in  and  interest     Nothing  was  allowed  on  the  prayer  for 
exemplary  damages.     From  this  judgment  the  association  has  appealed. 

The  facts  out  of  which  the  suit  grew  are  as  follows :  The  association 
is  a  fraternal  organization  with  the  usual  insurance  feature.  It  is  com- 
posed of  a  supreme  council  and  subordinate  councils,  the  latter  getting 
their  authority  for  existence  from  the  supreme  council.  The  authority, 
powers,  and  rules  of  government  are  prescribed  by  the  constitution  and 
by-laws  of  the  order.  To  each  member  making  proper  and  satisfactory 
application  therefor  there  is  issued  a  certificate  for  life  insurance  wherein 
the  association  promises  to  pay  to  a  named  beneficiary  the  sum  of  $2000, 
upon  the  death  of  the  member  insured.  The  sum  to  be  paid  to  the  bene- 
ficiary might  be  less  than  $2000  if  the  membership  of  the  order  was  less 
than  that  number,  but  could  not  in  any  event  exceed  that  amount.  The 
fund  out  of  which  this  sum  is  to  be  paid  is  maintained  by  mortuary  as- 
sessments upon  the  members,  and  failure  to  pay  these  assessments  within 
stated  times  operates  as  a  forfeiture  of  the  insurance.  There  were  other 
sums  payable  as  dues  for  the  general  purposes  of  the  order.  In  1886 
Gambati  became  a  member  of  the  order  in  Albany,  Ga.,  paying  all  sums 
prescribed  by  its  rules  to  entitle  him  to  its  benefits,  and  there  was  issued 
to  him  a  benefit  certificate  for  $2000  payable  to  his  wife  upon  his  death. 
In  April,  1892,  appellee  removed  to  Houston  and  transferred  his  mem- 
bership to  a  subordinate  lodge  called  St.  Patrick's  Branch  No.  354, 
located  at  that  place.  He  maintained  his  membership  in  the  last  named 
lodge,  paying  all  lawful  dues  and  assessments,  when  about  March  4, 
1900,  he  was  informed  by  an  officer  of  the  local  lodge  that  he  had  been 
suspended  from  the  subordinate  branch  and  that  the  suspension  forfeited 
his  policy.  On  the  7th  of  March,  1900,  Gambati  wrote  to  the  supreme  sec- 
retary of  the  order,  complaining  of  the  action  of  the  local  branch,  and 
received  a  reply,  dated  March  10,  stating  that  the  local  branch  had  acted 
without  authority,  and  advised  him  that  his  complaint  had  been  for- 
warded to  the  supreme  council.  On  April  4,  1900,  the  supreme  secretary 
wrote  to  the  secretary  of  the  local  branch  regarding  the  matter,  calling 
attention  to  the  invalidity  of  the  action  of  the  local  branch  in  suspending 
Gambati.  This  suit  was  filed  on  April  7, 1900.  The  order  of  suspension 
was  rescinded  about  two  months  after  it  was  made  and  Gambati  was 
notified  of  the  fact.  The  supreme  council  never  marked  Gambati  sus- 
pended nor  considered  him  suspended.  They  voluntarily  considered  the 
case  at  their  first  meeting  after  suspension  and  advised  the  local  branch 
that  it  had  no  legal  effect;  that  Gambati  was  still  a  member,  and  directed 
them  to  proceed  to  collect  his  dues. 

The  reason  for  the  expulsion  was  that  Gambati  had  joined  the  Knights 
of  Pythias,  a  secret  order  under  the  ban  of  the  church.  Joining  a  secret 
order  under  the  ban  of  the  church  was  prescribed  in  the  constitution  as 
a  cause  for  expulsion  and  a  forfeiture  of  all  rights  and  benefits.  The 
Knights  of  Pythias  was  an  order  which  was  under  the  ban  and  Gambati 
had  joined  it.     Expulsion  for  this  cause  could  be  had  only  after  notice 

Vol.  29  Civil— 6. 


82  29  Texas  Civil  Appeals  Reports.        [1st  District, 

to  the  member  and  an  opportunity  given  him  to  withdraw  from  the  for- 
bidden order.  He  was  suspended  without  written  notice  or  formal  trial. 
The  constitution  of  the  order  provides  fully  and  intelligently  for  a  formal 
trial  under  the  rules  of  evidence,  upon  charges  in  writing,  a  copy  of 
which  must  be  served  upon  the  member.  Appeal  to  the  supreme  council 
k  also  provided  for.  The  order  of  expulsion  was  made  in  Gambati's 
absence  and  upon  the  verbal  report  of  a  member  who  had  been  appointed 
to  ascertain  the  facts. 

Appellant  defended  upon  the  grounds,  (1)  that  the  order  of  expulsion 
was  void  and  Gambati  was  still  a  member  in  good  standing;  (2-)  because 
he  had  failed  to  appeal  and  seek  redress  in  the  tribunals  of  the  order; 

(3)  because  the  rescission  of  the  order  of  expulsion  was  a  bar  to  the  suit; 

(4)  because  the  Supreme  Council  was  not  bound  by  the  unauthorized 
act  of  the  local  council. 

These  grounds  are  urged  here  as  reasons  for  reversal.  Complaint  is 
also  made  that  the  judgment  is  unauthorized  because  much  of  the  amount 
sued  for  is  barred  by  limitation,  and  because  Gambati  was  actually 
insured  during  the  years  he  was  a  member  of  the  order,  and  the  value 
of  this  insurance  should  be  deducted  from  the  sums  paid  in. 

The  defense  of  limitation  is  untenable,  because  if  there  were  any  cause 
of  action  it  arose  from  his  expulsion  and  not  earlier. 

The  claim  that  appellant  was  entitled  to  a  credit  for  the  value  of  the 
insurance  during  the  time  it  was  in  force  can  not  be  maintained,  for  it 
is  well  settled  that  an  insurance  concern  which  wrongfully  terminates 
the  contract  of  insurance  must  refund  the  premiums  with  interest  if 
demanded.  Insurance  Co.  v.  McAden,  1  Atl.  Rep.,  256;  Van  Werden 
v.  Insurance  Soc,  68  N.  W.  Rep.,  892 ;  2  Enc.  of  Law,  2  ed.,  p.  964. 

That  the  order  of  expulsion  was  void  for  want  of  notice  and  trial  does 
not  of  itself  constitute  a  defense,  for  if  the  supreme  council  had  by 
acquiescence  or  affirmative  act  ratified  it  the  member  could  have  pursued 
his  remedy  by  mandamus  to  compel  his  reinstatement,  or  he  might  have 
treated  the  contract  as  broken  and  maintained  his  suit,  in  its  present 
form.  At  this  point  it  is  proper  to  consider  the  duty  of  the  member  to 
exhaust  his  remedies  in  the  tribunals  of  the  order  before  resorting  to  the 
courts.  It  is  well  settled  that  before  resorting  to  the  courts  to  compel  a 
reinstatement  where  a  member  has  been  illegally  expelled,  he  must  seek 
to  annul  the  expulsion  by  appeal  where  such  a  remedy  is  supplied  by  the 
constitution  and  by-laws  of  the  order.  Screwmen's  Assn.  v.  Benson,  76 
Texas,  555;  People  v.  Woman's  Catholic  Order  of  Foresters,  44  N\  E 
Rep.,  401;  Woods  v.  What  Cheer  Lodge,  35  Atl.  Rep.,  1045;  Bacon's 
Ben.  Soc,  sec.  385. 

In  Texas  this  is  true  even  where  the  order  of  expulsion  is  void  for 
want  of  notice  or  trial  or  want  of  power  to  make  it.  Screwmen's  Assn. 
v.  Benson,  supra. 

The  authority  last  cited  apparently  holds  that  the  member  by  agree- 
ing to  abide  by  the  rules  of  the  order  must  in  every*  case  submit  his 
complaints  to  the  tribunals  established  by  the  order,  but  there  is  ample 
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authority  to  the  effect  that  this  duty  is  imposed  upon  the  injured  member 
only  where  his  right  to  membership  and  the  general  benefits  to  be  de- 
rived therefrom  are  involved,  and  generally  the  rule  does  not  apply 
where  property  rights  or  the  financial  interests  of  the  members  are  af- 
fected. People  v.  Woman's  Catholic  Order  of  Foresters,  supra ;  Bacon's 
Ben.  Soc.,  sees.  107  and  450. 

Thus  where  an  expelled  member  dies  and  his  beneficiary  claims  the  in- 
surance, the  fact  of  expulsion  will  not  be  a  valid  defense  if  the  order 
of  expulsion  be  void  or  made  for  a  cause  which  the  courts  will  not  uphold, 
and  this  though  the  deceased  member  has  failed  to  exercise  his  right  of 
appeal. 

It  seems  that  generally  the  necessity  of  appeal  obtains  only  in  cases 
involving  discipline,  and  which  affect  the  right  of  the  member  to  enjoy- 
ment of  membership  and  its  incidental  benefits  as  contradistinguished 
from  the  forfeiture  of  property  rights. 

In  cases  such  as  the  one  before  us,  however,  we  are  inclined  to  think 
that  the  right  to  membership  and  the  right  to  a  continuance  of  the  in- 
surance are  so  intimately  related,  the  one  resting  upon  the  other,  that 
it  was  the  duty  of  the  member  to  pursue  his  remedy  in  the  tribunals  of 
the  order,  thus  giving  the  supreme  council  from  which  the  certificate 
issued,  and  which  in  its  capacity  as  the  corporate  representative  of  the 
entire  order  is  the  necessary  defendant,  an  opportunity  to  redress  the 
wrong  before  treating  the  act  of  the  subordinate  lodge  as  final  and  hold- 
ing the  general  organization  responsible  therefor.  This  view  is  strength- 
ened by  the  fact  that  Gambati  had  advice  from  one  of  the  supreme 
officers  of  the  concern  that  the  action  of  the  local  council  was  null  and" 
that  his  rights  had  been  voluntarily  submitted  to  the  supreme  council. 
This  he  knew  before  the  institution  of  the  suit.  He  also  knew  that  the 
matter  could  not  be  disposed  of  by  the  supreme  council  until  its  meet- 
ing, and  he  knew  when  this  would  occur.  It  was  in  fact  adjudicated  in 
his  favor  when  the  meeting  took  place.  He  also  knew  that  by  the  rules 
of  the  order  it  was  the  duty  of  the  local  secretary  to  certify  the  expulsion 
proceedings  to  the  proper  officer  of  the  supreme  council  for  approval.  He 
knew  by  reason  of  his  correspondence  with  the  supreme  secretary  that 
the  order  of  expulsion  would  not  be  approved. 

We  are  of  opinion  he  should  have  appealed  to  the  supreme  council, 
which  was  not  only  clothed  with  ample  power  to  redress  his  grievance, 
but  which  in  its  character  as  representative  of  the  entire  order,  and 
which  in  such  capacity  was  ultimately  responsible  unless  redress  was 
made,  had  the  right  to  an  opportunity  to  protect  the  interests  of  the 
order  and  its  interest  in  the  contract  of  insurance.  It  had  provided  a 
means  thus  to  protect  itself,  and  the  member  being  chargeable  with 
knowledge  of  the  rules  governing  the  order,  was  charged  with  the  duty 
either  to  afford  it  this  opportunity  or  at  least  to  wait  until  the  oppor- 
tunity was  presented  in  the  ordered  course  of  things. 

But  there  is  another  reason  why  the  judgment  of  the  trial  court  can 
not  be  upheld.    If  it  be  conceded  that  the  duty  to  appeal  to  the  supreme 
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council  did  not  rest  upon  the  member,  and  if  it  be  further  true  that 
he  might  treat  the  local  council  as  the  general  agent  of  the  supreme 
council,  the  question  remains  whether  the  facts  of  this  case  support  the 
conclusion  that  the  local  council  was  the  agent  of  the  supreme  council 
in  the  matter  complained  of. 

The  local  council  is  the  creature  of  the  supreme  council, — its  agent  for 
the  admission  of  members  and  delivery  of  insurance  or  benefit  certifi- 
cates, its  agent  and  only  means  of  disciplining  the  membership  and  the 
enforcement  of  the  rules;  but  the  certificate  is  issued  by  the  supreme 
council  or  its  officers  at  discretion  after  inspecting  the  application  and 
its  answers  and  representations.  In  a  sense,  the  local  lodge  is  the  gen- 
eral agent  of  the  supreme  council,  and  ordinarily  could  be  dealt  with 
as  such  with  reference  to  its  apparent  authority. 

It  is  well  settled  that  the  law  of  agency  as  applied  to  life  insurance 
concerns  applies  also  to  benefit  societies.  But  with  this  distinction:  in 
life  insurance  companies  conducted  for  profit  the  insured  deals  with  it 
as  a  stranger  and  is  not  presumed  to  have  any  knowledge  of  limitations 
on  the  apparent  authority  of  the  agent.  Such  knowledge  must  be  shown 
when  the  company  desires  to  protect  itself  against  the  unauthorized  act 
of  its  agent.  Bacon's  Ben.  Soc,  sec.  149.  But  a  member  of  a  benefit 
society  becomes  a  component  part  of  the  society  and  is  presumed  to  be 
familiar  with  any  limitations  upon  the  authority  of  the  local  council  of 
which  he  is  a  member. 

We  are  aware  it  has  been  held  that  in  matters  affecting  the  validity  of 
insurance  knowledge  on  the  part  of  the  local  council  will  be  treated  as 
knowledge  of  the  supreme  council,  and  will  in  certain  instances  estop 
the  latter  from  setting  up  such  facts  in  avoidance  of  the  policy.  Asso- 
ciation v.  Fuqua,  60  S.  W.  Rep.,  1020;  Knights  of  Pythias  v.  Bridges,  39 
S.  W.  Rep.,  33.  But  we  think  those  cases  easily  distinguished  from  the 
case  at  bar. 

The  member  in  this  case  not  only  knew  that  the  local  council  was 
not  authorized  to  expel  him  as  it  did  and  thereby  forfeit  his  contract  with 
the  supreme  council,  but  even  if  he  is  not  chargeable  with  this  knowl- 
edge and  could  be  permitted  to  treat  its  act  as  valid  under  its  apparent 
power,  the  fact  remains  that  the  act  was  unauthorized  and  was  not  the 
act  of  the  supreme  council,  and  that  the  latter  had  disavowed  the  act 
through  its  secretary  before  the  suit  was  brought.  The  redress,  while 
not  accomplished,  was  in  progress  when  the  action  was  instituted.  Gam- 
bati's  expulsion  was  a  wrong  for  which  the  local  council  was  responsible. 
It  being  a  nullity,  it  did  not  affect  the  validity  of  the  benefit  certificate, 
and  until  the  supreme  council  made  the  act  its  own  there  was  no  breach 
of  the  contract  of  insurance. 

In  this  view  of  the  case  the  suit  appears  to  have  been  not  only  prema- 
turely, but  unnecessarily,  brought  against  the  supreme  council,  which 
had  not  only  done  no  wrong,  but  which  showed  a  disposition  to  right 
the  wrong  done  by  the  local  lodge. 

For  the  reasons  given  the  judgment  of  the  trial  court  is  reversed  and 
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judgment  is  here  rendered  that  appellees  take  nothing  by  their  suit,  but 
inasmuch  as  the  officers  of  the  local  branch,  who  were  the  agents  of  the 
supreme  council  for  the  collection  of  premiums,  refused,  while  the  order 
of  expulsion  was  unrescinded,  to  accept  Gambati's  tender  of  dues,  and  ap- 
pellant maintains  both  in  its  pleading  and  on  this  appeal  that  Gambati 
is  still  a  member  in  good  standing,  the  latter  is  adjudged  to  have  the 
right  within  thirty  days  from  the  filing  of  the  mandate  in  the  District 
Court  to  pay  to  the  proper  officers  of  the  order  such  fees  and  premiums 
as  shall  appear  then  to  be  due  to  the  order  by  reason  of  his  membership. 
See  American  Legion  of  Honor  v.  Geisberg,  17  Texas  Civ.  App.,  2. 

Reversed  and  rendered. 
Writ  of  error  refused. 


Sam  Richards  et  al.  v.  Annie  Minster  et  al. 

Decided  May  16,  1902. 

1. — Divorce — Action  to  Set  Aside. 

Where  in  a  divorce  suit  the  defendant  knew  of  its  institution,  and  a  citation, 
issued  on  the  original  petition,  was  served  on  him  and  explained  to  him,  and  he 
knew  of  the  decree  twenty  days  after  it  was  rendered,  he  was  not  entitled  to 
maintain  a  suit  to  set  aside  the  decree  for  fraud,  his  remedy  being  by  appeal, 
although  the  case  was  tried  on  an  amended  petition,  which  did  not  set  up  a  new 
cause  of  action,  and  notice  of  which  was  not  served  on  him. 

2, — Practice  on  Appeal — Parties  with  Adverse  Interests. 

Where  the  interests  of  plaintiff  and  an  intervener  are  adverse,  the  former 
can  not  complain  of  errors  which  affected  only  the  rights  of  the  latter. 

3. — Same— Briefs— Intervener. 

See  case  where  the  appellant  and  an  intervener  whose  interests  were  ad- 
verse to  each  other,  though  common  as  against  the  appellee,1  were  permitted  to 
file  a  joint  brief,  although  the  propriety  of  such  practice  is  doubted. 

4.— Trial— Submission  of  Issue— Charge. 

Where  the  pleading  and  evidence  raised  the  issue  of  fraud  and  the  court 
was  requested  to  submit  such  issue,  it  was  error  not  to  submit  it,  although  it 
should  not  have  been  submitted  in  the  form  requested. 

Error  from  Harris.    Tried  below  before  Hon.  Charles  E.  Ashe. 

F.  F.  and  E.  T.  Chew,  for  plaintiffs  in  error! 

Eldon  Brown  and  Dan  H.  Triplett,  for  defendants  in  error. 

PLEASANTS,  Associate  Justice. — Plaintiff  in  error  Sam  Richards 
brought  this  suit  to  set  aside  a  judgment  of  divorce  and  partition  of  prop- 
erty rendered  by  the  District  Court  of  Harris  County  on  the  3d  day  of 
July,  1899,  in  a  suit  in  said  court  styled  Mollie  Richards  v.  Sam  Rich- 
ards, also  to  cancel  a  deed  from  said  Mollie  Richards  to  the  defendant 
Annie  Minster  conveying  the  property  set  apart  to  said  Mollie  by  said 
judgment,  and  to  recover  of  the  defendants  Annie  Minster  and  Fred 
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Minster  the  title  and  possession  of  said  property  which  is  alleged  to 
have  been  fraudulently  acquired  by  the  defendants.  The  petition  alleges 
that  at  the  time  said  divorce  and  partition  decree  was  rendered  the 
plaintiff  was  living  happily  with  his  wife,  the  said  Mollie  Richards,  and 
did  not  know  that  she  had  applied  for  divorce;  that  no  citation  was 
served  on  him  in  said  suit  and  he  knew  nothing  of  the  divorce  and 
partition  decree  until  some  time  after  the  same  was  rendered,  when  suit 
was  brought  against  him  by  the  defendants  to  eject  him  from  the  pos- 
session of  the  property  in  controversy  in  this  suit;  that  he  was  married 
to  his  said  wife  in  1866  and  lived  with  her  continuously  upon  the  prop- 
erty in  question  until  her  death  in  September,  1899,  and  knew  nothing 
of  the  judgment  for  divorce  until  after  her  death;  that  his  wife  died 
intestate  and  without  issue;  that  the  property  in  question  was  pur- 
chased by  plaintiff  with  his  separate  means;  that  the  defendants  knew 
that  his  said  wife  had  no  grounds  for  divorce,  but  for  the  fraudulent 
purpose  of  obtaining  possession  of  the  property  they  induced  her  to 
institute  suit  for  divorce  against  plaintiff;  that  at  the  time  said  suit 
was  brought  and  for  a  number  of  years  prior  thereto  his  wife  worked 
for  defendants;  that  she  was  old  and  infirm,  of  weak  mind  and  easily 
persuaded,  and  was  incapable  of  attending  to  any  kind  of  business ;  that 
while  working  for  defendants  at  their  place  of  business,  where  liquors 
are  sold,  she  had  acquired  intemperate  habits  and  was  mentally  impo- 
tent and  a  physical  wreck ;  that  he  heard  his  wife  had  a  suit  in  court, 
and  he  asked  the  defendant  Fred  -Minster  if  it  was  necessary  for  him 
to  attend  the  court,  and  was  told  that  he  need  not,  that  he  (Minster) 
would  attend  to  the  matter  for  his  wife;  that  relying  upon  this  state- 
ment of  said  defendant  he  gave  the  matter  no  further  attention;  that 
Fred  Minster  was  one  of  the  commissioners  appointed  by  the  court  to 
partition  the  property  of  plaintiff  and  his  said  wife  under  said  divorce 
and  partition  decree,  and  was  the  only  commissioner  who  acted  in  making 
said  partition;  that  Minster  prepared  a  report  of  said  partition  and 
procured  the  signature  thereto  of  another  of  the  commissioners,  who  did 
not  examine  the  property  and  only  signed  the  report  on  the  representa- 
tion that  the  partition  thereby  shown  was  fair  and  equitable;  that  the 
portion  of  said  property  6et  apart  to  said  Mollie  Richards  by  said  report 
which  was  approved  by  the  court  was  double  the  value  of  that  set  apart 
to  plaintiff;  that  a  few  days  after  said  judgment  was  rendered  the  de- 
fendants induced  said  Mollie  Richards  to  execute  a  deed  conveying  to 
Annie  Minster  the  land  set  apart  to  said  Mollie  by  the  partition  decree ; 
that  the  partition  was  made  without  the  knowledge  of  plaintiff,  and  that 
he  knew  nothing  of  the  execution  of  said  deed  by  his  wife  until  a  long 
time  thereafter.  The  prayer  is  for  a  cancellation  of  said  judgment  and 
deed,  and  that  plaintiff  recover  said  property  and  be  quieted  in  his  title 
and  possession  of  same. 

James  A.  Openshaw,  administrator  of  the  estate  of  Mollie  Richards, 
intervened  in  the  suit  and  claimed  the  land  in  controversy  as  against 
both  the  plaintiff  and  defendants,  alleging  that  the  property  partitioned 


1902.]  Bichakds  v.  Minster.  87 

in  said  divorce  suit  was  the  community  property  of  plaintiff  and  Mollie 
Richards,  and  if  said  divorce  and  partition  decree  should  be  held  valid 
that  he  was  entitled  to  recover  the  land  set  apart  to  said  Mollie  Rich- 
ards ;  that  the  deed  from  Mollie  Richards  to  Annie  Minster  was  procured 
by  fraud  and  that  no  consideration  had  been  paid  for  said  property ;  that 
the  amount  promised  by  the  defendants  to  be  paid  for  said  land  was  not 
more  than  one-half  of  its  value;  that  the  mind  of  said  Mollie  Richards 
was  at  the  time  of  the  execution  of  said  deed  so  impaired  by  disease  and 
the  use  of  intoxicating  liquors  as  to  render  her  incapable  of  making  a 
valid  contract;  that  defendants  concealed  from  said  Mollie  the  true  value 
of  the  property;  that  Mollie  Richards  died  a  few  dayB  after  the  date  of 
said  deed,  and  at  the  time  of  her  death  she  had  no  money  in  her  possession 
nor  any  promissory  note  evidencing  any  indebtedness  of  defendants ;  and 
that  diligent  search  had  been  made  for  such  note  and  same  could  not  be 
found.  Intervener  further  alleges  that  the  pretended  note  claimed  to 
have  been  giten  said  Mollie  Richards  by  the  defendants  was  secured  by  a 
vendor's  lien  retained  in  said  deed,  and  though  long  since  matured  is  un- 
paid, and  asks  that  he  be  permitted  to  rescind  the  contract  of  sale  and  re- 
cover title  to  the  land  upon  payment  by  him  to  the  defendants  of  such 
sum  as  they  may  be  shown  to  have  paid  on  said  land.  He  also  prays  in 
the  alternative  for  the  recovery  of  $250,  the  purchase  money  for  the  land 
as  recited  in  the  deed,  and  for  foreclosure  of  his  vendor's  lien  to  secure 
payment  of  same. 

The  defendants  answered  by  general  and  special  exceptions  to  the 
pleadings  of  plaintiff  and  intervener,  general  denial,  and  plea  of  not 
guilty,  and  in  answer  to  petition  of  intervener  pleaded  specially  that 
they  paid  to  the  said  Mollie  Richards  the  sum  of  $100  in  cash  upon  the 
delivery  of  said  deed  and  gave  their  note  for  $150;  that  said  note  is  a 
negotiable  note  and  defendants  do  not  know  who  now  holds  the  same; 
that  they  have  paid  in  merchandise  and  for  medical  bills  and  expenses 
of  the  last  sickness  of  said  Mollie  Richards  all  of  said  note  except  the 
sum  of  $13,  which  amount  they  are  ready  and  willing  to  pay  as  soon  as 
it  is  known  to  whom  same  is  due. 

The  case  was  submitted  to  a  jury  upon  special  issues,  and  in  response 
to  the  questions  submitted  by  the  court  the  jury  found  that  the  plaintiff 
was  served  with  citation  on  the  original  petition  filed  by  Mollie  Richards 
in  the  suit  for  divorce ;  that  said  suit  was  tried  on  an  amended  petition 
on  which  no  citation  was  issued  to  plaintiff  and  that  plaintiff  had  no 
actual  knowledge  of  the  rendition  of  said  divorce  and  partition  de- 
cree at  the  time  same  was  rendered  and  did  not  know  of  same  until 
twenty  days  thereafter;  that  the  amended  petition  in  said  divorce  suit 
changed  the  original  petition  very  little  and  did  not  set  up  a  new  cause 
of  action;  that  Mollie  Richards  executed  the  deed  to  defendant  Annie 
Minster  for  the  land  in  controversy  on  July  18,  1899,  in  consideration  of 
$100  in  cash,  which  was  paid  to  her  by  the  defendants,  and  a  note  for 
$150,  signed  by  Annie  Minster,  payable  in  installments  of  $10  on  the 
first  of  each  month  after  the  execution  of  said  deed ;  that  said  note  was 
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lost  by  Mollie  Richards  and  is  not  now  in  the  possession  of  the  inter- 
vener, and  that  the  property  partitioned  in  said  divorce  suit  was  com- 
munity property  of  plaintiff  and  said  Mollie  Richards. 

Upon  these  findings  of  the  jury  the  court  below  rendered  judgment 
in  favor  of  the  defendants,  that  plaintiff  and  intervener  take  nothing 
by  their  suit,  and  defendants  recover  their  costs  and  be  quieted  in  their 
title  and  possession  of  the  land  sued  for. 

The  findings  of  the  jury  before  set  out  were  fully  sustained  by  the 
evidence  and  are  not  challenged  by  plaintiff  in  error.  It  was  con- 
clusively shown  by  the  evidence  that  plaintiff  had  full  knowledge  of 
the  institution  of  the  divorce  suit  against  him  by  his  wife  Mollie 
Richards.  He  was  served  with  citation  and  same  was  explained  to  him 
by  the  officer  who  served  it.  His  ex  parte  depositions  were  taken  in  the 
suit  and  he  paid  the  costs  of  the  suit  after  judgment  was  rendered. 
Such  being  the  case,  he  is  conclusively  bound  by  the  judgment  rendered 
in  said  suit.  He  has  had  his  day  in  court  as  regards  the  settlement  of 
the  rights  of  himself  and  wife  on  the  question  of  a  divorce  and  in  the 
property  involved  in  said  suit.  He  should  have  used  proper  diligence 
to  protect  his  interests  in  that  suit,  and  if  the  judgment  of  the  court  in 
which  the  case  was  tried  was  subject  to  the  objections  urged  against  it 
in  this  suit  he  should  have  appealed  from  said  judgment.  He  failed  to 
do  this,  and  there  is  nothing  in  the  pleadings  or  evidence  in  this  case 
which  would  authorize  a  reopening  of  the  issues  determined  in  that  suit 

This  disposes  of  this  appeal  so  far  as  the  original  plaintiff,  Sam 
Richards,  is  concerned,  because  if  the  defendants  were  not  entitled  to  a 
judgment  in  the  court  below  the  judgment  should  have  been  for  the  in- 
tervener, and  as  the  record  shows  that  the  interest  of  the  plaintiff  and 
the  intervener  in  the  court  below  were  diverse,  the  former  will  not  be 
heard  to  complain  of  error  which  could  only  affect  the  rights  of  the 
latter.  No  brief  having  been  filed  by  the  intervener  in  this  court  he 
has  abandoned  his  appeal,  and  his  assignments  of  error  will  not  be  con- 
sidered. 

The  judgment  of  the  court  below  will  be  affirmed,  and  it  is  so  ordered. 

Affirmed. 

ON  MOTION  FOB  REHEARING. 

At  the  last  term  of  this  court  the  judgment  of  the  court  below  in  thifl 
case  was  affirmed,  this  court  holding  that  no  error  was  shown  in  the 
record  as  against  the  plaintiff  in  error  Sam  Richards,  and  that  the 
plaintiff  in  error  Openshaw,  having  filed  no  brief,  had  abandoned  the 
prosecution  of  his  writ  of  error.  The  attorneys  of  record  for  Sam  Rich- 
ards have  filed  a  motion  for  rehearing  in  which  they  state  that  they 
represent  both  of  the  plaintiffs  in  error,  and  that  the  brief  filed  in  this 
cause  by  them  was  in  fact  the  brief  for  both  the  plaintiffs  in  error,  and 
that  their  failure  to  sign  said  brief  as  attorneys  for  both  plaintiffs  in 
error  was  due  to  inadvertence.    From  the  statement  of  the  case  in  our 
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former  opinion  it  will  be  seen  that  the  interests  of  the  plaintiff  and 
intervener  in  the  court  below  were  conflicting,  and  that  they  were  not 
and  could  not  have  been  represented  by  the  same  attorneys  on  the  trial 
in  the  court  below.  Notwithstanding  this  conflict  of  interests,  the  writ 
of  error  was  sued  out  jointly  and  plaintiffs  in  error  have  filed  joint 
assignments  of  error.  It  is  contended  by  counsel  that  although  the  in- 
terests of  plaintiffs  in  error  may  be  "diverse  as  against  each  other  they 
are  common  as  against  the  defendants  below,  the  defendants  in  error 
here,"  and  they  insist  that  it  is  perfectly  proper  for  them  to  have  made 
a  joint  application  for  writ  of  error'  and  to  be  represented  by  the  same 
attorneys  in  the  prosecution  of  such  writ.  Conceding  the  absolute  good 
faith  of  the  attorneys  and  acquitting  them  of  any  intentional  violation 
of  the  rules  of  propriety,  we  can  not  subscribe  to  the  proposition  that 
upon  the  issues  presented  by  this  writ  of  error  both  plaintiffs  in  error 
are  properly  represented  by  the  same  attorneys.  Plaintiff  below  claimed 
the  whole  of  the  property  in  controversy  as  his  separate  property,  and 
further  claimed  that  the  judgment  for  divorce  and  partition  of  property 
rendered  in  favor  of  his  deceased  wife,  whoee  estate  is  being  adminis- 
tered by  the  intervener,  was  obtained  by  fraud  and  is  therefore  void. 
The  intervener  contests  both  of  these  claims.  It  is  therefore  manifest 
that  the  interest  of  plaintiff  and  intervener  are  directly  conflicting. 

If  the  judgment  of  the  court  below  should  be  reversed  on  the  ground 
urged  in  the  second  assignment,  that  the  court  should  have  submitted 
to  the  jury  the  issue  of  whether  the  judgment  for  divorce  and  partition 
was  fraudulently  obtained,  it  would  permit  the  reopening  upon  another 
trial  of  the  question  of  fraud  in  procuring  said  judgment,  and  the  result 
might  be  that  the  next  verdict  of  the  jury  would  deny  the  intervener 
any  right  in  the  property.  It  is  clear  that  the  attorneys  urging  this 
assignment  are  acting  against  the  interest  of  the  intervener,  and  it  is 
equally  clear  that  it  is  the  duty  of  the  plaintiff's  attorneys  to  support 
the  assignment  by  any  legitimate  argument  in  their  power.  We  have 
had  grave  doubts  as  to  whether  we  ought,  under  these  facts,  to  permit 
the  same  attorneys  to  represent  both  of  the  plaintiffs  in  error,  but  as 
no.  objection  has  been  raised  by  any  of  the  parties  to  the  writ  of  error 
either  to  the  misjoinder  of  parties  in  the  petition  for  writ  of  error  or 
to  the  joint  brief  filed  for  both  plaintiffs  in  error  by  the  attorneys  of 
record  for  plaintiff  in  the  court  below,  we  have  concluded  that  it  is  per- 
missible for  us  to  consider  the  brief  filed  in  the  case  as  the  brief  for 
both  plaintiffs  in  error.  Upon  the  trial  in  the  court  below  the  intervener 
requested  the  court  to  submit  to  the  jury  the  following  special  issue: 
"Do  you  believe  from  the  evidence  that  the  defendants,  Fred  and  Annie 
Minster,  acted  in  good  faith  with  Mollie  Richards  in  procuring  from 
her  the  deed  to  the  land  in  controversy  described  therein?" 

This  request  was  refused.  The  issue  of  fraud  in  the  procurement  of 
the  deed  by  the  defendant  was  raised  by  the  pleading  and  evidence  in 
the  case  and  should  have  been  submitted  to  the  jury.  The  case  was 
submitted  to  the  jury  upon  special  issues,  and  the  court's  charge  did  not 
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present  the  issue  of  fraud  on  the  part  of  defendants  in  obtaining  the 
deed  from  Mollie  Richards.  We  think  the  assignment  which  complains 
of  the  refusal  of  the  court  to  submit  this  issue  should  be  sustained.  We 
do  not  hold  that  the  issue  should  have  been  submitted  in  the  form  re- 
quested, but  the  request  for  the  submission  of  the  issue  of  fraud  or  good 
faith  in  the  transaction  should  have  been  granted  and  that  issue  properly 
submitted  to  the  jury.  If  upon  another  trial  of  this  cause  the  jury 
should  find  from  the  evidence  that  there  was  no  fraud  in  the  procure- 
ment of  the  deed  by  the  defendants,  they  should  find  for  the  intervener 
the  amount  of  purchase  money  of  the  land  in  controversy  which  has  not 
been  paid  by  the  defendants,  and  judgment  should  be  rendered  in  favor 
of  intervener  therefor,  with  foreclosure  of  the  vendor's  lien  upon  the 
land. 

If  it  should  further  appear  from  the  evidence  in  the  case  that  a 
negotiable  note  for  said  purchase  money  was  executed  by  the  defendants 
and  that  same  can  not  now  be  found,  unless  it  should  also  appear  that 
said  note  has  been  destroyed  or  was  never  transferred  or  assigned  by 
Mollie  Richards,  the  decree  of  the  court  should  require  as  a  condition 
to  the  enforcement  of  said  judgment  that  adequate  provision  be  made 
indemnifying  defendants  against  loss  or  damage  in  event  said  alleged 
lost  note  should  be  hereafter  found  to  have  been  transferred  by  the  said 
Mollie  Richards,  and  defendants  should  be  held  liable  thereon.  Gal- 
veston City  Company  v.  Sibley,  56  Texas,  276. 

Because  of  the  error  of  the  court  in  refusing  to  submit  to  the  juiy 
the  issue  of  fraud  on  the  part  of  the  defendants  in  procuring  the  deed 
to  the  land  in  controversy,  the  motion  of  the  intervener,  Openshaw,  for 
a  rehearing  will  be  granted,  and  our  former  judgment  affirming  the 
judgment  of  the  court  below  as  against  the  intervener  will  be  set  aside 
and  said  judgment  will  be  reversed  and  remanded  as  to  the  said  inter- 
vener. The  motion  for  rehearing  of  plaintiff  in  error  Sam  Richards 
is  overruled,  and  our  former  judgment  affirming  the  judgment  of  the 
court  below  as  to  him  is  undisturbed. 

Judgment  modified;  reversed  and  remanded  as  to  intervener. 


Texas  &  New  Orleans  Railroad  Company  et  al.  v. 
Elzy  A.  Gardner. 

Decided  May  19,  1902. 

Master  and  Servant— Injury  From  Poisonous  Substances— Allegation  and  Proof. 
Where  a  servant  who  was  injured  by  poison  while  employed  in  working  about 
a  vat  did  not  allege  in  his  petition  that  his  injuries  were  due  to  any  particular 
poison  contained  in  the  liquid,  but  averred  generally  that  it  contained  the  several 
chemicals  and  metallic  poisons  as  shown  by  the  evidence,  and  his  physicians 
testified  that  he  suffered  from  metallic  and  chemical  poison  due  to  his  work  about 
the  vat,  but  they  could  be  certain  of  only  the  poisons  lead  and  potash,  it 


not  error  for  the  court  to  refuse  to  take  from  the  consideration  of  the  jury  any 
other  harmful  substances  save  lead  and  potash  to  which  plaintiff  was  exposed. 
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Error  from  Hariis.    Tried  below  before  Hon.  Wm.  H.  Wilson. 

Baker,  Bolts,  Baker  &  Lovett  and  A.  L.  Jackson,  for  plaintiffs  in 
error. 

Lovejoy  &  Malevinsky,  for  defendant  in  error.  ~~ 

GILL,  Associate  Justice. — This  is  an  action  for  damages  for  per- 
sonal injuries  alleged  to  have  been  sustained  by  the  plaintiff,  Elzy  A. 
Gardner,  through  the  negligence  of  the  agents  and  officers  of  the  Texas 
ft  New  Orleans  Railroad  Company  and  the  Galveston,  Harrisburg  & 
San  Antonio  Railway  Company,  who  were  joined  as  defendants  below. 
The  negligence  complained  of  was  the  failure  of  the  agents  of  defendants 
to  warn  plaintiff  of  the  poisonous  nature  of  certain  ingredients  used  in  a 
vat  of  boiling  liquid  of  which,  as  employe  of  defendants,  he  was  placed  in 
charge,  and  with  and  about  which  his  duties  required  him  to  work. 
His  injuries  are  alleged  to  have  been  due  to  metallic  and  chemical  poison 
taken  into  his  system  both  by  contact  with  them  and  the  liquid  contain- 
ing them  and  by  inhaling  the  noxious  vapors  arising  therefrom. 

Defendants  answered,  (1)  by  general  denial;  (2)  that  plaintiff  knew 
the  nature  of  the  ingredients  and  character  of  the  work  and  assumed  the 
risk  of  injury  therefrom;  (3)  that  the  injuries  complained  of  were  due 
to  plaintiff's  own  inherent  weakness  and  disease,  and  knowing  his  physi- 
cal condition  was  guilty  of  contributory  negligence  in  exposing  himself 
to  the  hardships  incident  to  his  work. 

A  trial  by  jury  resulted  in  a  verdict  and  judgment  for  plaintiff,  from 
which  defendants  prosecute  this  writ  of  error. 

The  facts  are  as  follows:  The  defendants  maintained  at  their  shops 
in  the  city  of  Houston  a  large  vat  called  a  lye  tub,  for  the  purpose  of 
cleaning  parts  of  engines  and  other  machinery.  This  vat  had  a  capacity 
of  between  one  and  two  thousand  gallons  and  its  depth  was  over  three 
feet.  Connected  with  it  was  a  machine  operated  by  compressed  air  for 
use  in  lifting  weights  too  heavy  to  be  handled  by  hand.  Tongs  were 
supplied  for  handling  smaller  pieces.  It  was  the  duty  of  the  employe 
in  charge  to  keep  the  vat  filled  with  a  liquid  designed  for  the  purpose 
and  by  the  addition  from  time  to  time  of  certain  chemicals  supplied  by 
the  defendants  to  keep  the  contents  of  the  vat  up  to  a  certain  strength 
in  order  that  it  might  effectively  dissolve  and  clear  away  the  dirt,  grease, 
and  other  foreign  matter  which  accumulates  upon  machinery  by  use. 
This  liquid  was  kept  at  212  degrees  Fahrenheit  by  a  coil  of  steam  pipe  in 
the  bottom  of  the  vat.         * 

The  pieces  cleaned  in  this  vat  were  of  steel,  iron,  or  copper,  and  some 
of  them  contained  paint,  one  of  the  ingredients  of  which  is  white  lead. 
This  paint  would  be  removed  and  dissolved  in  the  liquid  when  the  pieces 
were  immersed  therein.  The  main  body  of  the  liquid  was  procured  f  ronv 
hoppers  filled  with  ashes  over  which  water  was  poured,  the  product  run- 
ning into  the  vat  in  the  form  of  ordinary  lye.    To  increase  the  strength 
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of  this  it  was  necessary  to  use  "boiler  compound,"  the  active  ingredient 
of  which  was  caustic  soda.  This  was  sometimes  put  into  the  vat  in 
lumps  and  sometimes  in  solution  previously  prepared  by  the  company 
and  kept  in  quantity  for  the  purpose. 

A  steam  jet  was  used  to  expel  from  the  machinery  any  particles  of 
dirt,  grit,  or  paint  or  other  foreign  substance  which  might  remain 
thereon  after  it  was  taken  from  the  vat.  In  using  this,  if  the  piece 
was  smooth  and  round  the  particles  would  be  blown  away  from  the  per- 
son using  it,  but  if  the  piece  was  hollow  or  irregular  in  form  the  particles, 
together  with  such  quantities  of  the  liquid  as  adhered,  would  be  blown 
back  on  the  hands,  face,  and  clothing  of  the  person  using  it  Vapors 
arose  from  the  boiling  liquid  which  were  necessarily  inhaled  by  the 
person  in  charge  of  the  work.    The  labor  was  heavy  and  disagreeable. 

On  the  18th  of  July,  1898,  plaintiff  sought  employment  of  the  defend- 
ant and  was  placed  in  charge  of  the  vat,  his  duties  being  as  above  de- 
scribed and  to  use  the  vat  for  the  purposes  for  which  it  was  designed. 
He  was  taken  to  the  vat  and  an  employe  told  to  explain  his  duties  to 
him,  how  to  use  the  lifting  apparatus,  the  steam  jet,  how  to  keep  the 
liquid  up  to  its  necessary  strength,  and  where  to  get  the  materials  for 
the  purpose.  Plaintiff  worked  at  his  task  for  eighteen  months,  when  he 
quit  on  account  of  ill  health.  He  knew  nothing  of  the  ingredients  of 
caustic  soda  or  potash,  its  effects  on  grease,  paint,  or  metals  when  sub- 
jected to  heat  and  vapor,  nor  did  he  know  that  the  chemicals  alone  or 
their  products  when  thus  combined  would  prove  deleterious  to  his  health. 

When  he  first  began  he  used  his  bare  hands  in  putting  the  caustic 
soda  into  the  tub,  but  he  at  once  discovered  that  it  burned  his  hands,  and 
thereafter  he  found  means  to  cover  them  when  handling  it.  He  also 
learned  that  the  liquid  made  his  hands  sore  and  consumed  his  finger 
nails,  and  thereafter  he  kept  his  hands  oiled  as  a  protection  against  that 
effect.  In  using  the  steam  jet  he  discovered  that  the  particles  when  they 
struck  his  fact  would  cause  a  stinging  sensation,  but  he  did  not  know 
that  he  was  incurring  any  danger  beyond  these  surface  burns,  or  that 
his  health  was  in  danger  either  from  the  inhalation  of  the  vapors  or  by 
absorption  of  the  poison  from  contact  therewith.  The  evidence  of  plain- 
tiff's witnessses  standing  alone  would  have  sustained  a  verdict  that  the 
condition  of  his  health  was  due  to  both  absorption  of  metallic  and  chem- 
ical poisons  by  contact,  and  to  inhalation  of  the  vapors  and  gases  arising 
from  the  heated  liquid.  The  testimony  of  defendant's  witness  tended 
to  show  that  plaintiff  was  suffering  with  tuberculosis  and  that  his  ill 
health  was  in  no  way  due  to  metallic  poison.  That  the  vapors  from  the 
vat  contained  no  poison,  and  that  contact  with  the  liquid  or  the  chem- 
icals would  result  only  in  surface  sores. 

The  physicians  testifying  in  behalf  of  plaintiff  stated  that  they  could 
not  say  with  certainty  that  any  of  the  metallic  poisons  generated  by  the 
liquid  except  potash  and  lead  had  produced  any  deleterious  effect  upon 
plaintiff.  That  these  two  played  the  important  part  as  evidenced  by  his 
symptoms.    They  agreed  that  the  conditions  had  subjected  him  to  the 
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influence  of  the  other  poisons  also.  Plaintiff's  pleadings  did  not  specify 
the  character  of  metallic  poison  to  which  his  injuries  were  alleged  to 
be  due. 

Jason  A.  Baker,  the  man  who  employed  plaintiff  and  put  him  to 
work,  stated  that  they  had  great  difficulty  in  getting  a  man  for  the  place. 
That  he  had  put  from  fifteen  to  thirty  men  to  work  at  the  tub  prior  to 
plaintiff's  employment,  and  they  would  quit  in  a  short  time.  Some  of 
them  became  sick  and  at  least  one  had  to  seek  medical  treatment.  That 
he  did  not  tell  plaintiff  of  this  because  he  needed  a  man  for  the  place, 
and  on  that  account  did  not  warn  him  of  the  dangers  of  the  position. 

The  evidence  is  sufficient  to  support  the  verdict  that  the  plaintiffs 
injuries  were  due  to  absorption  of  metallic  and  chemical  poisons,  princi- 
pally lead  and  caustic  soda,  and  that  this  was  brought  about  by  actual 
contact  with  the  poisons.  \ 

The  evidence  was  sufficient  to  authorize  the  trial  court  to  submit  as 
an  issue  whether  the  vapors  contained  poison  which  affected  plaintiff  by 
inhalation,  but  whether  we  could  approve  the  verdict  upon  this  ground 
alone  is  another  question.  In  the  present  attitude  of  the  case  the  jury 
are  presumed  to  have  based  their  verdict  upon  the  issue  which  the 
evidence  fully  sustains. 

This  in  effect  disposes  of  the  assignments  assailing  the  judgment  on 
the  ground  that  the  court  should  have  directed  a  verdict  for  defendant, 
and  also  the  one  complaining  because  the  court  refused  to  withdraw  from 
the  consideration  of  the  jury  the  issue  as  to  whether  the  poison  could 
have  been  the  result  of  inhaling  the  vapors. 

It  is  plain  that  the  plaintiff  is  not  shown  to  have  assumed  the  risk, 
for  the  reason  that  the  dangers  were  latent  and  not  open  to  the  observa- 
tion of  one  not  learned  in  chemistry.  Plaintiff  was  an  ordinary  laborer, 
did  not  apply  for  that  particular  task,  claimed  no  special  knowledge,  and 
the  testimony  of  Baker  shows  that  he  knew  that  plaintiff  was  not  aware  of 
the  risks  he  was  assuming,  nor  can  we  say  as  a  matter  of  law  that  plaintiff 
should  have  learned  by  experience  that  the  danger  of  poisoning  was 
present.  It  by  no  means  follows  that  surface  burns  and  stinging  sen- 
sations produced  by  particles  of  the  liquid  would  put  a  man  of  ordinary 
information  on  notice  that  he  was  in  danger  of  poison  by  absorption.. 
That  he  was  put  to  work  there  without  warning  of  unusual  danger  was 
a  tacit  assurance  by  the  master  that  no  unusual  danger  was  to  be  appre- 
hended. The  issues  of  latent  danger  and  knowledge  thereof  on  the  part 
of  plaintiff  acquired  before  his  injuries  were  properly  submitted  in  the 
main  charge. 

What  seems  to  be  regarded  as  the  most  serious  question  presented  on 
this  appeal  is  contained  in  the  sixth  assignment,  complaining  of  the 
refusal  of  the  trial  court  to  restrict  the  jury  to  the  consideration  of  lead 
poison  and  caustic  soda  as  the  cause  of  plaintiff's  injuries.  As  before 
stated,  plaintiff  did  not  allege  that  his  injuries  were  due  to  any  par- 
ticular poison  contained  in  the  liquid,  but  averred  generally  that  the 
liquid  contained  the  several  chemical  and  metallic  poisons  testified  about. 
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It  was  shown  that  the  liquid  contained  several  kinds  of  metals  deleterious 
to  health  and  that  plaintiff  had  been  exposed  alike  to  the  action  of  all. 

The  plaintiff's  physicians  agree  that  he  is  suffering  from  metallic  and 
chemical  poisons  due  to  his  work  about  the  vat,  but  can  be  certain  of 
only  two,  viz.,  lead  and  potash.  We  do  not  think  this  authorized  the 
trial  court  to  take  from  the  jury  the  consideration  of  the  other  harmful 
substances  to  which  plaintiff  had  been  exposed  by  the  negligence  of  de- 
fendants. If  this  were  true,  then  if  the  physicians  had  all  agreed  that 
he  was  suffering  from  metallic  and  chemical  poison  due  to  his  work  about 
the  vat,  but  had  confessed  their  inability  to  say  definitely  which  of  the 
poisons  had  produced  the  bad  results,  then  it  would  have  been  the  duty 
of  the  trial  court  to  instruct  a  verdict  for  defendant,  notwithstanding 
plaintiff  was  shown  generally  to  have  been  injured  by  the  negligence  of 
defendant  as  alleged, — a  proposition  manifestly  unsound. 

The  evidence  on  the  question  of  liability  is  sufficient  to  support  the 
verdic^.    The  amount  of  the  verdict  is  not  complained  of. 

For  the  reasons  given  the  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Texas  &  Pacific  Railway  Company  v.  A.  N".  Kennedy. 

Decided  May  27,  1902. 

1.— Railway  Company— Negligence  of  Trainmen  Frightening  Horse. 

Where  plaintiff's  horse  was  frightened  by  reason  of  the  engineer  of  a  passing 
train  unnecessarily  opening  the  cylinder  cocks,  causing  the  escape  of  steam  with 
loud  noise,  the  railway  company  was  liable  for  the  resultant  injury,  and 
it  was  not  necessary  to  plaintiff's  right  of  recovery  that  the  engineer  should 
have  seen  his  actual  peril,  if  a  reasonably  prudent  person  would  have  anticipated 
that  the  opening  of  the  cylinder  cocks  would  frighten  the  horse  and  probably 
cause  plaintiff  to  be  injured. 

2. — Same— Measure  of  Duty— Discovered  Peril. 

The  engineer's  duty  was  not  confined  to  shutting  off  the  steam  after  he 
discovered  that  the  unnecessary  opening  of  the  cylinder  cocks  had  in  fact  fright- 
ened plaintiff's  horse;  and  the  doctrine  of  discovered  peril,  which  is  usually  ap- 
Slied  in  cases  where  the  injured  party  is  guilty  of  some  contributory  negligence, 
as  no  application  to  the  facts  of  this  case. 

Appeal  from  Gregg.    Tried  below  before  Hon.  R.  B.  Levy. 

Duncan  &  Jones,  for  appellant. 

Turner  &  McHaney,  John  B.  Howard,  and  Young  &  Stinchcomb, 
for  appellee. 

PLEASANTS,  Associate  Justice. — This  is  a  suit  for  damages  for 
personal  injuries  alleged  to  have  been  caused  by  the  negligence  of  the 
appellant.     On  the  evening  of  December  26,  1899,  the  appellee,  while 
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riding  along  a  public  road  near  the  town  of  Hallville,  in  Harrison 
County,  was  thrown  from  his  horse  and  received  the  injuries  complained 
of.  The  circumstances  attending  the  accident  and  appellant's  connec- 
tion therewith  may  be  succinctly  stated  as  follows : 

The  road  along  which  appellee  was  riding  is  upon  appellant's  right  of 
way,  and  at  the  place  of  the  accident  was  about  twenty-five  or  thirty 
feet  from  the  railway  track.  Appellant's  track  is  fenced  and  the  public 
road  is  not  upon  the  inclosed  portion  of  the  right  of  way.  Prom  a  point 
one-half  mile  west  of  Hallville  the  road  runs  in  a  westerly  direction 
through  a  lane  about  twenty  feet  wide.  This  land  is  made  by  the  right 
of  way  fence  on  the  south  and  a  farm  fence  on  the  north,  and  is  three 
or  four  hundred  yards  long.  Just  after  entering  this  lane  going  west 
there  is  a  slight  depression  in  the  road.  Appellee  had  just  crossed  this 
depression  going  west  when  he  heard  a  freight  train  coming  from  the 
direction  in  which  he  was  riding.  He  saw  this  train  when  it  was  300 
yards  distant.  When  the  train  got  within  150  yards  of  appellee  the 
whistle  on  the  locomotive  was  blown.  When  appellee  first  heard  the 
train  he  was  riding  along  reading  a  letter,  and  anticipating  that  his 
horse  might  become  frightened,  he  put  the  letter  in  his  pocket  and  pre- 
pared to  dismount.  As  the  horse  appeared  to  pay  no  attention  to  the 
train,  which  was  in  full  view,  and  was  not  frightened  by  the  whistle, 
but  indicated  a  desire  to  go  on  towards  the  approaching  train,  appellee 
concluded  he  would  not  dismount.  It  was  down  grade  from  the  point  at 
which  appellee  first  saw  the  train  to  the  town  of  Hallville.  The  train 
was  running  about  twelve  miles  an  hour.  When  the  locomotive  reached 
a  point  about  thirty  yards  from  appellee  the  engineer  opened  the  cylinder 
cocks  and  the  steam  was  thrown  out  on  both  sides  of  the  engine,  making 
a  loud  and  unusual  noise,  which  greatly  frightened  appellee's  horse  and 
caused  him  to  immediately  begin  to  rear  and  plunge.  The  locomotive 
continued  to  emit  steam  through  the  cylinder  cocks  and  to  make  a  loud 
noise  until  it  had  run  some  distance  past  the  appellee.  Appellee's  horse 
continued  to  rear  and  plunge  until  it  finally  fell  with  him  and  he  was 
seriously  injured.  The  fireman  on  the  engine  saw  plaintiff  before  the 
cylinder  cocks  were  opened  and  saw  him  when  the  horse  took  fright  and 
began  to  rear  and  plunge,  and  there  was  nothing  to  prevent  his  being 
seen  by  the  engineer  before  the  cocks  were  opened,  though  the  latter 
testified  that  he  did  not  see  him.  The  cocks  were  opened  by  the  en- 
gineer, the  lever  by  which  they  were  operated  being  upon  the  engineer's 
side  of  the  engine,  and  being  exclusively  under  his  control.  These 
cocks  could  have  been  closed,  the  steam  shut  off,  and  the  noise  stopped 
in  a  moment's  time.  No  effort  was  made  to  stop  the  escape  of  steam  and 
no  attention  was  paid  to  appellee  by  any  of  the  train  crew,  and  the  train 
was  not  stopped.  It  was  not  necessary  in  the  proper  operation  of  the 
train  at  that  time  and  place  to  have  opened  the  cylinder  cocks.  Ap- 
pellee's horse  was  gentle  and  was  not  frightened  by  the  usual  noises 
made  by  a  railway  train. 

We  conclude  from  these  facts  that  appellee's  injuries  were  caused  by 
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the  negligence  of  the  employes  of  appellant  as  alleged  in  the  petition,  and 
that  the  appellee  was  not  guilty  of  contributory  negligence. 

The  trial  in  the  court  below  by  a  jury  resulted  in  a  verdict  and  judg- 
ment in  favor  of  appellee  for  the  sum  of  $1750. 

Appellant's  first,  second,  and  third  assignments  of  error  which  are 
presented  together  in  his  brief  are  as  follows : 

"The  court  erred  in  its  general  charge  to  the  jury  in  omitting  to 
charge  upon  one  of  the  main  and  material  issues  made  in  the  case; 
that  is  to  say,  upon  discovered  peril ;  and  in  failing  to  instruct  the  jury 
as  to  the  respective  obligations  and  duties  of  the  plaintiff  and  the  em- 
ployes of  defendant  in  case  the  employes  of  defendant  discovered  the 
peril  of  plaintiff,  both  the  pleadings  and  the  proof  showing  that  there 
was  no  obligation  nor  duty  devolving  upon  the  defendant's  employes 
from  the  mere  fact  of  said  employes  discovering  plaintiff  riding  along 
a  public  highway  near  defendant's  track;  but  such  duties  and  obliga- 
tions began  and  were  imposed  when  and  after  plaintiff's  peril,  if  any, 
became  known  to  defendant's  employes  operating  the  train. 

"The  court  erred  in  refusing  to  give  defendant's  special  charge  num- 
ber 2  as  follows:  'You  are  further  charged  that  the  law  does  not  im- 
pose upon  operatives  of  a  railway  train  the  duty  of  looking  out  for  the 
safety  of  travelers  along  a  highway  near  to  and  parallel  with  the  track, 
and  that  the  duty  to  such  traveler  only  arises  when  the  fright  of  the 
horse  and  the  danger  to  the  rider  is  discovered  by  them  in  time  to  avert 
the  injury  by  resort  to  the  means  at  hand;  and  in  this  case,  if  you 
believe  from  the  testimony  that  the  engineer  was  at  his  place  in  the 
performance  of  his  duties,  looking  out  ahead,  and  that  he  did  not  see 
nor  discover  the  peril  of  plaintiff  at  all,  and  that  such  engineer  was  the 
employe  on  the  train  who  was  in  charge  of  and  operating  the  engine 
and  its  appurtenances,  including  the  cylinder  cocks  as  well  as  the  ap- 
purtenances for  starting  and  stopping  the  train,  then  you  will  find  for 
the  defendant/ 

"The  court  erred  in  refusing  to  give  defendant's  special  charge  num- 
ber 5  as  follows:  'You  are  further  charged  that  the  right  of  way  at 
the  point  where  plaintiff  claims  to  have  been  hurt  is  that  space  included 
within  the  railroad  fences,  and  that  the  use  by  the  public  of  the  roadway 
outside  of  said  fences  and  parallel  with  its  track  imposed  no  duty  upon 
the  operatives  of  trains  of  looking  out  for  the  safety  of  travelers  along 
such  roadway. 

We  think  none  of  these  assignments  should  be  sustained.  The  jury 
were  in  effect  instructed  by  the  charge  of  the  court  that  in  order  to 
find  for  the  plaintiff  they  must  believe  from  the  evidence  that  appel- 
lant's employes  operating  the  engine  saw  plaintiff  at  the  time  they 
caused  the  engine  to  throw  out  the  steam  and  make  the  noise  which 
frightened  his  horse;  that  such  noise  and  the  emission  of  steam  from 
the  cylinder  cocks  were  unusual  and  unnecessary  in  the  proper  opera- 
tion of  the  engine;  that  said  employes  were  guilty  of  negligence  in  so 
operating  the  engine,  and  that  such  negligence  was  the  proximate  cause 
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of  plaintiff's  injuries.  We  think  this  charge  was  a  correct  application 
of  the  law  to  the  facts  of  the  case.  It  was  not  essential  to  plaintiff's 
right  of  recovery  that  defendant's  employes  should  have  seen  his  actual 
peril.  If  a  reasonably  prudent  person  would  have  anticipated  that  the 
opening  of  the  cylinder  cocks,  thus  causing  volumes  of  6team  to  be 
thrown  in  the  direction  of  plaintiff's  horse  accompanied  by  loud  and 
unusual  noise,  would  have  frightened  the  horse  and  probably  have 
caused  plaintiff  to  be  injured,  such  acts  on  the  part  of  appellant's  em- 
ployes, being  unnecessary  in  the  proper  operation  of  the  engine,  would 
constitute  negligence  and  would  render  appellant  liable  for  the  injuries 
thereby  caused.  Railway  v.  Syfan,  43  S.  W.  Hep.,  551;  Railway  v. 
Bellew,  62  S.  W.  Rep.,  99;  Railway  v.  Crook,  56  S.  W.  Rep.,  1005; 
Railway  v.  Hamilton,  4  Texas  Ct.  Rep.,  207. 

The  doctrine  of  discovered  peril  is  generally  applied  in  cases-  in  which 
the  injured  person  is  himself  guilty  of  such  contributory  negligence  as 
would  ordinarily  prevent  his  recovery.  If  in  such  case  the  person 
causing  the  injury  discovers  the  peril  to  which  the  other  party  is  ex- 
posed and  fails  to  use  every  reasonable  means  to  prevent  the  injury,  he 
will  be  held  liable  therefor,  notwithstanding  the  contributory  negligence 
of  the  injured  party.  Under  the  facts  in  this  case  it  would  have  been 
clearly  wrong  for  the  court  to  have  given  the  requested  charge  set  out 
in  the  second  assignment.  If  the  acts  of  appellant's  employes  were  not 
the  acts  of  a  reasonably  prudent  person  acting  under  the  same  or  similar 
circumstances,  and  appellee's  injuries  were  the  direct  and  proximate 
result  of  such  acts,  appellant  would  be  liable  therefor,  regardless  of 
whether  or  not  said  employes  at  the  time  actually  saw  the  danger  to 
which  appellee  was  exposed  by  their  negligence. 

In  the  case  made  by  the  pleadings  and  evidence  and  submitted  to 
the  jury  by  the  charge  the  question  as  to  whether  appellee  i^as  on  appel- 
lant's right  of  way  was  immaterial,  and  therefore  the  trial  court  did 
not  err  in  refusing  to  instruct  the  jury  that  appellee  was  not  upon  the 
right  of  way  at  the  time  he  was  injured,  conceding  for  the  sake  of  argu- 
ment that  such  instruction,  abstractly  considered,  was  correct. 

We  deem  it  unnecessary  to  consider  the  remaining  assignments  of 
error  in  detail.  It  is  sufficient  to  say  that  in  our  opinion  none  of  them 
present  any  error  which  would  authorize  a  reversal  of  the  judgment 
of  the  court  below.  The  several  special  charges  requested  by  appellant  in 
so  far  as  any  of  them  embody  a  correct  statement  of  the  law  applicable  to 
the  facts  of  this  case  were  unnecessary,  because  the  court  had  correctly 
instructed  the  jury  upon  the  issues  therein  presented  in  his  main  charge 
and  was  not  required  to  repeat  such  instructions.  The  charge  of  the 
court  contains  no  material  error,  and  fully  and  fairly  presents  all  of  the 
material  issues  raised  by  the  pleadings  and  evidence.  As  before  stated, 
we  are  of  opinion  that  the  verdict  of  the  jury  is  amply  supported  by  the 
evidence.    The  judgment  of  the  court  below  is  affirmed. 

A  firmed. 
Vol.  29  Civil— 7. 
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Louis  W.  Levy  v.  Clara  Wagner  et  al. 

Decided  May  29,  1902. 

1.— Principal  and  Surety— Agreement  to  Indorse  Notes— Refusal— Liability. 

Where  a  sale  of  land  on  credit  was  made  in  reliance  on  the  written  agree- 
ment of  L.,  a  third  person,  to  indorse  one  of  the  purchase  money  notes,  L/s  liabil- 
ity under  the  agreement  after  his  refusal  to  indorse  the  note  was  the  same  as 
though  he  had  indorsed  it,  and  the  payee  owed  him  no  duty  to  endeavor  to 
obtain  another  indorser  in  his  stead. 

8.— Same— Bankruptcy  of  Maker. 

The  payee  of  a  bankrupt  note  owes  no  duty  to  a  surety  thereon  to  prove  up 
the  debt  as  a  claim  against  the  brankrupt  estate. 

3. — Same — Note— Indorser. 

The  indorser  of  a  note  which  retains  a  vendor's  lien  on  land  has  not  the 
right  to  require  the  holder  to  enforce  the  lien  and  sell  the  property  before  he 
can  have  judgment  against  such  indorser. 

Appeal  from  Galveston.  Tried  below  before  Hon.  Robert  M.  Franklin. 

James  B.  and  Charles  J.  Stubbs,  for  appellant. 

Terry,  Balling er,  Smith  &  Cavin  and  Ballinger  Mills,  for  appellee. 

GARRETT,  Chief  Justice. — This  action  was  brought  by  Clara  Wag- 
ner and  others  against  Max  Borschow  and  his  wife  Sarah  Borschow, 
Louis  W.  Levy,  M.  Rosenberger,  and  I.  Hauser,  the  said  Hauser  both 
personally  and  as  trustee  in  bankruptcy  for  the  said  Max  Borschow,  and 
against  M.  S.  Ujffy,  as  trustee  in  a  deed  of  trust,  to  recover  the  amount 
of  certain  promissory  notes  given  for  the  purchase  money  and  the  cost 
of  improvements  upon  lot  No.  12,  the  east  half  of  lot  No.  13,  and  the 
west  half  of  lot  No.  11,  in  block  No.  338  in  the  city  of  Galveston,  which 
had  been  sold  by  the  plaintiffs  to  Borschow  and  wife.  A  foreclosure 
was  asked  of  the  vendor's  lien  and  that  of  the  deed  of  trust  given  by 
Borschow  and  wife  to  M.  S.  Ujffy  as  trustee  to  secure  the  payment  of 
the  notes.  Judgment  was  also  sought  against  the  defendants  Levy, 
Hauser,  and  Rosenberger  upon  their  agreement  to  indorse  and  as  the 
indorsers  of  three  of  the  notes,  one  by  each  of  them.  Pending  the  suit 
Hauser  and  Rosenberger  paid  the  notes  indorsed  by  them.  The  result 
of  the  suit  was  a  judgment  in  favor  of  the  plaintiffs  establishing  the 
liens  claimed  against  the  property  for  the  sum  of  $12,160.57,  being  the 
balance  of  principal,  interest,  and  attorney  fees  due  upon  the  note? 
sued  on,  but  provided  that  process  should  not  issue  against  the  property 
of  Sarah  Borschow,  wife  of  defendant  Max  Borschow,  nor  against  him, 
as  he  had  been  discharged  in  bankruptcy  since  the  making  of  the  notes 
and  creation  of  the  liens  sued  on.  It  was  also  adjudged  that  Levy  owed 
plaintiffs  $641.28,  being,  according  to  the  decree,  the  amount  of  the 
note  for  $576,  dated  June  14,  1899,  due  twelve  months  after  date,  with 
interest  at  8  per  cent  per  annum,  $65.28,  total,  $641.28,  which  note  he 
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had  refused  to  indorse.  The  decree,  however,  provided  that  no  execu- 
tion should  issue  against  Levy's  property  unless  the  land  and  improve- 
ments should  sell  under  the  foreclosure  for  less  than  $6013.20,  in  which 
case  execution  should  issue  against  Levy  for  the  difference  between 
$6013.20  and  the  amount  realized  from  such  sale,  not  to  exceed  the  said 
sum  of  $641.28.  The  other  orders  contained  in  the  decree  are  formal 
and  need  not  be  recited.  There  is  no  statement  of  the  facts  in  the  record, 
and  the  questions  here  presented  are  raised  by  assignments  of  error 
upon  exceptions  to  the  action  of  the  court  in  sustaining  demurrers  to 
the  defenses  pleaded  by  the  defendant  Levy.  The  petition  alleged  the 
sale  of  the  lots  to  Borschow  at  $3000  and  the  advancement  to  him  of 
$5000  for  the  construction  of  improvements  thereon,  and  in  considera- 
tion thereof  the  execution  of  twelve  promissory  notes  by  Borschow  to 
the  plaintiff  for  the  principal  amount  and  interest  included  to  the 
maturity  thereof ;  and  further  alleged  that  by  a  contract  in  writing  one 
Jake  Davis  and  the  defendants  Levy,  Hauser,  and  Rosenberger,  each  of 
them  agreed  in  the  order  named  to  indorse  one  of  the  four  notes  matur- 
ing first,  the  said  notes  being  for  the  sum  of  $576  each  and  due  re- 
spectively six,  twelve,  eighteen,  and  twenty-four  months  after  date;  but 
that  when  the  note  to  be  indorsed  by  the  defendant  Levy  was  presented 
to  him  for  indorsement  he  declined  to  indorse  the  same.  He  was  sued 
both  as  an  indorser  and  upon  his  agreement  to  indorse.  His  defenses 
to  which  demurrers  were  sustained  in  the  court  below  are  summarized 
as  follows:  (1)  That  the  liability  of  the  defendant  Levy  was  secondary, 
and  that  the  plaintiffs  had  no  recourse  against  him  except  for  a  de- 
ficiency remaining  after  the  application  pro  rata  to  this  note  and  the 
others  of  the  proceeds  of  the  sale  of  the  property  upon  which  the  lien 
had  been  retained.  (2)  That  the  estate  of  Borschow,  who  had  been 
adjudged  a  bankrupt,  had  paid  a  dividend  of  about  40  cents  on  the 
dollar  on  the  indebtedness  proved  against  him,  and  that  plaintiffs  could 
and  would  have  collected  from  35  per  cent  to  40  per  cent  on  their  claim 
if  they  had  taken  steps  to  obtain  such  payment,  which  they  wholly 
failed  to  do.  (3)  That  after  the  defendant  Levy  declined  to  indorse 
said  note  plaintiffs  could  and  should  have  required  Borschow  to  procure 
another  indorser,  and  should  have  endeavored  to  make  the  amount 
thereof  out  of  other  assets  of  said  Borschow;  that  it  was  the  duty  of 
plaintiffs  to  use  ordinary  prudence  and  care  to  avert  or  lessen  a  loss 
resulting  from  a  breach  of  the  agreement,  the  terms  of  the  answer  being 
that  by  using  proper  or  ordinary  care  plaintiffs  could  have  fully  pro- 
tected themselves  against  defendant's  alleged  failures  to  indorse.  The 
contract  by  which  the  defendant  Levy  agreed  to  indorse  the  note  was 
exhibited  as  a  part  of  the  petition.  It  set  out  the  terms  of  the  sale  to 
Borschow  and  described  the  twelve  promissory  notes  that  were  to  be 
executed,  and  recited  that  all  were  to  be  secured  by  vendor's  lien  and 
mechanic's  lien  or  otherwise  as  determined  by  the  vendors  of  the  par- 
cels of  land ;  and  further  that,  "whereas  it  being  desirous  to  have  the 
first  four  of  said  notes  indorsed  by  some  reliable  party  for  further 
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security,  now  therefore,  know  all  men  by  these  presents,  that  we,  the 
undersigned,  agree  and  will  indorse  said  M.  Borschow's  notes,  respec- 
tively, when  presented  to  us  as  follows:  *  *  *  Second  note  of 
$576  payable  twelve  months  after  its  date,  etc.,  by  (Signed)  L.  W. 
Levy."  This  agreement  was  dated  February  16, 1899.  It  appeared  from 
the  averments  of  the  petition  that  afterwards,  on  or  about  March  11, 
1899,  the  plaintiffs,  relying  upon  said  agreement,  consummated  their 
trade  with  Borschow. 

The  defendant  Levy  was  sued  both  as  an  indorser  and  upon  his  agree- 
ment to  indorse,  and  so  far  as  any  questions  arising  upon  the  record  are 
concerned,  it  is  immaterial  whether  the  suit  be  regarded  as  one  against 
him  as  an  indorser  of  the  note  or  upon  his  agreement  to  indorse  it,  for 
in  case  of  breach  of  an  agreement  to  indorse  the  measure  of  damages 
would  be  the  same  as  for  a  recovery  upon  the  indorsement,  and  the  de- 
fenses pleaded  by  him  are,  we  think,  equally  inapplicable  to  both  forms 
of  actions.  If  he  had  indorsed  the  note  his  liability  would  have  been 
that  of  a  surety,  since  the  agreement  was  to  indorse  for  the  purpose  of 
furnishing  security.  1  Dan.  Neg.  Inst.,  sec.  713b;  Cook  v.  Southwick, 
11  Texas,  617;  Latham  v.  Houston  Flour  Mills,  68  Texas,  127;  Brandt 
on  Sur.  and  Guar.,  sees.  147-154.  The  intention  of  the  parties  was  the 
test  by  which  their  relation  to  the  obligation  was  fixed.  By  the  agree- 
ment that  the  note  should  be  indorsed  as  further  security  was  meant 
that  it  should  be  in  addition  to  the  security  furnished  by  the  lien,  and 
was  intended  to  furnish  better  security  for  the  entire  fund  and  not 
merely  to  secure  full  payment  of  the  particular  note.  The  indorsement 
would  have  made  the  defendant  primarily  liable  for  the  payment  of  the 
entire  amount  of  the  note  as  surety,  and  his  agreement  to  indorse  must 
be  given  the*same  effect  as  if  he  had  indorsed  it*  The  securities  held 
by  the  plaintiffs  for  the  payment  of  all  of  the  notes  were  for  their 
own  benefit  to  secure  all  the  debt,  and  should  be  applied  so  as  to  give  them* 
the  fullest  security.  The  contention  that  the  note  indorsed  by  the 
defendant  should  be  credited  by  a  pro  rata  amount  of  the  proceeds  of 
the  sale  of  the  land  is  inconsistent  with  the  idea  of  further  security  of 
the  entire  purchase  money.  Under  the  bankrupt  law  the  defendant 
had  the  same  right  to  prove  up  the  note  for  payment  in  the  bankruptcy 
proceedings  that  the  plaintiffs  had,  and  if  plaintiffs  were  satisfied  with 
their  security  they  were  under  no  obligation  to  go  into  the  bankrupt 
court  and  prove  the  claim  for  the  benefit  of  the  surety.  Mere  delay 
and  passivity  of  the  creditor  does  not  discharge  the  surety.  He  has 
his  own  efficient  and  appropriate  remedies.  1  Dan.  Neg.  Inst.,  sees. 
1326,  1339.  Nor  has  the  indorser  of  a  note  which  retains  a  vendor's 
lien  on  land  the  right  to  require  the  holder  of  the  note  to  enforce  the 
lien  and  sell  the  property  before  he  can  have  judgment  against  the  in- 
dorser. Nesmith  v.  McLemore,  23  Texas,  442.  Levy  was  bound  by 
his  contract  to  indorse,  and  it  is  no  answer  to  a  suit  to  enforce  this 
obligation  that  the  plaintiffs  could  have  collected  a  part  of  their  claim 
by  proof  of  it  against  the  estate  of  Borschow  in  bankruptcy,  or  that  they 
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should  first  exhaust  the  security  furnished  by  the  land.  No  duty  rested 
on  the  plaintiffs,  when  the  defendant  breached  his  contract  by  refusing 
to  indorse  the  note,  to  hunt  up  another  person  to  indorse  it  in  order 
to  reduce  the  damages  for  which  the  defendant  was  liable  on  account 
thereof.  The  doctrine  is  not  applicable  to  a  contract  of  suretyship  or 
guaranty  as  this,  since  the  measure  of  damages  is  a  fixed  liability  for 
the  amount  of  the  contract.  We  deem  it  unnecessary  to  notice  the  re- 
maining assignments  of  error  further  than  to  say  that  the  judgment 
against  the  defendant  Levy  did  not  include  attorney  fees,  and  he  is 
fully  protected  by  the  judgment  of  the  court  from  liability  for  any  sum 
more  than  the  difference  between  what  the  property  might  sell  for  and 
the  original  amount  of  the  purchase  money  less  payments  thereon,  if  it 
should  sell  for  less  than  that  amount,  not  to  exceed  the  amount,  principal 
and  interest,  of  the  note  which  should  have  been  indorsed  by  him.  The 
judgment  of  the  court  below  will  be  affirmed. 

Affirmed. 
Writ  of  error  refused. 


J.  W.  Gleed  v.  Mbs.  T.  M.  Pickett  et  al. 

Decided  April  4,  1902. 

1.— Homestead— Designation— Mortgage— Charge. 

Where  a  husband  and  wife,  owning  contiguous  tracts  of  land,, all  of  which 
were  used  for  homestead  purposes,  designated  200  acres  thereof  for  their  home- 
stead, and  then  mortgaged  the  other  parts,  the  lien  so  created  was  valid  if  the 
designation  was  made  in  good  faith,  although  it  covered  land  in  cultivation  and 
more  distinctly  used  for  homestead  purposes  than  certain  pasture  land  included 
in  the  designation;  and  hence,  in  an  action  .to  foreclose  the  mortgage,  defended 
on  the  ground  that  it  covered  homestead  property,  it  was  misleading  for  the 
court's  charge  to  define  the  homestead  as  the  place  of  residence,  including  200 
acres,  "used  by  the  head  of  the  family  for  the  maintenance  of  himself  and 
family,"  etc.,  since  this  ignored  the  effect  of  the  designation. 

8.— Same— Issue  of  Designation  in  Good  Faith. 

In  such  action  of  foreclosure,  where  the  evidence  as  to  the  use  of  the  mort- 
gaged land  was  meager,  and  there  was  other  evidence  suggesting  that  the  desig- 
nation might  have  been  a  mere  pretext  to  avoid  the  laws  inhibiting  the  crea- 
tion of  a  lien  on  the  homestead,  it  was  proper  for  the  court  to  submit  to  the 
jury  the  issue  of  whether  the  land  mortgaged  was  homestead  or  not. 

Appeal  from  Bosque.    Tried  below  before  Hon.  William  Poindexter. 

Wm.  M.  Knight,  for  appellant. 

Robertson  &  Robertson,  for  appellees. 

CONNER,  Chief  Justice. — This  was  a  suit  brought  in  the  District 
Court  of  Bosque  County  by  the  plaintiff,  J.  W.  Gleed,  to  foreclose  a 
mortgage  executed  in  his  lifetime  by  Joseph  Pickett  and  his  wife,  Mrs. 
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T.  M.  Pickett,  on  certain  contiguous  tracts  of  land  situated  in  said 
county.  Joseph  Pickett  having  died,  the  suit  was  brought  against  the 
widow,  Mrs.  Pickett,  and  the  children. 

The  defense  was  that  the  largest  and  most  valuable  part  of  the  land 
covered  by  the  mortgage  was  at  the  time  of  its  execution  the  homestead 
of  Pickett  and  his  family.  To  this  the  plaintiff  replied  that  at  the 
time  of  executing  the  mortgage  Pickett  owned  about  500  acres  of  land 
in  different  tracts,  adjoining  each  other,  and  that  he  and  his  wife  then 
designated  200  acres  as  their  homestead,  including  the  residence,  barns, 
lots,  cribs,  etc.,  all  of  which  was  then  used  by  .them  for  the  purposes  of 
a  home,  and  executed  a  mortgage  on  the  remainder. 

The  case  was  tried  before  a  jury,  and  on  the  30th  day  of  August,  1901, 
a  verdict  and  judgment  was  rendered  for  the  defendants. 
Among  other  things,  the  court  charged  the  jury: 
"1.  The  defendants  having  admitted  the  plaintiff's  cause  of  action, 
you  will  find  for  the  plaintiff  and  against  the  defendants  that  plaintiff 
is  entitled  to  recover  $4966,  and  that  plaintiff  has  a  lien  upon  all  the 
land  described  in  plaintiff's  petition  to  secure  payment  thereof,  unless 
you  find  that  the  portion  of  said  lands  described  in  plaintiff's  petition 
and  in  the  deed  of  trust  introduced  in  evidence  was  at  the  time  of  the 
execution  of  said  trust  deed,  which  was  on  the  23rd  of  October,  1890,  a 
part  of  the  homestead  of  the  defendant,  Mrs.  Pickett,  and  of  her  deceased 
husband. 

"2.  The  homestead  of  a  family  not  in  a  town  or  city  shall  consist  of 
not  more  than  200  acres  of  land,  which  may  be  in  one  or  more  parcels 
or  tracts,  together  with  the  improvements  thereon,  and  such  homestead 
can  not  be  made  the  subject  of  a  mortgage  or  trust  deed,  and  can  not 
be  incumbere4  in  any  way  by  the  husband  for  debt. 

"3.  The  homestead,  as  above  defined,  consists  of  the  domicile  and 
residence  and  other  houses  and  improvements  where  the  family  resides, 
together  with  200  acres  of  land. used  by  the  head  of  the  family  for  the 
support  and  maintenance  of  himself  and  family.  Whether  said  200 
acres  consists  of  one  or  more,  or  of  parts  of  several  tracts,  such  home- 
stead can  not  exceed  200  acres,  and  must  be  confined  to  the  land  used 
for  the  purposes  of  a  home,  as  above  indicated." 

The  third  clause  of  the  charge  is  questioned  by  appropriate  assign- 
ment of  error  and  we  think  the  assignment  good.  The  facts  show  that 
at  or  about  the  time  of  the  execution  of  the  deed  of  trust  Joseph  Pickett 
and  wife  also  executed  an  instrument  that  purports  to  designate  their 
homestead  upon  200  acres  of  land  therein  described  adjoining  the  112 
acres  upon  which  the  appellant's  lien  was  asserted.  The  homestead  as 
so  described  including  the  houses,  barn,  lot,  etc.,  but  consisted  of  the 
greater  part  in  an  inclosed  pasture  used  in  connection  with  the  farm 
for  grazing  farm  steck.  Pickett  was  a  farmer,  and  for  many  years  had 
used  and  cultivated  said  112  acres  as  such.  The  homestead  as  claimed 
by  appellees  on  the  trial  was  200  acres  that  included  the  houses,  lots, 
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and  cultivated  land.  The  jury  therefore  may  have  concluded  that  the 
fanning  land  must  be  included  in  the  homestead,  notwithstanding  its 
exclusion  by  the  asserted  designation.  While  some  of  the  earlier  de- 
cisions seem  to  define  the  homestead  as  that  which  is  used  for  the  sup- 
port and  maintenance  of  the  family,  the  limitation  of  the  present  Con- 
stitution is  that  the  land  shall  be  used  for  the  "purposes"  of  a  home,  and 
We  think  the  court's  charge,  therefore,  too  restrictive.  It  may  be  true, 
as  the  jury  very  probably  concluded,  that  of  all  the  lands  involved  the 
farming  land  was  most  distinctively  that  which  was  '/used  by  the  head 
of  the  family  for  the  support  and  maintenance  of  himself  and  family ," 
yet  if  excluded  by  lawful  designation  such  farming  land  was  no  part  of 
the  homestead,  but  in  such  event  the  homestead  consisted  rather  of  the 
200  acres  that  had  been  lawfully  designated  as  such.  It  seems  to  be  con- 
ceded in  behalf  of  appellees  that  the  use  to  which  the  pasture  was  put  by 
Joseph  Pickett  was  a  homestead  purpose.  Should  the  jury  so  find  and 
also  find  that  there  had  been  a  bona  fide  dedication  thereof  by  Joseph 
Pickett  as  part  of  his  homestead,  as  alleged,  then  appellant's  asserted 
lien  is  valid.  For  the  right  of  the  head  of  the  family  to  designate  and 
set  apart  as  a  homestead  the  particular  200  acres  of  a  larger* body  of 
land,  all  of  which  is  used  for  the  purposes  of  a  home,  is  conferred  by 
our  statute  law  and  upheld  by  our  decisions.  Rev.  Stats.,  art.  2403; 
Affleck  v.  Wangemann,  55  S.  W.  Rep.,  312.  We  think,  therefore,  that 
under  the  circumstances  of  this  case  the  court  erred  in  the  instructions 
complained  of.  To  say  the  least  of  it,  we  think  it  was  under  the  cir- 
cumstances misleading  and  very  probably  prejudicial. 

Error  is  also  assigned  to  the  sixth  clause  of  the  court's  charge  in 
that  the  issue  of  homestead  be  submitted  at  all, — the  contention  being 
that  the  uncontroverted  evidence  6hows  that  the  200  acres  designated  as 
a  homestead  by  Joseph  Pickett  and  wife  in  1890  included  the  houses, 
etc.,  and  that  the  same  was  then  being  used  for  the  purpose  of  a  home. 
While  we  have  felt  some  hesitancy  in  overruling  this  assignment,  we 
have  finally  concluded  to  do  so,  as  the  evidence  in  the  record  relating 
to  the  use  of  the  pasture  is  rather  meager,  and  inasmuch  as  the  evidence 
also  suggests  that  the  alleged  designation  may  have  been  a  mere  pre- 
text to  avoid  the  effect  of  our  laws  inhibiting  the  creation  of  a  lien  on 
the  homestead.  The  designation  to  be  enforcible  as  against  the  wife 
must  be  real  as  contradistinguished  from  one  colorable  only,  unless,  in- 
deed, the  wife  may  be  estopped  as  against  one  in  the  attitude  of  a  pur- 
chaser for  valuable  consideration  without  notice  of  its  vice.  While  the 
pleadings,  charge,  and  evidence  may  not  very  clearly  present  such  issue, 
the  record  nevertheless  is  sufficiently  suggestive  thereof  to  make  us  un- 
willing to  dispose  of  the  appeal  under  the  assignment  here  noticed,  or 
under  the  assignment  to  the  court's  refusal  to  give  the  requested  per- 
emptory instruction  to  find  for  appellant. 

Other  assignments  need  not  be  mentioned  further  than  to  suggest 
that  special  charge  number  2  given  at  appellees'  request  entirely  ignored 
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the  issue  of  designation  of  the  homestead  as  plead  by  appellant,  and  it 
should  therefore  have  been  refused. 

For  the  error  in  the  court's  charge  first  mentioned,  the  judgment  will 
be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Hunter,  Associate  Justice,  did  not  sit  in  this  case. 


Texas  &  Pacific  Railway  Company  v.  G.  M.  Tribblb. 

Decided  April  4,  1902. 

1.— Carriers  of  live  Stock— Negligence— Charge. 

Where  a  railway  company  was  sued  for  damages  to  two  carloads  of  horses 
shipped  over  its  line,  a  charge  defining  negligence  as  "such  care,  prudence,  and 
caution  as  an  ordinarily  careful,  prudent,  and  cautious  man  would  have  exer- 
cised under  like  circumstances,"  and  instructing  that  a  failure  by  the  defendant 
to  exercise  such  prudence  and  caution  in  handling  the  horses  would  constitute 
negligence,  is  approved. 

S.— Appeal— Suggestion  of  Delay— Damages. 

While  a  suggestion  of  delay  by  appellee  in  this  case  would  have  entitled 
him  to  an  affirmance  with  10  per  cent  damages,  yet  as  no  such  suggestion  is 
made,  the  judgment  is  affirmed  without  damages. 

Appeal  from  Taylor.    Trieb  below  before  Hon.  N.  R.  Lindsey. 

B.  G.  Bidwell,  for  appellant. 

Hardmcke  &  Hardwiche,  for  appellee. 

STEPHENS,  Associate  Justice. — This  appeal  is  from  a  verdict  and 
judgment  for  $750  recovered  as  damages  to  two  cars  of  horses  carried 
from  Cisco  to  Waskom,  Texas,  in  November,  1900. 

The  evidence  tended  to  prove  and  warranted  the  jury  in  finding  that 
through  the  negligence  of  appellant  there  was  delay  of  about  twenty- 
three  hours  in  the  carriage  of  these  horses  from  Cisco  to  Waskom — the 
time  usually  required  being  only  about  twenty-four  or  twenty-five  hours; 
and  that  this  delay,  together  with  the  careless  and  rough  manner  in 
which  the  horses  were  handled — resulting  in  the  loss  and  death  of  some 
of  them — produced  injuries  commensurate  with  the  damages  recovered. 
The  assignment  that  the  verdict  is  excessive  is  therefore  overruled. 

The  testimony  of  appellee  as  to  the  market  value  of  the  horse6  in 
good  condition  as  Waskom  fully  warranted  the  charge  complained  of 
in  the  second  assignment  on  the  measure  of  damages,  and  that  assign- 
ment is  consequently  overruled. 

We  approve  the  charge  defining  negligence,  and  therefore  overrule 
the  third  and  last  assignment,  complaining  of  it. 

A  suggestion  of  delay  would  have  entitled  appellee  to  damages  in 
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this  case,  as  in  quite  a  number  of  other  simple  damage  suits  brought 
before  us  by  this  and  some  other  appellants,  but  as  the  party  interested 
has  not  seen  fit  to  make  the  suggestion  we  have  hitherto  hesitated  and 
still  hesitate  to  affirm  with  damages,  especially  as  the  verdicts  fixing  the 
amount  of  damages  in  such  cases  are  usually  about  all  that  the  evidence 
most  favorable  to  recovery  will  Warrant. 

The  judgment  is  affirmed. 

Affirmed. 

Hunter,  Associate  Justice,  did  not  sit  in  this  case. 


W.  T.  Steward  v.  S.  L.  Wagley. 

Decided  April  12,  1902. 

State  School  Land— Purchase— Application— Change  of  Price. 

Where  defendant  made  application  to  purchase  State  school  land  at  $1  per 
acre  at  a  time  when  it  was  appraised  at  $2  per  acre,  and  the  appraisal  was 
changed  to  $1  per  acre,,  and  thereafter  the  land  was  awarded  by  the  Commis- 
sioner to  defendant  on  his  still  pending  application,  such  award  was  valid,  no 
superior  intervening  rights  having  attached,  «nd  the  land  was  no  longer  on  the 
market.  Gracey  v.  Hendrix,  93  Texas,  26,  criticised,  and  Hazlewood  v.  Rogan, 
95  Texas,  295,  followed. 

Appeal  from  Briscoe.    Tried  below  before  Hon.  H.  H.  Wallace. 

If.  M .  Pardue  and  John  W.  Wray,  for  appellant. 

Wilson  &  Kinder,  D.  B.  Hill,  and  Wm.  J.  Berne,  Jr.,  for  appellee. 

STEPHENS,  Associate  Justice. — June  23,  1898,  appellant,  an 
actual  settler,  made  application  to  purchase  as  dry  grazing  land  at  $1 
per  acre  the  section  of  school  land  in  controversy,  complying  in  ail  re- 
spects with  the  law  provfding  for  the  sale  of  such  lands.  The  applica- 
tion was  rejected  because  of  a  previous  sale  to  appellee.  Suit  was  con- 
sequently instituted  by  appellant  to  recover  the  land,  which  resulted  in 
a  verdict  and  judgment  against  him,  from  which  this  appeal  is  prose- 
cuted. 

The  court  held  that  if  the  land  was  on  the  market  at  all  when  appel- 
lant made  his  application  it  was  on  the  market  at  $2  per  acre,  and  inas- 
much as  he  had  only  offered  $1  per  acre,  instructed  a  verdict  against 
him. 

This  section  of  land,  with  numerous  others  in  Briscoe  County,  was 
originally  classified  as  dry  grazing  and  appraised  at  $2  per  acre.  It 
was  reclassified  September  27,  1891,  and  placed  on  the  market  as  dry 
agricultural  land,  but  at  the  same  price.  The  authority  of  the  Land 
Commissioner  to  make  this  change,  however,  is  denied  in  the  briefs  for 
both  parties.  September  30,  1897,  on  petition  of  110  resident  citizens, 
stating  that  all  the  public  free  school  land  in  Briscoe  County  classified 
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as  agricultural  land  had  been  erroneously  classified,  the  Land  Commis- 
sioner changed  the  classification  of  all  such  lands,  including,  it  seems, 
the  section  in  controversy,  to  dry  grazing  and  the  appraisement  to  $1 
per  acre,  and  sent  the  following  letter  to  the  county  clerk  of  that  county: 

"Sept.  30,  1897. — County  Clerk  Briscoe  Co.,  Silverton,  Texas:  Dear 
Sir. — This  is  to  inform  you  that  I  have  this  day  changed  the  classifica- 
tion of  all  the  remaining  unsold  school  lands  in  your  county  heretofore 
classified  as  "agricultural,"  to  grazing,  and  valued  the  same  at  the  mini- 
mum  price  for  such  lands  under  the  law,  viz.,  $1  per  acre,  and  yon  are 
hereby  officially  instructed  to  make  corresponding  changes  on  your  record 
of  classification  and  appraisement,  holding  this  letter  on  file  as  your 
official  authority  for  such  changes.  You  will  please  acknowledge  re- 
ceipt and  compliance  with  request  herein.  Very  respectfully,  Andrew  J. 
Baker,  Commissioner." 

But  it  is  claimed  that  the  land  in  controversy  had  already  been  sold 
(August  21,  1897)  to  appellee  as  dry  grazing  land  at  $1  per  acre,  and 
consequently  that  it  was  not  on  the  market  at  the  price  offered  by  ap- 
pellant when  he  applied  to  purchase  it.  It  may  be  conceded  that  the 
above  quoted  letter  of  the  Land  Commissioner,  read  in  the  light  of  his 
own  official  acts,  did  not  place  upon  the  market  land  then  treated  by 
him  as  already  sold  to  another;  for  it  probably  had  reference  only  to 
the  "remaining  unsold  school  lands"  as  shown  by  the  records  of  his 
office.  Bowerman  v.  Pope,  61  S.  W.  Rep.,  330.  We  are  thus  brought 
to  the  inquiry,  was  the  proof  such  as  to  warrant  the  court  in  assuming 
that  at  the  date  of  the  Land  Commissioner's  letter  (September  30,  1897) 
placing  the  "remaining  unsold  school  lands"  in  Briscoe  County  on  the 
market  at  $1  per  acre  the  records  of  his  office  showed  a  sale  to  appellee 
of  the  section  in  dispute  ? 

As  soon  as  this  letter  was  received  the  county  clerk  of  Briscoe  County 
proceeded  to  make  up  a. new  classification  and  appraisement  record  of 
all  unsold  school  lands  in  that  county,  and  entered  the  section  in  ques- 
tion in  this  new  record  as  dry  grazing  land  at  $1  per  acre,  thus  treating 
it  as  unsold.  The  first  notice  he  had  of  any  sale  to  appellee  was  received 
from  the  General  Land  Office  November  6,  1897,  and  was  dated  Novem- 
ber 2,  1897.  This  notice  stated  that  the  land  had  been  awarded  to 
S.  L.  Wagley  as  dry  grazing  land  at  $1  per  acre,  August  21,  1897.  A 
certificate  from  the  General  Land  Office,  dated  October  9,  1900,  was 
read  in  evidence,  to  the  effect  that  the  records  of  that  office  showed  that 
the  section  in  controversy  had  been  classified  as  dry  grazing  land  and 
appraised  at  $1  per  acre  under  the  Act  of  1895,  and  that  this  classifica- 
tion arid  appraisement  had  never  been  changed.  The  classification  and 
appraisement  referred  to  in  this  certificate  must  have  been  the  classifica- 
tion and  appraisement  made  September  30,  1897,  upon  the  petition  of 
the  110  resident  citizens  of  Briscoe  County.  Indorsed  on  the  applica- 
tion of  appellant  was  the  following:  "Received  6-26,  1898.  Sold 
to  S.  L.  Wagley  8-21-97  as  additional  land.  Wagley  is  this  day  advised 
of  proof  of  nonsettlement  on  his  home  section  7-1-98.    B." 
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This  evidence  may  have  tended  to  show  a  sale  or  award  to  appellee 
on  August  21,  1897,  but  did  it  conclusively  do  so?  We  think  not.  No 
certified  copy  or  other  direct  proof  of  the  entry  or  other  record  in  the 
Land  Office  of  the  sale  to  appellee  was  produced  on  the  trial,  and  no 
reason  i6  suggested  by  the  record  why  this  was  not  done,  unless  it  be 
that  such  proof  would  have  been  unfavorable  to  appellee.  So  far  from 
conclusively  showing  an  award  to  appellee  prior  to  September  30,  1897, 
the  evidence  tended  rather  to  show  that  the  award  had  really  been  made 
after  that  time,  about  November  2,  1897,  when  notice  thereof  was  sent 
to  the  county  clerk,  though  the  sale  was  thenceforth  treated  in  the  Gen- 
eral Land  Office  as  having  been  made  when  the  application  to  purchase 
was  filed  there — August  21,  1897,  in  accordance  with  the  following  pro- 
vision of  the  law :  "*  *  *  the  sale  shall  be  deemed  and  held  effective 
from  the  date  the  affidavit  and  obligation  are  filed  in  the  General  Land 
Office."    Rev.  Stats.,  art.  4218j. 

If,  then,  there  had  been  no  sale,  either  in  substance  or  in  form,  to 
appellee  when  the  "unsold  school  lands"  were  placed  on  the  market  by 
the  above  letter  of  September  30,  1897,  the  land  in  controversy  was  by 
that  letter,  and  for  the  first  time,  placed  on  the  market  at  $1  per  acre, 
and  as  the  Land  Commissioner  was  not  authorized  to  sell  it  to  appellee 
at  that  price  on  an  application  previously  made  when  the  price  was  $2 
per  acre  (as  was  decided  by  our  Supreme  Court  in  Hendrix  v.  Gracy,  51 
Southwestern  Reporter,  846),  it  must  be  held  that  the  award  to  him 
afterwards  did  not  take  it  off  the  market,  but  left  it  still  subject  to  the 
application  of  appellant. 

But  on  the  other  hand,  if  the  award  to  appellee  as  shown  by  the  rec- 
ords of  the  General  Land  Office  had  already  been  made  when  the  letter 
of  September  30,  1897,  was  written,  the  view  taken  by  the  trial  court 
was  correct.  We  have  no  doubt  the  case  will  be  more  fully  developed 
on  the  next  trial. 

For  the  error  above  indicated,  the  judgment  is  reversed  and  the  cause 
remanded  for  a  new  trial. 

OK  MOTION  FOB  REHEARING. 

The  opinion  of  the  Supreme  Court  in  the  late  important  case  of 
Hazlewood  v.  Rogan,  67  Southwestern  Reporter,  80,  seems  to  require  a 
modification  of  our  opinion  in  this  case. 

In  the  case  of  Hendrix  v.  Gracey,  50  Southwestern  Reporter,  137,  it 
was  held  by  this  court  that  the  application  of  Hendrix  to  purchase  as 
an  actual  settler  the  section  of  land  involved  in  that  contention  at  $1.50 
per  acre,  though  filed  when  the  price  was  $2  per  acre,  entitled  him  to  an 
award  without  making  a  new  application  when  the  price  was  reduced 
to  $1  per  acre.  Inasmuch  as  he  was  clearly  an  actual  settler  and  his 
application  to  purchase  at  $1.50  per  acre  was  still  pending  and  insisted 
upon,  notwithstanding  the  reduction  of  the  price  to  $1  per  acre,  no 
right  of  Gracey  or  any  other  applicant  having  intervened,  we  treated 
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his  application  as  being  in  substantial  compliance  with  the  law  provid- 
ing for  the  sale  of  school  lands  to  actual  settlers.  But  on  writ  of  error 
the  Supreme  Court  overruled  this  view,  and  held  that  inasmuch  as  the 
application  of  Hendrix  did  not  comply  with  the  law  at  the  very  time 
when  it  was  filed  in  the  General  Land  Office  it  was  void,  and  no  right  to 
the  land  attached  under  it  when  the  price  was  so  reduced  as  to  be  covered 
by  it,  although  "Gracey  may  not  have  acquired  any  legal  right  himself," 
assigning  as  the  reason  for  this  ruling,  "because  the  law  is  not  so  writ- 
ten." The  strict  and  literal  interpretation  thus  given  this  statute  seems, 
however,  to  have  been,  in  some  respects  at  least,  materially  modified,  if 
not  rejected,  in  the  case  of  Hazlewood  v.  Rogan  above  referred  to,  in 
which  it  is  held  that  an  application  made  to  purchase  school  land  as 
additional  land  by  one  entitled  to  purchase  additional  land,  although 
filed  before  the  land  is  on  the  market,  will  support  an  award  made  after 
the  land  is  on  the  market  if  such  award  be  made  before  any  superior 
intervening  rights  have  attached.  Such  is  our  understanding  of  the 
opinion  of  the  learned  Chief  Justice  in  that  case,  which,  as  already  seen, 
accords  with  the  view  originally  expressed  by  us  in  Hendrix  v.  Gracey. 
It  is  insisted  in  the  argument  of  counsel  for  the  motion  that  the  'test 
adopted  (by  the  Supreme  Court)  in  the  Gracey  case  can  not  be  har- 
monized either  with  the  test  or  the  reasoning  in  the  Hazlewood  case," 
and  it  is  difficult  for  us  to  see  how  the  application  can  be  treated  as 
absolutely  void  in  the  one  case  because  prematurely  filed,  and  good 
enough  for  a  valid  award  in  the  other  although  prematurely  filed;  but 
this  we  leave  to  the  Supreme  Court  to  settle.  There  is,  however,  this 
difference  between  the  facts  of  the  Hendrix-Gracey  case  on  the  one  hand 
and  the  Hazlewood-Rogan  case  and  the  case  at  bar  on  the  other:  In 
the  former  no  award  was  made  to  Hendrix,  while  in  each  of  the  latter 
awards  were  made,  though  upon  applications  prematurely  filed. 

We  have  concluded,  therefore,  to  modify  the  original  opinion  in  this 
case  by  withdrawing  the  following:  "and  as  the  Land  Commissioner  was 
not  authorized  to  sell  it  to  appellee  at  that  price  on  an  application  pre- 
viously made  when  the  price  was  $2  per  acre  (as  was  decided  by  our 
Supreme  Court  in  Hendrix  v.  Gracey,  51  Southwestern  Reporter,  846), 
it  must  be  held  that  the  award  to  him  afterwards  did  not  take  it  off  the 
market,  but  left  it  still  subject  to  the  application  of  appellant/* 

In  lieu  of  what  is  thus  withdrawn  we  now  hold,  on  the  authority  of 
Hazlewood  v.  Rogan,  that  if  the  land  in  controversy  was  awarded  to 
Wagley  as  additional  land  after  the  price  was  reduced,  though  upon  an 
application  previously  filed,  Steward,  who  was  plaintiff  below  and  whose 
application  was  undoubtedly  subsequent  to  the  award  to  Wagley,  was 
not  entitled  to  recover,  because  he  not  only  failed  to  prove,  as  was  in- 
cumbent upon  him,  that  Wagley  was  not  entitled  to  the  award,  but 
offered  no  evidence  on  that  subject.  Reeves  v.  Smith,  58  S.  W.  Rep., 
185,  and  several  other  cases.  In  the  contingency,  then,  of  an  award  to 
Wagley  after  the  price  of  the  land  was  reduced,  as  well  as  in  that  of  an 
award  to  him  before,  if  shown,  as  is  to  be  inferred,  by  the  records  of 
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the  General  Land  Office  when  the  Commissioner  sent  out  the  letter  of 
September  30,  1897,  appellant,  whose  application  stood  rejected,  failed 
to  show  that  the  land  was  on  the  market  at  the  price  offered  by  him 
when  he  filed  his  application. 

It  follows  from  this  conclusion  that  the  court  did  not  err  in  instruct- 
ing a  verdict  against  appellant,  and  that  the  motion  should  be  granted 
and  the  judgment  affirmed. 

Motion  granted.    Judgment  affirmed. 

Writ  of  error  refused. 


W.  K.  Bell  et  al.  v.  C.  C.  Williams  et  al. 

Decided  February  15,  1902. 

1.— Public  Land*— Trespass  to  Try  Title-— Burden  of  Proof. 

Where  plaintiffs  sued  for  State  school  land,  claiming  under  a  rejected  appli- 
cation subsequent  in  time  to  the  application  upon  which  it  had  been  awarded  by 
the  Commissioner  to  defendant  as  additional  land,  the  burden  was  on  plaintiffs 
to  show  that  defendant  was  not  an  actual  settler  at  the  time  of  her  application 
to  purchase  the  additional  land,  or  was  acting  in  collusion  with  her  codefendant 
in  fraudulently  acquiring  the  land  for  him. 

ft. — Same-— Award  Prima  Facie  Proof  of  Settlement. 

The  award  of  the  Commissioner  to  defendant  being  prima  facie  proof  of 
her  actual  settlement,  it  was  error  for  the  court  to  exclude  evidence  of  it  from 
the  consideration  of  the  jury,  especially  as  defendant,  being  aged  and  decrepit, 
was  not  present  at  the  trial  to  testify,  and  the  charge  was  not  clear  as  to  the 
burden  of  proof  being  on  the  plaintiff. 

Appeal  from  Palo  Pinto.    Tried  below  before  Hon.  W.  J.  Oxford. 

Howard  Martin  and  F.  0.  McKinsey,  for  appellants. 

J  no.  H.  Eaton  and  Oeo.  A.  McCall,  for  appellees. 

STEPHENS,  Associate  Justice.— October  20,  1899,  Wilson  Bates 
sued  W.  K.  and  E.  M.  Bell  in  trespass  to  try  title  to  recover  the  west 
half  of  section  66,  block  2,  Palo  Pinto  County.  November  14,  1899,  C. 
C.  Williams  sued  Wilson  Bates  and  W.  K.  and  R.  M.  Bell  in  trespass  to 
try  title  to  recover  not  only  the  west  half  of  said  section  66,  but  also  the 
north  half  and  southeast  quarter  of  section  58  in  same  block.  December 
27,  1900,  Wilson  Bates  answered  the  suit  of  Williams  with  a  disclaimer 
as  to  section  58  and  a  plea  of  not  guilty  as  to  section  66.  The  Bells 
answered  both  suits  with  separate  pleas  of  not  guilty.  On  motion  of 
Bates  and  Williams  the  two  suits  were  consolidated  and  tried  together, 
the  trial  resulting  in  a  verdict  and  judgment  in  favor  of  Bates  for  the 
lahd  claimed  by  him  and  in  favor  of  Williams  for  the  other  tracts,  from 
which  the  Bells  have  appealed. 

The  court  instructed  a  verdict  against  W.  K.  Bell  (who  held  all  the 
lands  in  controversy  under  the  award  of  the  Land  Commissioner),  be- 
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cause  he  had  lost  title  to  the  basic  section  before  making  his  application 
to  purchase  the  additional  lands,  as  was  decided  in  Bell  v.  Williams, 
56  Southwestern  Reporter,  779. 

The  application  of  Bates  and  of  R.  M.  Bell  to  purchase  the  west  half 
of  66  and  the  applications  of  R.  M.  Bell  to  purchase  the  north  half  and 
the  southeast  quarter  of  58  were  filed  in  the  General  Land  Office  at  the 
same  time,  8  o'clock  a.  m.,  September  20, 1897.  The  second  applications 
of  Williams  (the  first  having  been  made  before  the  land  was  on  the 
market)  were  not  filed  till  July  5, 1899.  All  parties  applied  to  purchase 
the  lands  in  controversy  as  additional  lands. 

The  only  controverted  issues  of  fact  submitted  to  the  jury  were  (1) 
whether  or  not  R.  M.  Bell  was  an  actual  settler  on  her  home  tract,  the 
southeast  quarter  of  section  42  (awarded  to  her  May  24,  1897),  when 
she  applied  to  purchase  it,  May  5,  1897,  and  whether  or  not  she  still 
occupied  it  when  she  applied  to  purchase  the  additional  lands;  (2) 
whether  or  not  in  making  the  original  purchase,  or  in  making  applica- 
tions to  purchase  the  additional  lands,  she  was  acting  in  collusion  with 
her  son,  W.  K.  Bell,  to  acquire  the  same  for  him. 

There  was  a  general  verdict  in  favor  of  Bates  for  the  west  half  of  66 
and  in  favor  of  Williams  for  what  he  claimed  out  of  the  other  section. 

The  court  undertook  to  instruct  the  jury  as  to  the  burden  of  proof, 
but  failed,  we  think,  to  distinctly  place  it  on  Bates  and  Williams,  who 
undoubtedly  held  the  affirmative  of  these  issues.  They  were  both  plain- 
tiffs as  to  R.  M.  Bell,  and  as  such  were  required  to  show  a  superior  right 
to  the  lands  sued  for.  Neither  of  them  had  obtained  an  award  from 
the  Land  Commissioner  and  neither  of  them  had  filed  an  application 
prior  to  hers,  that  of  Bates  being  contemporaneous  and  those  of  Wil- 
liams subsequent.  The  home  tract  of  R.  M.  Bell  had  been  awarded  to 
her  upon  application  to  purchase  it  as  an  actual  settler,  which  award 
had  never  been  canceled,  and  a  prima  facie  case  was  thus  made  in  her 
favor  of  actual  settlement  in  the  first  instance.  A  certified  copy  of  this 
application  was  read  in  evidence,  but  R.  M.  Bell,  who  was  both  aged 
and  decrepit,  did  not  appear  as  a  witness  at  the  trial.  The  court  in* 
structed  the  jury  that  they  could  not  consider  it  as  evidence  of  actual 
settlement  on  her  home  section  and  to  disregard  it  entirely  on  that  issue. 
This  charge  had  the  effect  of  destroying  the  prima  facie  case  made  in 
favor  of  R.  M.  Bell  when  she  proved  that  the  application  had  been  ac- 
cepted by  the  Land  Commissioner,  and  was  especially  to  her  detriment 
as  she  did  not  testify  before  the  jury,  and  the  charge  on  the  burden  of 
proof  was,  to  say  the  least,  confusing,  for  we  have  found  it  difficult  to 
determine  ourselves  where  the  court  meant  to  place  the  burden  of  proof 
on  the  controverted  issues  of  fact. 

The  charge  submitting  the  issue  of  collusion  is  not  entirely  free  from 
the  objections  made  to  it  in  appellants9  brief.  We  find  no  merit  in  as- 
signments raising  other  questions. 

Because  the  court  erred  in  the  charges  affecting  the  burden  of  proof 
and  in  singling  out  and  withdrawing  from  the  consideration  of  the  jury 
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the  application  of  R.  M.  Bell  upon  which  the  Land  Commissioner  had 
made  an  award,  the  judgment  must  be  reversed  and  the  cause  remanded 
for  a  new  trial. 

Reversed  and  remanded. 


0.  S.  Lattimore  v.  E.  W.  Provine  et  al. 

Decided  November  9,  1901. 

1.— Vendor's  Lien  Note — Assignment  After  Maturity— Defenses. 

Where  a  vendor's  lien  note  is  assigned  after  maturity  the  assignee  takes  it 
subject  to  any  defense  good  against  the  assignor,  and  can  not  enforce  the  lien 
against  portions  of  the  land  previously  conveyed  by  the  vendee  with  releases 
from  the  vendor. 

a. — Same— Notice  to  Vendor — Subsequent  Conveyances. 

Where  a  purchaser  of  land  on  which  a  vendor's  lien  is  retained  plats  it  for 
town  lot  purposes,  the  recording  of  the  plat  and  subsequent  conveyances  charges 
his  vendor  with  constructive  notice  thereof,  and  of  the  warranties  in  the  deeds 
and  the  order  of  alienation. 

3.— Same— Release  of  lien— Inverse  Order  of  Alienation. 

Lots  so  platted  and  conveyed  by  the  purchaser  are  subject  to  the  lien  of  his 
vendor  in  the  inverse  order  of  their  alienation,  and  where  such  vendor  releases 
a  lot  so  conveyed,  he  thereby  relieves  from  his  lien  lots  previously  conveyed  to 
the  value  of  the  lot  released,  and  one  who  subsequently  purchases  the  vendor's 
lien  note  from  him  after  maturity  is  bound  by  such  release. 

4.— Same — Assumption  of  Lien  Discharged. 

Where  a  vendee  of  land  subject  to  the  vendor's  lien  conveyed  part  of  it  to 
a  grantee  who  assumed  in  the  deed  to  him  a  proportionate  part  of  the  vendor's 
lien  debt,  and  afterwards,  on  the  conveyance  of  other  parcels,  the  vendor,  at 
the  vendee's  request,  released  them  from  his  lien,  the  vendee  receiving  part  of 
the  purchase  money,  the  lien  securing  the  grantee's  assumption  was  also  released, 
and  could  not  be  foreclosed  by  an  assignee  of  such  vendor's  lien  who  took  the 
lien  note  after  maturity. 

Appeal  from  Tarrant.    Tried  below  before  Hon.  Irby  Dunklin. 

Jos.  0.  Browning  and  Pruit  &  Smith,  for  appellant. 

N.  H.  Lassiter,  C.  Von  Carlowitz,  Orrich  &  Terrell,  Q.  T.  Moreland, 
and  R.  W.  Flournoy,  for  appellees. 

HUNTER,  Associate  Justice. — This  is  a  suit  upon  a  promissory 
note  of  $5000  executed  by  E.  W.  Provine  and  F.  M.  Marple  to  Sam 
Evans,  on  the  20th  day  of  August,  1890,  due  five  years  after  date,  and  by 
said  Evans  sold  and  assigned  to  appellant  on  the  15th  day  of  April,  1899, 
which  transfer  was  duly  recorded  on  the  8th  day  of  January,  1901. 
This  note  was  given  for  part  of  the  purchase  money  due  to  the  said 
Evans  on  a  small  tract  of  land  lying  in  the  suburbs  of  Fort  Worth,  and 
a  vendor's  lien  on  said  land  was  expressly  retained  in  the  deed  of  con- 
veyance executed  by  the  said  Evans  to  said  Provine  and  Marple,  who 
afterwards  divided  said  land  into  blocks  and  lots  and  sold  the  same  to 
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various  and  divers  persons.  The  deed  from  Evans  to  Provine  and 
Marple  was  duly  recorded  on  August  22,  1890.  It  was  admitted  that 
$4460  had  been  paid  to  Evans  on  said  note  before  he  assigned  it  to 
appellant,  and  that  there  was  a  balance  due  thereon  at  the  date  of  this 
judgment  for  $1805.40,  and  personal  judgment  was  rendered  in  the 
District  Court  for  that  amount  in  favor  of  appellant,  but  because  the 
court  below  refused  to  find  and  enforce  certain  vendor's  liens  on  certain 
lots,  he  has  prosecuted  this  appeal. 

The  record  in  this  case  is  voluminous,  and  the  sales  and  transactions 
are  many  and  varied,  but  as  they  are  nearly  all  evidenced  by  written  in- 
struments, abstracts  of  which  are  contained  in  the  record,  we  deem  it 
unnecessary  to  incumber  this  opinion  with  detailed  conclusions  of  facts. 
The  material  facts  of  the  case  necessary  to  an  understanding  of  this 
opinion  are  as  follows : 

Sam  Evans  held  a  vendor's  lien  on  all  the  lots  to  secure  his  $5000 
note  dated  August  20,  1890.  On  October  9,  1890,  F.  M.  Marple  con- 
veyed all  of  his  undivided  half  interest  in  all  the  lots  except  1  and  7  in 
block  1,  and  5,  6,  and  9  in  block  2,  to  Lewis  F.  Butler,  who  paid  him 
$1162.50  in  cash  and  assumed  and  promised  to  pay  to  Evans  $2500, 
one-half  of  the  note  aforesaid.  A  lien  was  expressly  retained  in  the 
deed  to  secure  the  payment  of  said  sum.  This  deed  was  filed  for  record 
on  the  day  of  its  date,  and  duly  recorded.  Butler  conveyed  his  interest 
soon  afterwards  to  B.  W.  Marple,  and  on  August  3,  1891,  said  Provine 
and  R.  W.  Warple  conveyed  lots  2,  12,  13,  16,  17,  and  18,  in  block  1, 
and  lots  1,  2,  3,  4,  11  to  18,  in  block  2,  inclusive,  to  A.  J.  Dixon,  which 
deed  was  recorded  November  30,  1891.  In  consideration  of  this  con- 
veyance Dixon  assumed  and  promised  to  pay  the  $5000  note  due  to 
Evans,  and  a  lien  was  expressly  retained  in  the  deed  to  secure  the 
promise. 

Before  either  of  the  sales  mentioned  above  Provine  and  Marple  con- 
veyed lot  7  in  block  1  by  general  warranty  deed  to  James  A.  Harrall. 
The  date  of  this  conveyance  is  given  in  appellant's  brief  and  the  record 
as  August  11,  1890,  which  it  will  be  observed  is  prior  to  the  date  of 
Evans*  deed  to  them.  It  was  recorded  September  8,  1890,  and  conse- 
quently neither  the  Butler  nor  the  Dixon  assumption  fixed  any  lien 
upon  this  lot,  but  it  was  subject  alone  to  Evans'  lien.  Indeed  the  record 
shows  that  this  lot  was  excepted  from  the  sale  to  Butler,  and  was  not 
embraced  among  the  lots  sold  to  Dixon. 

On  the  3d  day  of  November,  1890,  Provine  and  Butler  conveyed  to 
Burns  &  Noble  lot  6  in  block  1,  after  having  conveyed  to  Clarence  Wal- 
lace by  general  warranty  deed  on  November  1, 1890,  lot  7  in  block  2,  and 
these  were  the  first  three  lots  sold  off  after  the  subdivision  was  made. 

Lots  6  and  7  in  block  1  belong  now  to  K.  C.  Kinder,  and  lot  7  in 
block  2  belongs  to  the  Waples-Platter  Grocer  Company,  and  the  ven- 
dor's lien  held  by  Evans  has  never  been  expressly  released  on  the  Blinder 
lots.  But  the  record  shows  that  all  the  other  lots  upon  which  the  plain- 
tiff claims  a  foreclosure  of  the  Evans  lien  had  been,  between  July  6, 
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1891,  and  April  28,  1894,  expressly  released  by  instruments  duly  exe- 
cuted by  Evans  and  placed  upon  record  before  the  plaintiff  Lattimore 
became  the  owner  of  the  $5000  note,  except  two  or  three  lots  the  re- 
leases of  which  were  established  by  oral  evidence  and  do  not  appear  to 
have  been  recorded,  but  as  the  owners  of  these  lots  were  in  actual  pos- 
session at  the  time  and  before  Lattimore  bought  the  note  from  Evans, 
and  as  he  bought  it  long  after  its  maturity,  we  think  that  he  must  be 
held  to  have  had  notice  of  these  releases,  though  not  placed  upon  record. 
At  all  events,  having  purchased  the  note  after  maturity,  he  took  it  sub- 
ject to  all  the  defenses  which  could  have  been  pleaded  against  it  in  the 
hands  of  Evans. 

On  August  1,  1893,  the  Chicago,  Rock  Island  &  Texas  Railway  Com- 
pany condemned  for  railway  purposes  twelve  lots  in  block  2  by  proper 
legal  proceedings  in  the  County  Court  of  Tarrant  County,  and  paid  into 
that  court  the  sum  of  $3600,  which  was  accepted  and  received  by  Evans, 
Provine  and  Marple,  and  Dixon  in  full  satisfaction  of  the  rights  and 
liens  of  the  said  owners  and  lienholders  on  said  twelve  lots.  Of  this 
sum,  it  seems,  Evans  agreed  to  accept  $2000  and  credit  his  note  there- 
for, and  surrendered  the  balance  of  $1600  to  Provine  and  Marple,  for 
which  amount  no  credit  was  placed  upon  the  $5000  note. 

After  April  28,  1894,  the  date  of  the  last  release  executed  by  Evans, 
and  between  May  11,  1894,  and  June  14,  1899,  appellant  at  different 
dates  became  the  owner  of  six  lots  which  had  been  sold  off  by  Provine 
and  Marple  after  the  dates  of  the  sales  of  the  Kinder  lots  and  the 
Waples-Platter  lot  aforesaid,  as  follows:  Lot  12,  block  1,  sold  by 
Provine  and  Marple  to  Dixon,  August  3,  1891, — Lattimore  bought  it 
August  17,  1899,  after  he  bought  the  Evans  note  which  he  then  held; 
lot  3,  block  1,  sold  by  Provine  and  Marple  to  Musick  July  6,  1891, — 
Lattimore  bought  it  June  6,  1899,  after  he  bought  the  Evans  note;  lots 
4,  5,  14,  and  15  in  block  1,  sold  by  Provine  and  Marple  to  Edwards  May 
11,  1894,  and  to  Lattimore,  as  follows:  Lot  5,  January  2,  Lattimore 
assuming  to  pay  $170  of  the  Evans  note;  lot  14  (the  record  furnishes 
no  date  of  deed  to  Lattimore) ;  this  lot,  however,  had  been  released  by 
Evans  to  Provine  and  Marple  on  April  28,  1894,  before  Edwards  bought 
it,  and  was  not  subject  to  any  lien  when  Lattimore  bought  it;  lots  4 
and  15  on  May  15,  1896, — Lattimore  on  lot  4  assuming  to  pay  on  the 
Evans  note  $200,  and  on  lot  5,  $170,  and  the  others  he  took  subject  to 
the  Evans  lien. 

The  value  of  the  six  lots  owned  by  Lattimore  is  $200  each,  and  all 
were  subject  to  Evans*  lien  when  he  bought  them  except  lot  14,  and  all 
were  sold  off  by  Provine  and  Marple  after  they  conveyed  the  two  Kinder 
lots  and  the  Waples-Platter  lot. 

The  evidence  is  sufficient  to  warrant  the  conclusion  that  Evans  knew, 
or  at  least  had  notice  by  the  record  of  the  plat  and  deeds  to  subsequent 
purchasers,  that  Provine  and  Marple  had  platted  the  land  they  bought 
of  him  into  blocks  and  lots,  and  were  and  had  been  selling  it  off  in  lots 
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to  various  and  divers  persons,  who  had  recorded  their  deeds  and  were 
in  possession  of  said  lots  (see  Ballard  v.  Carter,  71  Texas,  164;  Davis 
v.  Rankin,  50  Texas,  279;  Burson  v.  Blackley,  67  Texas,  11  et  seq.), 
and  that  the  Kinder  lots  and  the  Waples-Platter  lot  had  been  first  sold 
and  conveyed  with  covenants  of  general  warranty,  and  that  all  the  rest 
were  sold  afterwards. 

The  learned  judge  of  the  District  Court  found  that  the  six  lots  owned 
by  appellant  were  worth  $200  each  and  tolled  his  lien  $1200,  leaving  a 
lien  on  the  Kinder  lots  of  only  $605.40,  upon  the  theory  that  the  six 
lots  acquired  by  appellant  were  each  and  all  subject  to  the  Evans  lien, 
and  had  been  sold  off  after  the  Kinder  lots  were  sold,  and  that  they  were 
liable  in  the  inverse  order  of  alienation.  We  find  no  error  in  the  result 
reached,  for  as  Evans  had  released  lot  14  in  block  1,  he  thereby  reduced 
his  lien  on  the  lots  first  sold  off  to  the  value  of  the  lot  released,  and 
Lattimore  is  bound  by  the  action  of  Evans. 

In  Burson  v.  Blackley,  67  Texas,  12,  Justice  Stayton  in  delivering 
the  opinion  of  our  Supreme  Court  quotes  with  approval  from  Pomeroy*s 
Equity,  the  following:  "When  the  equities  of  the  various  owners  are 
unequal,  so  that  their  respective  parcels  are  liable  in  the  inverse  order 
of  alienation,  if  the  mortgagee,  having  notice  of  this  situation,  releases 
a  parcel  which  is  primarily  liable,  he  thereby  discharges  or  releases  all 
those  parcels,  which  are  subsequently  liable,  in  the  order  of  their  several 
liabilities,  from  an  amount  of  the  mortgaged  debt  equal  to  the  value  of 
the  parcel  released.  If  the  value  of  the  parcel  released  equals  the  mort- 
gage debt,  then  all  the  subsequent  parcels  are  wholly  relieved  f rim  liabil- 
ity; if  the  value  is  less  than  the  mortgage  debt,  the  subsequent  parcels 
can  at  most  be  liable  in  their  order  only  for  the  excess  of  the  debt  over 
such  value."    Pom.  Eq.,  1226 ;  Jones  on  Mort.,  722. 

Nor  did  the  court  err  in  refusing  to  declare  and  enforce  the  lien  on 
the  Kinder  lots  and  the  Waples-Platter  lot, — whether  the  Waples-Plat- 
ter lot  had  been  released  or  not,  for  it  does  appear  from  the  evidence 
and  we  so  find  and  conclude,  that  Evans  surrendered  to  Provine  and 
Marple  $1600  of  money  paid  on  lots  condemned  in  1893,  which  ought 
to  have  gone  to  reduce  the  lien  on  the  $5000  note, — as  the  whole  value 
of  the  Kock  Island  lots  should  have  been  applied  to  the  lien  before  the 
Kinder  lots  or  the  Waples-Platter  lot  would  be  liable  at  all;  and  be- 
sides, it  appears  that  Evans  released  the  lien  on  some  eight  or  ten  other 
lots  which  in  the  inverse  order  of  their  alienation  were  liable  to  their 
full  value  before  the  Kinder  lots  and  the  Waples-Platter  lot  could  be 
subjected,  finding  as  we  do  that  Evans  had  notice  of  the  sales  construc- 
tive, if  not  actual. 

The  court  did  not  err  in  refusing  to  foreclose  the  liens  created  by 
Butler's  and  Dixon's  assumptions,  because  we  conclude,  as  the  court 
evidently  did  below,  that  Provine  and  Marple  had  agreed  to  and  as- 
sented for  Evans  to  execute  the  releases  to  the  lot  purchasers,  at  the 
times,  for  the  sums,  and  in  the  manner  as  testified  by  Evans,  and  the 
evidence  establishes  that  in  nearly  every  instance  Provine  and  Marple 
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received  part  of  the  purchase  money  paid  for  said  lots  and  requested  the 
releases  to  be  made,  and  in  several  instances  got  all  of  it. 

These  views  dispose  of  every  material  issue  raised  in  the  case,  and 
finding  no  error  in  the  judgment,  it  is  affirmed. 

Affirmed. 

ON  MOTION  FOB  REHEARING. 

We  erred  in  stating  in  our  original  conclusions  that  $1600  of  the 
money  paid  into  court  on  the  condemnation  proceedings  by  the  Chicago, 
Rock  Island  &  Texas  Eailroad  Company  was  never  credited  on  the 
Evans  $5000  note.  Upon  a  closer  examination  of  the  voluminous  state- 
ment of  facts  we  find  that  it  was  so  credited.  But  as  we  find  also  that 
there  were  six  lots  released  by  Evans  before  he  transferred  the  note  to 
Lattimore,  to  wit,  lots  5,  6,  ?,  8,  9,  and  10  in  block  2  of  said  Provine  & 
Marple  addition,  which  by  the  inverse  order  of  alienation  were  liable 
to  the  Evans  vendor's  lien  before  the  Waples-Platter  and  Kinder  lots, 
and  that  these  lots  were  worth  from  $300  to  $500  each,  according  to  the 
evidence  of  Clarence  Wallace,  which  seems  to  be  undisputed,  the  error 
we  made  becomes  harmless,  for  by  reason  of  the  releases  of  these  six 
lots  the  lien  on  the  Kinder  lots  and  the  Waples-Platter  lot  was  clearly 
released,  and  we  therefore  overrule  the  motion  for  rehearing. 

Overruled. 


Fannie  S.  Dodson  et  al.  v.  C.  L.  Ford  et  al. 

Decided  April  12,  1902. 

1.— Clerk  of  Court— Misappropriating  Trust  Fund— Evidence. 

See  evidence  of  a  clerk  of  court  held  insufficient  to  sustain  a  finding  that 
money  deposited  with  him  and  adjudged  to  nonresident  defendants  in  a  suit 
was  not  in  his  hands  at  the  time  the  judgment  was  rendered,  but  had  been 
previously  embezzled  by  him,  and  limitations  thus  made  available  by  his  testi- 
mony as  a  defense  in  this  case. 

ft. — Practice  on  Appeal — Assignment  of  Error. 

The  failure  of  appellant's  assignment  of  error  to  specify  wherein  the  evi- 
dence is  insufficient  to  support  the  finding  of  the  trial  court  is  a  defect  which 
justice  demands  to  be  overlooked  in  this  case,  where  an  officer  of  a  Texas  court 
of  justice  has  misappropriated  trust  funds  and  seeks  to  swear  away  the  rights 
of  nonresidents  thereto. 

Appeal  from  Clay.    Tried  below  before  Hon.  A.  H.  Carrigan. 

D.  W.  Doom  and  Chestnutt  &  Denny,  for  appellants. 

R.  E.  Taylor  and  Allen  &  Wantland,  for  appellees. 

STEPHENS,  Associate  Justice.— Fannie  S.  Dodson,  W.  B.  Dod- 
son, and  W.  B.  Dodson,  Jr.,  residents  of  the  State  of  Pennsylvania,  sold 
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C.  C.  Strahan  a  tract  of  land  in  Clay  County,  Texas,  on  a  credit,  reserv- 
ing the  vendor's  lien  to  secure  the  notes  taken  for  the  purchase  money. 
W.  B.  Dodson,  Jr.,  became  insane  and  was  so  adjudged  in  the  year  1893, 
and  died  in  January,  1901,  leaving  Lucinda  Dodson,  his  widow,  and 
Albert  B.  Dodson,  his  son,  his  only  heirs.  On  November  4,  1895,  C.  C. 
Strahan,  a  resident  citizen,  brought  suit  in  the  District  Court  of  Clay 
County,  Texas,  against  W.  B.  Dodson,  Jr.,  and  Fannie  S.  Dodson,  heirs 
of  W.  B.  Dodson,  deceased,  to  cancel  these  notes,  then  all  past  due,  upon 
depositing  the  money  in  the  registry  of  the  court,  and  to  extinguish  the 
vendor's  lien,  as  provided  in  article  1504e  of  Sayles'  Statutes.  At  the 
same  time,  through  his  attorney,  he  deposited  with  the  clerk  of  that 
court,  C.  L.  Ford,  the  sum  of  $1782,  the  estimated  amount  of  what  would 
be  due  of  principal  and  interest  at  the  rendition  of  the  judgment,  but  in 
reality  $144  in  excess  of  the  true  amount.  Judgment  was  rendered  as 
prayed  for  by  Strahan,  September  18, 1896,  ascertaining  the  true  amount 
due,  reciting  that  the  money  was  then  in  the  hands  of  the  clerk  and 
directing  its  payment  to  the  nonresident  defendants,  who  were  repre- 
sented by  guardian  ad  litem.  The  excess,  however,  was  returned  to  the 
attorney  for  Strahan  a  few  days  after  the  judgment  was  rendered,  but 
the  clerk  failed  to  pay  the  rest  of  the  money  as  directed  in  the  decree, 
or  to  turn  it  over  to  his  successor  when  he  finally  went  out  of  office  in 
November,  1900.  This  suit  was  consequently  instituted,  July  1,  1901, 
by  Lucinda  Dodson,  Albert  Dodson,  and  Fannie  S.  Dodson,  against  C.  L. 
Ford  and  the  sureties  on  his  three  several  official  bonds,  he  having  held 
the  clerk's  office  for  three  successive  terms,  beginning  after  the  Novem- 
ber election  in  1894.  J.  B.  Ford  was  surety  on  all  the  bonds  and  L.  S. 
Spivery  on  the  one  given  in  November,  1896.  The  district  judge,  be- 
fore whom  the  case  was  tried  without  a  jury,  held  that  the  money  was 
not  in  the  hands  of  the  clerk  when  the  judgment  of  September  8,  1896, 
was  rendered,  but  had  already  been  converted  to  his  own  use  by  C.  L. 
Ford,  and  therefore  that  the  sureties  on  his  official  bonds  were  not 
liable;  and  also  held  that  the  claim  of  Fannie  S.  Dodson  against  C.  Ia 
Ford  was  barred  by  limitations,  but  gave  Lucinda  and  Albert  Dodson 
judgment  against  C.  L.  Ford  for  one-half  the  amount  sued  for. 

The  finding  thus  made  upon  which  appellants  were  denied  recovery 
against  C.  L.  Ford's  sureties,  and  in  part  against  C.  L.  Ford,  Tests  sub- 
stantially, if  not  entirely,  upon  the  testimony  of  C.  L.  Ford  himself, 
who,  referring  to  the  money  deposited  with  him  in  the  original  cause 
No.  1154,  by  Emmett  Patton,  Esq.,  attorney  for  C.  C.  Strahan,  testified 
as  follows:  "I  spent  said  money  before  the  said  cause  No.  1154  was 
tried.  I  placed  this  money  in  the  Farmers  National  Bank  of  Henrietta, 
shortly  after  I  received  it.  I  drew  it  out  in  February,  1896,  and  spent 
it  shortly  after  that  time.  I  did  not  say  that  I  had  said  money  in  my 
possession  on  the  trial  of  said  cause.  I  probably  said  that  I  had  re- 
ceived same  from  Strahan's  attorney.  I  did  not  inclose  this  in  a  sealed 
package  and  place  it  in  some  safe  place.  I  did  not  have  this  money 
after  said  trial  and  did  not  show  the  same  to  Emmett  Patton,  and  he 
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and  I  did  not  count  same.  I  did  pay  back  to  Emmett  Patton  the  excess 
over  the  amount  of  money  found  to  be  due  said  Dodsons  by  the  court 
and  the  amount  he  originally  paid  me;  the  amount  was  the  difference 
between  $1782  and  $1638.  I  had  none  of  the  original  money  paid  me 
by  Patton  at  that  time.  The  money  I  paid  back  to  Patton  was  money  I 
collected  as  costs,  etc.  Shortly  after  the  rendition  of  said  judgment  I 
wrote  to  the  clerk  of  Philadelphia  County,  Pennsylvania,  to  know  if 
he  knew  anything  of  the  Dodsons.  He  wrote  back  that  he  did  not  know 
anything  of  them,  that  there  was  no  guardianship  of  said  lunatic  pend- 
ing there.  Cross-examination:  I  did  keep  a  trust  fund  record  book, 
but  did  not  make  the  entries  spoken  of  by  Mr.  Patton  after  the  judg- 
ment in  cause  No.  1154.  I  had  spent  all  of  said  money  before  court  met 
in  September,  1896." 

This  testimony  makes  at  least  a  prima  facie  case  of  embezzlement 
against  the  witness,  but  as  it  was  given  September  28,  1901,  and  dated 
the  crime  back  more  than  five  years,  it  can  hardly  be  said,  in  view  of 
the  statutes  of  limitation  and  his  previous  testimony  to  the  contrary,  to 
entitle  him  to  the  credit  of  one  "that  sweareth  to  his  own  hurt  and 
changeth  not."  It  was  in  direct  conflict  with  the  solemn  recital  above 
mentioned,  recorded  by  the  witness  as  clerk  of  the  court,  in  the  judg- 
ment of  September  18,  1896,  and  which  was  the  basis  of  that  decree. 
It  was  in  direct  conflict  with  the  statement  of  facts  filed  in  that  case. 
It  was  in  direct  conflict  with  the  testimony  of  H.  A.  Allen,  Esq.,  guar- 
dian ad  litem  for  the  nonresident  defendants,  who  remembered  that 
C.  L.  Ford  had  testified  when  the  original  judgment  was  rendered,  as 
recited  therein  and  in  the  statement  of  facts,  that  he  then  had  the 
money  in  his  hands.  It  was  in  direct  conflict  with  the  evidence  of 
Emmett  Patton,  Esq.,  attorney  for  plaintiff  in  that  case,  who  testified 
that  when  he  paid  the  money  to  C.  L.  Ford  it  was  placed  in  an  envelope, 
sealed  up,  and  entry  thereof  made  in  his  trust  fund  book  and  signed 
officially  by  C.  L.  Ford;  and  who  also  testified  to  the  fact  that  C.  L. 
Ford  had  testified  on  the  trial  of  the  original  suit  that  he  then  had  in 
his  possession  the  money  so  deposited  with  him;  and  further,  that  soon 
after  the  rendition  of  the  judgment  in  that  case  he  and  Ford  counted 
the  package  of  money  in  Ford's  presence  and  it  contained  the  amount 
originally  paid  him,  and  another  entry  was  then  made  in  the  trust  fund 
book.  No  trust  fund  book  was  ever  produced  by  Ford  or  turned  over  to 
his  successor  in  office,  although  he  admitted  that  he  had  one.  The  books 
of  the  Farmers  National  Bank  showed  a  deposit  of  $1782  by  C.  L.  Ford 
on  November  19,  1895,  which  was  withdrawn  February  19,  1896,  which 
was  the  only  circumstance  at  all  corroborative  of  the  testimony  of  Ford, 
and  it  tended  very  slightly,  if  at  all,  to  corroborate  him  in  the  all 
material  but  very  general  statement  that  he  spent  the  money  before  the 
judgment  was  rendered,  without  naming  time,  place,  or  circumstance. 
He  admitted  paying  back  the  excess  to  Patton  after  the  judgment  was 
rendered  and  also  writing  to  the  clerk  of  Philadelphia  County,  Pennsyl- 
vania, inquiring  for  the  Dodsons.    The  bare  statement  of  C.  L.  Ford, 
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in  the  face  of  these  well  established  facts  and  embarrassing  circum- 
stances, especially  in  view  of  the  irrepressible  motive  to  screen  both 
himself  and  J.  B.  Ford,  that  he  had  spent  the  money  before  the  judg- 
ment of  September  18,  1896,  was  rendered,  should  have  been  discarded 
bythe  trial  court  as  not  sufficient  to  warrant  the  judgment. 

The  assignment  under  which  the  evidence  bearing  on  this,  the  vital 
issue  in  the  case,  is  set  out  is  objected  to  for  not  stating  "wherein  the 
evidence  is  insufficient  to  support  the  finding  of  the  trial  court;"  but 
while  it  is  by  no  means  clear  that  the  objection  is  not  technically  well 
taken,  we  have  concluded  that  justice  demands  in  this  instance  that  the 
defect  be  overlooked,  as  appellants  evidently  did  not  intend  to  waive 
this  error,  and  it  would  not  do  to  allow  an  officer  of  a  court  of  justice 
in  Texas  receiving  a  trust  fund  belonging  to  nonresidents  without  their 
knowledge,  as  provided  in  the  Texas  statute,  to  misappropriate  their 
money  and  thus  swear  away  their  rights. 

The  judgment  will  therefore  be  reversed  and  here  rendered  for  all 
appellants  against  C.  L.  and  J.  B.  Ford  for  the  full  amount  sued  for, 
and  affirmed  as  to  other  parties. 

ON  MOTION  FOR  REHEARING. 

We  erred  in  rendering  judgment  instead  of  remanding  the  cause  for 
a  new  trial,  notwithstanding  the  waiver  of  the  right  of  trial  by  jury,  as 
Was  held  in  Stevens  v.  Masterson,  39  Southwestern  Reporter,  292,  and  to 
that  extent  the  motion  will  be  granted.  In  other  respects  it  is  overruled 
and  the  case  remanded  for  a  new  trial. 

We  will  add,  however,  that  we  need  not  now  determine  whether  it 
was  necessary  for  the  money  to  be  in  the  registry  of  the  court  when  the 
original  judgment  was  entered  in  order  to  bind  the  sureties. 

Reversed  and  remanded. 

Hunter,  Associate  Justice,  did  not  sit  in  this  case. 


A.  W.  Wright  v.  J.  R.  Davis  et  al. 

Decided  April  26,  1902. 

Landlord's  Lien— Oral  Lease — Agreement  to  Purchase — Waiver— Charge. 

A  landlord,  claiming  a  lien  on  the  crop  raised  on  his  land,  sued  defendant, 
who  had  purchased  the  crop,  for  its  conversion,  alleging  that  he  made  an  oral 
contract  with  one  K.,  who  raised  the  crop,  leasing  him  the  land  for  that  year 
for  an  agreed  rental,  which  agreement  was  afterwards  reduced  to  writing, — and 
plaintiff  testified  to  that  effect.  K.  denied  the  execution  of  the  written  lease, 
and  claimed  to  have  made  an  oral  contract  over  a  year  previous  to  purchase  the 
land,  under  which  he  took  possession.  The  court  charged  the  jury,  in  effect,  to 
find  for  defendants  if  they  found  there  was  such  an  oral  contract  of  purchase, 
or  that  K.  did  not  sign  the  alleged  written  lease  contract.  Held  error,  as  the 
lease,  if  made,  was  a  waiver  for  that  year  of  a  previous  oral  contract  of  pur- 
chase, and  plaintiffs  failure  to  prove  a  written  lease  did  not  deprive  him  of  the 
right  to  recover  if  he  proved  an  oral  one. 
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Appeal  from  the  County  Court  of  Bosque.  Tried  below  before  Hon. 
B.  J.  Word. 

Qeo.  P.  Robertson  and  Robertson  &  Robertson,  for  appellant 

Lockett  &  Cureton,  for  appellees. 

STEPHENS,  Associate  Justice. — Appellant  sued  appellees  for  con- 
version of  the  crops  raised  during  the  year  1900  on  240  acres  of  land  in 
Bosque  County  by  J.  A.  Kilman  and  sold  by  him  to  appellees.  His 
right  to  recover  depended  mainly  upon  the  existence  of  the  landlord's 
lien,  which  was  thus  alleged  in  his  petition :  "On  or  about  the  9th  day 
of  November,  1899,  the  plaintiff  herein  acting  by  and  through  his  agent, 
George  P.  Robertson,  entered  into  a  verbal  contract  and  agreement  with 
J.  A.  Kilman,  by  the  terms  of  which  the  said  plaintiff  rented  and  farm 
let  to  said  Kilman  240  acres  of  land  situated  near  Willow  Springs,  in 
Bosque  County,  Texas,  on  the  Juana  Diaz  survey,  for  the  season  of  1900, 
and  by  which  the  said  Kilman  agreed  and  bound  himself  to  pay  to  plain- 
tiff as  rents  therefor  the  sum  of  $300  on  November  1,  1900,  which  said 
verbal  agreement  as  aforesaid  was  afterwards,  on  or  about  the  10th  day 
of  March,  1900,  reduced  to  writing  and  signed  by  the  said  plaintiff,  act- 
ing by  his  aforesaid  agent,  and  the  said  Kilman." 

The  evidence  tended  to  sustain  these  allegations ;  but  the  execution  of 
the  written  lease,  which  was  an  exhibit  to  the  petition,  was  positively 
denied  in  the  testimony  of  Kilman,  who  also  claimed  to  have  made  an 
oral  contract  in  October,  November,  or  December,  1898,  for  the  pur- 
chase of  the  land,  but  admitted  the  execution  "of  a  lease,  dated  December 
31,  1898,  for  the  year  1899,  similar  to  the  one  in  dispute. 

The  court  charged  the  jury  as  follows:  "The  jury  are  further  in- 
structed that  if  they  believe  from  the  evidence  that  J.  A.  Kilman,  on  or 
about  March  10,  1900,  signed  and  delivered  to  the  plaintiff  the  certain 
written  instrument  introduced  in  evidence  by  the  plaintiff  as  the  rental 
contract  of  himself  and  said  Kilman  for  the  240  acres  of  land  therein 
mentioned,  for  the  year  1900,  and  upon  the  terms  therein  stated,  they 
will  find  for  the  plaintiff  against  the  defendants,  J.  R.  Davis  &  Co., 
damages  in  the  sum  of  $300,  together  with  interest  thereon  from  Novem- 
ber 1,  1900,  at  the  rate  of  6  per  cent  per  annum;  unless  they  should 
further  find  from  the  evidence  that  at  the  time  of  the  execution  of  said 
contract  (if  any)  the  said  Kilman  was  the  owner  of  said  land  under  a 
verbal  contract  of  purchase  from  plaintiff  under  which  he  had  entered 
and  partly  performed  by  part  payment  to  plaintiff  on  said  land,  in  which 
case  they  will  find  for  the  said  defendants.  If  the  jury  believe  from  the 
evidence  that  J.  A.  Kilman  did  not  sign  and  deliver  to  the  plaintiff  the 
said  alleged  rental  contract  hereinbefore  mentioned,  they  will  find  for 
the  defendants." 

In  thus  allowing  appellees,  purchasers  of  the  crops  raised  on  lands 
leased  to  Kilman,  to  dispute  the  landlord's  title  on  the  ground  of  a 
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previous  oral  and  unexecuted  sale  of  the  leased  premises  to  the  tenant, 
and  also  in  thus  denying  appellant  the  right  to  recover  under  the  al- 
leged oral  lease  if  he  failed  to  establish  the  further  allegation  that  it  was 
afterwards  Teduced  to  writing  and  signed  by  the  parties,  we  think  the 
court  erred.  Whatever  equitable  rights  Kilman  may  have  acquired 
under  the  alleged  parol  sale  must  be  held  to  have  been  waived  by  him 
so  far  as  the  crops  of  1900  were  concerned  when  he  executed  the  written 
lease  for  that  year,  and  the  appellees,  who  claimed  under  him,  were 
equally  bound  by  this  waiver.  That  lease,  if  made,  certainly  established 
the  relation  of  landlord  and  tenant  between  appellant  and  Kilman  for 
that  year,  for  it  was  the  very  contract  under  which  the  land  was  culti- 
vated and  itself  determined  the  respective  rights  of  the  parties  to  the 
crops  then  and  there  grown.  And  the  result  would  be  the  same  if  only 
an  oral  lease  was  made.  True,  appellant  alleged  that  this  oral  lease  was 
afterwards  reduced  to  writing,  but  if  this  allegation  was  disproved  by 
appellees,  and  there  was  yet  sufficient  proof  of  the  oral  lease,  we  see  no 
reason  why  appellant's  failure  to  prove  all  that  was  alleged  should  de- 
prive him  of  the  benefit  of  what  was  both  alleged  and  proven. 

The  judgment  is  therefore  reversed  and  the  cause  remanded  for  a 
new  trial. 

Reversed  and  remanded. 


B.  J.  Word,  County  Judge,  et  al.  v.  0.  E.  Schow  et  al. 

Decided  April  19,  1902. 

1.— Incorporation  of  Town — Ordering  Election— Number  of  Inhabitants. 

Under  the  statute  providing  that  when  satisfactory  proof  is  made  to  the 
county  judge  that  a  town  contains  one  thousand  or  more  inhabitants  he  shall, 
upon  due  petition  therefor,  order  an  election  to  determine  the  question  of  incor- 
poration, his  decision  that  the  town,  or  designated  territory,  contains  the  requi- 
site number  of  inhabitants  is  conclusive,  and  can  not  be  attacked  by  an  action 
to  enjoin  him  from  entering  up  on  the  records  the  result  of  the  election,  on  the 
ground  that  he  had  been  fraudulently  deceived  as  to  there  being  the  required 
number  of  inhabitants.    Rev.  Stats.,  arts.  385,  580,  581. 

«.— Same— Fraud  Not  Vitiating. 

False  representation  made  to  the  county  judge  as  to  the  number  of  inhab- 
itants did  not  in  itself  render  his  decision  as  to  the  number  fraudulent  and  void, 
and  the  statute  has  made  no  provision  for  the  correction  of  an  error  by  him  in 
such  a  case. 

Appeal  from  Bosque.    Tried  below  before  Hon.  William  Poindexter. 

Richard  Kimball,  for  appellants. 

Wm.  M.  Knight,  for  appellee. 

STEPHENS,  Associate  Justice. — This  suit  was  brought  to  enjoin 
the  county  judge  of  Bosque  County  from  making  an  entry  upon  the 
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records  of  the  Commissioners  Court  of  that  county  that  the  inhabitants 
of  the  town  or  city  of  Clifton,  to  the  number  of  1000  or  over,  were 
incorporated  within  designated  boundaries,  the  election  ordered  for 
that  purpose  having  resulted  in  favor  of  incorporation.  The  petitioners 
for  injunction  were  property  owners  and  taxpayers  within  the  designated 
territory,  and  obtained  the  injunction,  which  was  made  perpetual  on 
final  hearing,  upon  the  ground  that  the  inhabitants  of  this  territory 
were  less  than  one  thousand  but  that  by  fraudulent  representations  and 
false  swearing  the  county  judge  had  been  induced  to  believe  and  find 
that  said  town  or  city  contained  the  requisite  number  of  inhabitants 
and  to  order  the  election. 

The  case  made  by  the  petition  did  not  entitle  the  petitioners  to  any 
relief;  the  general  demurrer  should  therefore  have  been  sustained  and 
the  suit  dismissed.  If,  as  provided  in  article  581,  Revised  Statues,  the 
proof  submitted  to  the  county  judge  of  the  requisite  number  of  inhabit- 
ants be  accepted  by  him  as  satisfactory,  no  proof  on  that  subject  will  be 
heard  by  any  other  tribunal.  Bev.  Stats.,  arts:  385,  580,  581 ;  State  v. 
Goodwin,  69  Texas,  58 ;  Ewing  v.  State,  81  Texas,  178 ;  Scarborough  v. 
Eubank,  53  S.  W.  Rep.,  573;  Rayner  v.  Forbes,  54  S.  W.  Rep.,  650. 

It  seems  to  be  conceded  by  the  appellees  that  the  above  authorities 
treat  the  decision  of  the  county  judge  as  conclusive  in  the  absence  of 
fraud,  but  they  insist  that  fraud  vitiates  his  decision  and  opens  it  to 
attack.  It  is  a  sufficient  answer  to  this  contention  that  no  fraud  was 
charged  against  the  county  judge  in  this  instance.  It  matters  not  that 
false  representations  as  to  the  number  of  inhabitants  may  have  been 
designedly  made  to  him  or  that  his  decision  may  have  been  influenced 
by  testimony  that  was  not  only  false  but  not  believed  by  the  witnesses 
to  be  true,  as  alleged.  That  did  not  render  the  decision  itself  fraudu- 
lent and  void,  but  only  erroneous ;  and  as  no  provision  has  been  made 
for  the  correction  of  such  an  error  the  District  Court  was  without  power 
to  afford  relief.  Even  in  ordinary  suits  false  testimony,  so  far  from  in- 
fecting with  fraud  and  annulling  the  judgment  founded  upon  it,  is  but 
a  ground  for  a  new  trial.  Other  reasons  might  be  assigned  in  support 
of  the  demurrer,  btft  this  is  deemed  sufficient. 

The  judgment  will  therefore  be  reversed,  the  injunction  dissolved, 
and  the  suit  dismissed  at  appellees'  costs. 

Reversed  and  dismissed. 

Hunter,  Associate  Justice,  did  not  sit  in  this  case. 
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Poet  Wobth  &  Denver  City  Railway  Company  v. 
John  B.  Gary.  ■ 

Decided  April  19,  1902. 

Hallway  Company— Injury  to  Employe— Assumed  Risk— Charge, 

Plaintiff,  while  loading  cattle  for  the  defendant,  was  injured  by  reason  of 
the  giving  way  of  the  top  plank  of  the  chute  against  which  he  was  leaning. 
The  court  charged  that  if  the  giving  way  of  the  plank  was  caused  by  defend- 
ant's negligence,  plaintiff  should  recover,  unless  himself  guilty  of  contributory 
negligence  under  the  further  instructions  given,  and,  after  defining  contributory 
negligence,  added  further  that  if  plaintiff  did  know  of  the  dangerous  condition 
of  the  plank,  his  right  to  recover  would  not  be  thereby  affected,  "if  he  is  other- 
wise entitled  to  recover  under  the  evidence  and  charge  of  the  court."  Held,  that 
the  defense  of  assumed  risk,  apart  from  contributory  negligence,  was  thus,  in 
effect,  erroneously  withdrawn  from  the  jury. 

Appeal  from  Hardeman.    Tried  below  before  Hob.  G.  A.  Brown. 
Stanley,  Spoonts  &  Thompson,  for  appellant. 
S.  J.  Osborne,  for  appellee. 

STEPHENS,  Associate  Justice.— About  May  1,  1901,  at  Estelline, 
Texas,  appellee  sustained  personal  injuries  while  engaged  in  loading 
cattle  for  appellant,  on  account  of  which  a  recovery  for  $500  was  had, 
from  which  this  appeal  was  prosecuted.  He  was  standing  on  the  out- 
side of  the  chute  with  his  shins  resting  against  the  top  plank  prodding 
the  cattle  into  the  car,  when  this  plank  gave  way  and  threw  him  head 
first  into  the  pen  or  chute,  thereby  inflicting  the  injuries  for  which  he 
recovered. 

The  main  defense  was  that  of  assumed  risk,  and  the  evidence  was 
conflicting  as  to  whether  appellee  was  aware  of  the  condition  of  this 
plank  and  of  the  consequent  danger  of  leaning  against  it.  The  defense 
of  contributory  negligence  was  also  an  issue  in  the  case.  The  charge 
of  the  court  correctly  stated  in  general  terms  the  law  of  contributory 
negligence,  and  also  of  the  risks  assumed  by  railway  employes,  but  in 
applying  the  law  to  the  facts  of  this  case  the  court  charged  the  jury  as 
follows : 

"Now,  if  you  believe  from  the  testimony  that  the  plaintiff  in  the  per- 
formance of  his  duty  as  stock  loader  for  defendant,  fell  from  the  chute 
on  defendant's  stock  pen,  and  that  he  was  thereby  injured,  and  that  you 
find  that  the  fall  was  caused  by  a  plank  on  said  chute  giving  way,  and 
you  find  that  the  giving  way  of  the  plank  was  caused  by  negligence,  as 
hereinbefore  defined,  on  the  part  of  the  defendant  or  its  servants  to 
secure  said  plank,  then  the  defendant  would  be  liable  to  plaintiff  for 
the  injuries  so  sustained,  if  he  was  not  himself  guilty  of  contributory 
negligence  under  the  further  instruction  of  the  court. 

<rBut  if  you  find  the  plank  that  gave  way  was  defectively  and  inse- 
curely fastened  to  the  post,  and  that  the  plaintiff  knew  that  fact,  or  had 
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been  bo  informed  before  he  attempted  to  use  it,  or  that  he  had  been  in- 
formed that  said  plank  was  loose  or  unsafe,  and  you  find  that  in  there- 
after leaning  against  the  plank  the  plaintiff  himself  was  guilty  of  negli- 
gence, which  contributed  to  his  injury,  then  he  can  not  recover,  although 
the  railway  may  have  been  first  guilty  of  negligence  in  maintaining 
said  chute.  If  plaintiff  did  not  know  of  the  dangerous  condition,  if  any, 
of  said  plank,  then  his  right  to  recover  will  not  thereby  be  affected  if 
he  is  otherwise  entitled  to  recover  under  the  evidence  and  charge  of 
the  court." 

Error  has  been  assigned  to  these  paragraphs  of  the  charge  upon  sev- 
eral grounds,  but  mainly,  and  justly  we  think,  because  the  defenses  of 
assumed  risk  and  contributory  negligence  were  thereby  confused.  In 
the  first  paragraph  quoted  the  jury  were  instructed  that  the  negligence 
of  appellant  would  render  it  liable  to  appellee  "if  he  was  not  himself 
guilty  of  contributory  negligence  under  the  further  instruction  of  the 
court;"  and  in  this  further  instruction  the  jury  were  required  to  find, 
in  order  to  defeat  liability,  not  only  that  appellee  knew  or  "had  been 
informed  that  said  plank  was  loose  or  unsafe,"  but  also  that  appellee 
"himself  was  guilty  of  negligence  which  contributed  to  his  injuries." 
This  question  has  been  so  often  considered  by  this  and  other  appellate 
courts  in  Texas  that  we  need  only  refer  to  the  opinion  of  Chief  Justice 
Conner  in  Railway  v.  Gray,  63  Southwestern  Reporter,  927,  and  the 
numerous  cases  there  cited.  The  defense  of  assumed  risk,  apart  from 
contributory  negligence,  was  thus  in  effect  withdrawn  from  the  jury. 

It  is  urged,  however,  in  behalf  of  appellee  that  these  paragraphs  of 
the  court's  charge  but  embodied  the  special  instructions  requested  by 
appellant,  and  that  the  error  therefore,  if  any,  was  invited;  but  we  do 
not  so  read  these  special  charges.  The  first  of  them,  for  instance,  re- 
quested the  submission  of  the  defense  of  assumed  risk  as  a  distinct  and 
complete  defense  without  reference  to  the  issue  of  contributory  negli- 
gence, and  so  far  as  we  can  see  the  instruction  was  correct  and  appli- 
cable to  the  facts.  The  only  wonder  is  that  no  error  has  been  assigned 
to  the  court's  refusal  to  give  it. 

For  the  error  pointed  out  the  judgment  is  reversed  and  cause  re- 
manded for  a  new  trial. 

Reversed  and  remanded. 

Hunter,  Associate  Justice,  did  not  sit  in  this  case. 
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Joseph  Strnad  v.  John  H.  Strnad  et  al. 

Decided  April  2,  1902. 

Wife's   Separate   Property— Community— Mortgage— Resulting   Trust— Subroga- 
tion. 
A  husband  purchased  land,  taking  deed  to  himself  but  paying  part  of  the 
price  with  his  wife's  separate  means  and  giving,  for  the  balance,  his  own  note 
which  he  afterwards  paid  with  his  wife's  money.    Held: 

(1)  The  land  so  bought  became,  under  the  doctrine  of  resulting  trust,  the 
wife's  separate  property  to  the  extent  of  the  cash  payment,  but  was  commun- 
ity to  the  extent  of  the  deferred  payment  for  which  the  husband  gave  his  own 
note,  in  the  absence  of  any  other  circumstances  evidencing  an  intent  to  make 
it  all  the  wife's  separate  property. 

(2)  A  resulting  trust  can  arise  only  from  a  payment  made  at  the  time  of 
the  purchase,  and  to  the  extent  that  the  property  so  purchased  by  the  husband 
became  community  estate  it  was  subject  to  a  deed  of  trust  given  by  him  before 
such  purchase,  the  holder  of  which  was  entitled  to  foreclosure  as  to  such  com- 
munity interest. 

(3)  The  wife  was  not  entitled  to  be  subrogated  to  the  rights  of  the  lien- 
holder  to  the  extent  that  her  means  were  applied  to  discharge  the  note  given 
for  the  deferred  payment,  in  the  absence  of  appropriate  pleadings  seeking  such 
relief. 

Appeal  from  Williamson.    Tried  below  before  Hon.  B.  L.  Perm. 

John  TF.  Parker,  for  appellant. 

TF.  TF.  Nelms  and  TF.  H.  Nunn,  for  appelees. 

COLLARD,  Associate  Justice. — Joseph  Strnad,  appellant,  sued 
John  H.  Strnad  and  Anton  G.  Strnad  in  District  Court,  on  promissory 
note,  and  for  foreclosure  of  deed  of  trust  executed  by  them  on  the  south 
half  of  lot  4  in  block  9,  in  Dickson's  first  addition,  in  town  of  Taylor, 
Texas,  the  note  dated  September  15,  1894,  due  October  1,  1895,  bearing 
10  per  cent  interest  per  annum  from  date,  providing  for  payment  of  10 
per  cent  attorneys  fees,  if  placed  in  the  hands  of  an  attorney  for  col- 
lection. 

Mary  Strnad  (joined  by  her  husband  John  H.  Strnad)  intervened, 
and  set  up  that  subsequent  to  the  date  of  her  marriage,  and  prior  to  the 
2d  day  of  January,  1896,  this  intervener  delivered  to  her  said  husband 
John  H.  Strnad  the  sum  of  $150,  the  separate  property  of  this  inter- 
vener, and  requested,  directed,  and  instructed  her  said  husband  to  take 
said  sum  and  use  same  in  the  purchase  of  a  homestead  for  herself  and 
her  said  husband;  and  that  her  said  husband  John  H.  Strnad  did,  on 
the  2d  day  of  January,  1896,  purchase  of  Joseph  Kendler  the  property 
described  in  the  deed  of  trust  attached  to  and  made  a  part  of  plaintiff's 
petition,  to  wit:  The  south  half  of  lot  4  in  block  No.  9  of  Dickson's 
first  addition  to  the  city  of  Taylor,  and  taking  the  deed  thereto  in  his 
own  name  and  paying  therefor  the  sum  of  $150  in  cash,  the  separate 
property  of  this  intervener,  and  giving  his  promissory  note  for  the  sum 
of  $215,  payable  on  the  1st  day  of  December,  1896,  and  when  said  note 


1902.]  Stbnad  v.  Strnad.  125 

became  due,  this  intervener  delivered  to  her  said  husband  the  sum  of 
$236,  the  amount  of  said  note  and  interest  thereon,  and  directed  and 
instructed  him  to  take  said  sum  and  pay  off  said  note,  and  he  did  so 
apply  said  sum  and  discharge  said  note,  and  that  all  of  the  purchase 
money  of  the  said  property  was  the  separate  property  of  this  intervener. 
And  the  intervener  prayed  that  she  have  judgment  declaring  said  prop- 
erty to  be  her  separate  property,  and  for  such  other  and  further  relief 
as  in  law  and  equity  she  may  be  entitled  to,  and  for  cost. 

Defendants  demurred  and  denied  generally,  and  set  up  defenses  which 
need  not  be  noticed,  as  they  consented  that  judgment  might  be  ren- 
dered against  them  for  the  debt  and  foreclosure. 

The  trial  by  the  court  without  a  jury  resulted  in  a  judgment  for 
plaintiff  against  John  H.  and  Anton  G.  Strnad  for  the  amount  of  the 
note  and  attorney's  fees,  but  denied  a  foreclosure  of  the  deed  of  trust 
on  the  ground  that  the  part  of  the  lot  on  which  foreclosure  was  sought 
was  the  separate  property  of  Mary  Strnad,  wife  of  John  H.  Strnad,  from 
which  Joseph  Strnad  has  appealed. 

The  facts  proven  on  the  trial,  agreed  to  by  the  parties,  are  as  follows : 

"In  this  case  it  is  agreed  that  plaintiff  is  entitled  to  judgment  against 
John  Strnad  and  Anton  G.  Strnad  for  the  amount  of  the  debt,  prin- 
cipal, interest,  and  attorney's  fees  sued  for  in  plaintiff's  petition,  and  to 
the  foreclosure  of  the  deed  of  trust  declared  upon  in  said  petition  on 
the  lot  in  whole  or  in  part,  as  the  facts  may  warrant,  unless  the  court 
shall  find  from  the  facts  hereinafter  set  out  that  plaintiff  is  not  entitled 
to  such  foreclosure,  which  facts  are  agreed  to  be  as  follows  : 

"(1)  That  John  H.  Strnad,  Anton  G.  Strnad,  and  Charles  B. 
Strnad,  being  the  owners  of  the  lot  described  in  plaintiff's  petition 
each  owning  an  undivided  one-third  thereof,  on  to  wit,  June  7,  1894, 
conveyed  the  said  lot  in  trust  to  W.  P.  Robertson  for  the  purpose  of 
securing  the  payment  to  Joseph  Kendle  of  the  sum  of  $300  evidenced  by 
their  certain  promissory  note  of  even  date,  which  deed  of  trust  con- 
tained a  power  of  sale  authorizing  the  said  Robertson,  in  case  of  default 
in  the  payment  of  said  note,  to  sell  the  said  lot  at  public  vendue. 

"(2)  That  the  said  John  H.  Strnad  and  Anton  G.  Strnad  on  to  wit, 
September  15, 1894,  executed,  acknowledged,  and  delivered  the  note  and 
deed  of  trust  declared  upon  in  plaintiff's  petition  herein,  conveying  their 
interest  in  the  said  lot 

"(3)  That  thereafter  the  said  W.  P.  Robertson  in  pursuance  of 
power  of  sale  contained  in  the  said  deed  of  trust  made  by  the  said  three 
Strnads  to  him,  to  wit,  December  3,  1895,  sold  the  said  lot  at  public 
vendue  to  Joseph  Kendle  for  $200,  and  thereupon  executed  and  de- 
livered unto  him  a  good  and  sufficient  deed  in  law,  conveying  the  said 
lot  to  him. 

"(4)  That  on  to  wit,  January  2, 1896,  the  defendant  John  H.  Strnad 
having  intermarried  with  the  intervener  Mary  Strnad,  his  wife,  pur- 
chased from  Joseph  Kendle  the  said  lot,  taking  the  deed  from  Kendle 
in  his  own  name,  and  paying  Kendle  and  agreeing  to  pay  him  as  con- 
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Bideration  the  sum  of  $365;  $150  of  which  amount  was  paid  in  cash 
at  the  time  of  the  delivery  of  the  deed  and  was  the  separate  means  of  his 
wife  Mary,  and  then  and  there  gave  his  promissory  note,  in  which  his 
wife  did  not  join,  for  the  balance,  maturing  December  1,  1896,  and 
bearing  interest  at  the  rate  of  10  per  cent  per  annum  from  date. 

"(5)  That  thereafter,  at  the  maturity  of  the  said  note,  the  said 
John  H.  Strnad  paid  the  same  with  the  separate  means  of  the  said 
Mary  Strnad." 

Plaintiff  read  in  evidence  the  deed  of  trust  declared  upon  in  his  peti- 
tion which  conveyed  to  John  W.  Parker,  in  trust,  the  south  one-half  of 
lot  4  in  block  9  in  Dickson's  addition  to  the  city  of  Taylor,  and  being 
the  same  lot  described  in  his  petition  which  was  executed  by  the  defend- 
ant John  H.  Strnad  and  Anton  6.  Strnad  for  the  purpose  of  securing 
plaintiff  in  the  payment  of  the  note  declared  upon  in  his  petition,  which 
deed  of  trust  was  duly  filed  for  record  December  24,  1894,  in  the  office 
of  the  clerk  of  the  County  Court  of  Williamson  County,  and  was  there- 
after, on  December  26,  1894,  recorded  in  the  deed  of  trust  records,  book 
12,  p.  461. 

Plaintiff  read  in  evidence  deed  of  Joseph  Kendle  to  defendant  John 
H.  Strnad,  as  follows: 

"State  of  Texas,  County  of  Williamson. — Know  all  men  by  these 
presents  that  I,  Joe  Kendle,  of  the  county  of  Williamson  and  State  afore- 
said, for  and  in  consideration  of  the  sum  of  three  hundred  and  sixty-five 
dollars  paid  and  secured  to  be  paid  by  John  H.  Strnad,  as  follows :  One 
hundred  and  fifty  dollars  in  cash,  the  receipt  of  which  is  hereby  ac- 
knowledged, and  one  promissory  note  in  which  a  vendor's  lien  on  this 
property  is  retained  for  two  hundred  and  fifteen  dollars,  dated  the  2d 
day  of  January,  1896,  and  payable  the  1st  day  of  December,  1896,  and 
bearing  interest  at  the  rate  of  10  per  cent  per  annum  from  date: 

"Have  granted,  sold,  and  conveyed,  and  by  these  presents  do  grant, 
sell,  and  convey  unto  the  said  John  H.  Strnad,  of  the  county  of  Wil- 
liamson and  State  of  Texas,  all  that  certain  tract  or  parcel  of  land  lying 
and  being  situated  in  the  city  of  Taylor,  county  of  Williamson,  as  fol- 
lows, to  wit:  Being  the  south  one-half  of  lot  No.  four  (4)  in  block  No. 
nine  (9),  in  Dickson's  first  addition  to  the  city  of  Taylor  according  to 
the  map  of  aforesaid  addition  on  record  in  deed  records  of  aforesaid 
county  at  Georgetown,  Texas,  said  lot  having  a  width  of  67%  feet  and 
a  depth  of  135  feet. 

"To  have  and  to  hold  the  above  described  premises,  together  with  all 
and  singular  the  rights  and  appurtenances  thereto  in  any  wise  belonging, 
unto  the  said  John  H.  Strnad,  his  heirs  and  assigns  forever.  And  I  do 
hereby  bind  myself,  my  heirs,  executors  and  administrators  to  warrant 
and  forever  defend  all  and  singular  the  said  premises  unto  the  said 
John  H.  Strnad,  his  heirs  and  assigns,  against  every  person  whomsoever 
lawfully  claiming  or  to  claim  the  same  or  any  part  thereof. 

"But  it  is  expressly  agreed  and  stipulated  that  the  vendor's  lien  is 
retained  against  the  above  described  property,  premises  and  improve* 
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ments,  until  the  above  described  notes,  with  all  interest  thereon  are 
fully  paid,  according  to  the  face  and  tenor,  effect  and  reading,  when 
this  deed  shall  become  absolute. 

"Witness  my  hand  at  Taylor,  this  2d  day  of  January,  1896.  Joseph 
Kendle." 

Opinion. — The  assignments  of  error  are  as  follows : 

"1.  The  court  erred  in  denying  plaintiff  a  foreclosure  of  the  deed  of 
trust  declared  upon  in  his  petition. 

"2.  The  court  erred  in  holding  that  the  land  upon  which  the  deed 
of  trust  was  given  to  secure  the  plaintiff  in  the  payment  of  his  debt  was 
the  separate  property  of  Mary  Strnad  and  therefore  not  subject  to  fore- 
closure of  plaintiff's  lien. 

"3.  It  conclusively  appearing  that  the  deed  was  taken  in  the  name 
of  John  H.  Strnad,  the  husband  of  Mary  Strnad ;  that  the  consideration 
was  $365,  of  which  amount  he  paid  out  of  the  separate  means  of  his 
wife  the  sum  of  $150,  and  gave  his  individual  note  for  the  balance, 
which  he  paid  at  maturity  with  the  separate  means  of  his  wife;  that 
plaintiff's  deed  of  trust  was  in  force  and  wholly  unsatisfied  at  the  time 
the  said  John  H.  Strnad  purchased  the  land,  the  court  erred  in  not  hold- 
ing that  the  title  to  the  portion  of  the  lot  represented  by  the  unpaid  pur- 
chase money  vested  in  the  community,  and  was  therefore  to  that  exent 
subject  to  plaintiff's  lien,  and  in  not  foreclosing  his  said  lien  on  the 
interest  in  said  lot  so  vesting  in  the  community/9 

The  evidence  showing  that  at  the  time  of  the  purchase  $150  of  the 
separate  estate  of  the  wife  was  paid  as  part  of  the  purchase  price,  to 
that  extent  the  property  was  the  separate  estate  of  the  wife  Mary  de- 
rived as  a  resulting  trust. 

The  deed  being  to  the  husband,  the  residue  of  the  land  would  be  com- 
munity estate,  unless  there  be  some  other  facts  which  would  make  it  her 
separate  estate,  and  the  mere  fact  that  the  deferred  payment  evidenced 
by  note  of  the  husband  wa6  paid  by  her  would  not  constitute  the  residue 
of  the  land  her  separate  property,  there  being  no  evidence  tending  to 
show  that  the  purchase  was  intended  to  be  her  separate  estate,  and  it 
being  a  fact  that  the  deferred  payment  was  evidenced  by  his  individual 
note.  There  are  many  cases  in  this  State  to  the  effect  that  if  the  deed 
be  to  the  wife,  and  the  deferred  payment  be  made  by  her,  the  property 
will  be  her  separate  estate.  Schuster  v.  Jewelry  Co.,  79  Texas,  179; 
Dunham  v.  Chatham,  21  Texas,  232 ;  Ullman  v.  Jasper,  70  Texas,  452 ; 
48  Texas,  189.  But  where  the  deed  is  to  the  husband,  as  in  the  case 
at  bar,  the  payment  by  the  wife  must  be  made  at  the  time  of  the  pur- 
chase, in  which  case  a  resulting  trust  arises  in  her  favor  and  vests  the 
equitable  title  in  the  wife.  Oury  v.  Saunders,  77  Texas,  279,  et  seq., 
and  authorities  cited. 

There  is  no  testimony  in  the  record  in  the  case  before  us  indicating 
the  intention  of  the  parties,  husband  and  wife,  whether  the  purchase 
was  for  the  community  or  the  wife's  separate  estate.    There  is  nothing 
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but  the  bare  facts  that  the  deed  was  to  the  husband,  who  gave  his  note 
for  the  unpaid  purchase  money,  and  the  fact  that  the  wife  paid  out  of 
her  separate  estate  the  note  after  the  purchase. 

Under  the  facts  it  should  be  held,  and  we  so  decide,  that  the  wife 
acquired  an  equitable  interest  in  the  land,  derived  as  a  resulting  trust, 
to  the  extent  of  the  payment  made  with  her  separate  estate  at  the  time 
of  the  purchase,  but  that  she  acquired  no  further  interest  in  the  land 
by  payment  of  the  note  after  the  purchase.  Subrogation  is  not  relied  on 
in  her  pleadings ;  that  is,  subrogation  to  the  rights  of  the  vendor  holding 
the  note  for  the  deferred  payment,  and  she  can  not  recover  on  the  ground 
of  subrogation. 

She  is  entitled  to  recover  30-73  of  the  land,  under  her  rightB  of  re- 
sulting trust,  which  is  not  subject  to  plaintiff's  debt.  The  residue  of  the 
land,  43-73,  is  liable  for  the  debt  sued  on. 

The  judgment  is  therefore  affirmed  in  part,  decreeing  to  the  wife 
30-73  of  the  land  in  her  separate  right,  and  reversed  and  rendered  in 
part,  ordering  a  foreclosure  of  plaintiff's  deed  of  trust  on  the  remainder 
of  the  land,  to  wit,  43-73  of  the  land,  which  is  ordered  sold  to  pay 
plaintiff's  debt,  for  which  purpose  order  of  sale  will  be  issued  by  this 
court. 

Affirmed  in  pari  and  reversed  and  rendered  in  part. 


Franklin  Life  Insurance  Company  v.  Mrs.  Sweetie  Villeneuve. 

Decided  April  2,  1902. 

X.— Compromise— Consideration— Good  Faith  of  Controversy. 

Where  the  compromise  of  a  claim  certain  in  amount  is  made  for  a  less  sum, 
the  question  whether  the  release  of  the  amount  not  paid  is  supported  by  a  consid- 
eration depends  on  whether  the  controversy  over  the  liability  of  the  debtor  is 
one  raised  in  good  faith. 
2. — Same — Insurance — Incontestable  Policy. 

Facts  considered  and  held  to  support  a  finding  that  the  controversy  over  the 
liability  of  an  insurance  company  on  a  policy  procured  by  misrepresentations, 
but  incontestable,  by  its  terms,  because  it  had  been  in  existence  over  a  year,  whs 
not  raised  in  good  faith  by  the  company,  and  the  settlement  void  for  want  of 
consideration;  also  charges  held  to  correctly  submit  that  issue. 

3.— Uncontradicted  Testimony— Interested  Witness. 

The  jury  are  not  bound  to  believe  an  interested  witness,  though  uncontra- 
dicted. 
4.— Insurance — Attorney's  Fees. 

Attorney's  fees  were  collectible  in  a  successful  suit  for  the  balance  of  is 
insurance  policy  providing  for  their  recovery,  though  the  company  had.  paid  s 
part  of  the  insurance,  in  compromise,  without  suit. 

Appeal  from  Travis.    Tried  below  before  Hon.  P.  Q.  Morris. 
Fiset  &  Miller,  for  appellant. 
Hogg  &  Robertson,  for  appellee. 
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COLLARD,  Associate  Justice. — The  statement  of  the  nature  and  re- 
sult of  the  suit  in  appellant's  brief  is  correct,  and  we  adopt  it  as  follows: 

Appellee  sued  appellant  to  recover  a  balance  with  interest,  claimed  to 
be  due  upon  a  life  insurance  policy  issued  by  it  upon  the  life  of  her  hus- 
band and  payable  to  her  as  beneficiary.  The  balance  was  the  difference 
between  $5000,  the  face  of  the  policy,  and  $3900,  the  amount  appellant 
paid  appellee  in  compromise  of  her  claim  under  the  policy.  Appellee 
sought  to  set  aside  the  compromise  agreement  on  the  alleged  grounds 
(1)  that  she  was  fraudulently  procured  to  make  it;  and  (2)  that  the 
compromise  was  without  consideration.  She  further  prayed  for  the  re- 
covery of  the  statutory  12  per  cent  penalty  and  reasonable  attorney's 
fees.  In  a  trial  by  jury  she  obtained  judgment  for  the  unpaid  balance 
with  interest  and  for  penalty  and  attorney's  fees,  amounting  to  $1581.86, 
and  judgment  was  accordingly  entered.  Appellant  made  a  motion  for 
new  trial,  and  took  the  other  necessary  steps  for  an  appeal  to  this  court. 

Facts  Proved. — We  find  the  facts,  briefly  stated,  as  follows :  That  on 
the  29th  day  of  March,  1898,  the  appellant  issued  the  policy  sued  upon 
for  the  6um  of  $5000  on  the  life  of  Celestin  Villeneuve,  payable  to  his 
wife,  Mrs.  Sweetie  Villeneuve,  as  beneficiary.  He  died  May  12,  1899, 
and  satisfactory  proof  was  made  thereof  by  the  appellee  and  received  by 
the  appellant.  As  a  part  of  the  contract  of  assurance,  the  assured  rep- 
resented and  stated,  in  effect,  that  he  was  a  man  of  temperate  habits, 
and  that  he  had  not  applied  for  insurance  upon  his  life  in  other  com- 
panies and  been  rejected.  These  statements  were  warranted  to  be  true, 
and  in  the  event  they  were  false  it  was  agreed  that  the  policy  should 
become  void.  We  find  that  the  statement  concerning  the  application  for 
insurance  in  other  companies  was  false,  and  but  for  the  following  pro- 
vision contained  in  the  policy  this  false  statement  would  have  rendered 
the  entire  policy  void :  "If  the  terms  of  this  contract  be  complied  with, 
it  shall  be  incontestable  after  one  year  from  its  date."  The  compromise 
settlement  pleaded  by  appellant  was  made  October  6,  1899,  upon  which 
occasion  the  appellee  executed  the  following  receipt  and  release :  "Dated 
at  Austin,  Texas,  October  6,  1899. — Received  of  the  Franklin  Life  Asso- 
ciation, of  Springfield,  111.,  four  thousand  dollars,  in  full  of  all  claims 
under  and  to  the  within  certificate  of  membership,  No.  21,969,  on  the 
life  of  the  late  Celestin  Villeneuve,  and  hereby  surrender  all  my  right, 
title  and  interest  under  and  to  the  same,  and  releasing  said  association 
from  all  liability;  also  warranting  and  defending  said  payment  against 
any  and  all  claimants  whatsoever.  Mrs.  Sweetie  Villeneuve.  [Seal.] 
Attest  before  W.  W.  Harris,  H.  Clausen."  The  receipt  states  that  she 
received  the  sum  of  $4000  from  the  appellant  as  settlement  in  full  of 
the  entire  policy,  but  we  find,  as  a  matter  of  fact,  that  she  only  received 
the  sum  of  $3900.  The  compromise  settlement  was  made  and  this  re- 
ceipt was  executed  by  the  appellee  based  upon  the  representations  made 
by  the  agent  of  the  company,  who  then  and  there  had  the  power  and 
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authority  to  represent  the  company  in  negotiating  the  settlement,  to 
the  effect  that  the  entire  policy  was  void,  by  reason  of  the  fact  that  her 
deceased  husband  had  made  the  false  statements,  as  above  set  out,  con- 
cerning his  habits  of  temperance  and  not  making  an  effort  to  procure  a 
policy  in  other  companies.  At  the  time  these  representations  were  made 
the  agent  of  appellant  knew  that  the  policy  contained  the  incontestable 
clause,  as  above  set  out.  He  at  the  time  was  representing  the  company, 
and  occupied  towards  the  appellee  no  confidential  or  fiduciary  relation- 
ship. The  appellee,  at  the  time  the  representatives  were  made  and  the 
settlement  effected,  relied  upon  these  representations,  and  believed  they 
were  true,  and  had  no  actual  knowledge  that  the  policy  contained  the 
incontestable  clause. 

We  also  find  that  the  home  office  of  the  insurance  company  is  in  the 
State  of  Illinois,'  and  that  there  is  a  provision  of  the  contract  that  makes 
the  policy  payable  there,  and  that  there  is  no  statute  of  that  State,  sim- 
ilar to  ours,  allowing  the  recovery  of  the  penalty  and  attorney's  fees  sued 
for  by  the  appellee  in  this  case.  We  further  find,  from  statements  con- 
tained in  the  application  for  the  policy  and  from  indorsements  on  the 
policy,  that  it  was  issued  to  Celestin  Villeneuve,  a  resident  of  Austin, 
Texas. 

The  same  facts  were  in  evidence  on  the  first  trial  of  the  case,  as  far 
as  above  stated.  The  court  below  instructed  the  jury  on  the  question  of 
consideration  for  the  settlement  made  by  plaintiff  and  the  company, 
whereby  she  accepted  the  amount  paid  her  in  satisfaction  of  her  claim 
on  the  policy,  "that  the  effect  of  the  settlement  does  not  depend  alone 
upon  the  question  as  to  whether  or  not  the  contention  made  by  defend- 
ant's agent  that  the  policy  was  void  was  made  by  him  in  good  faith  in 
the  belief  that  the  contention  was  well  founded,  or  presented  a  doubtful 
question.  Hence  the  question  as  to  whether  or  not  there  was  any  con- 
sideration for  the  settlement  binding  on  the  parties  must  depend  upon 
the  answer  of  the  jury  to  the  question:  Did  the  plaintiff's  [evidently 
meaning  defendant's]  agent  in  making  said  contention  do  so  in  good 
faith,  believing  that  his  contention  was  well  founded,  or  presented  a 
doubtful  question,  or  did  he  make  such  contention  in  bad  faith,  knowing 
that  such  contention  was  not  well  founded?  If  the  jury  believe  from 
the  evidence  that  defendant's  agent  urged  said  defense  in  good  faith, 
believing  it  to  be  a  substantial  defense,  or  a  doubtful  question,  and 
thereby  raised  a  dispute  or  controversy  as  to  the  liability  of  the  company, 
then  the  settlement  between  plaintiff  and  defendant  company  of  such 
controversy  for  a  less  amount  than  that  which  was  actually  owing  was 
binding  on  the  plaintiff,  the  settlement  of  such  bona  fide  controversy, 
if  it  existed,  being  a  sufficient  consideration  to  support  the  contract  to 
accept  less  than  the  full  amount  as  a  payment  in  full,  and  if  the  jury 
so  find,  they  will  return  a  verdict  for  defendant.  On  the  other  hand, 
if  the  jury  do  not  believe  from  the  evidence  that  said  contention  was 
made  in  good  faith  by  defendant's  agent  in  the  belief  that  it  was  well 
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founded  or  presented  a  doubtful  question,  but  believe  that  it  was  simu- 
lated for  the  purpose  of  forcing  a  compromise  or  escaping  liability  for 
the  entire  amount  due,  when  said  agent  did  not  believe  said  contention 
to  be  well  founded  or  to  present  a  doubtful  question,  then  there  was  no 
consideration  to  support  the  agreement  to  settle  for  less  than  the  full 
amount  of  the  policy,  and  if  the  jury  so  find  they  will  return  a  verdict 
for  plaintiff  for  the  unpaid  part  of  said  policy,  with  12  per  cent  damages 
added  thereto,  in  accordance  with  the  statutes  of  this  State,  as  a  penalty, 
from  the  6th  day  of  October,  1899,  until  this  time,  and  the  further  sum 
of  $250  as  attorney's  fees,  which  the  parties  have  agreed  in  this  case  is  a 
reasonable  attorney's  fee  for  plaintiff  to  be  allowed  in  case  she  recovers 
at  all,  making  the  total  amount  of  your  verdict  for  plaintiff  the  sum  of 
$1585.86,  if  you  shall  render  any  verdict  for  plaintiff  on  the  issue  sub- 
mitted to  you  herein." 

The  testimony  amply  warranted  the  submission  of  the  question  sub- 
mitted above  as  to  the  good  faith  and  belief  of  defendant's  agent  in 
effecting  the  settlement  with  plaintiff,  and  on  the  question  of  his  belief 
that  the  question  of  liability  of  defendant  herein  was  doubtful.  The 
evidence  was  sufficient  to  warrant  the  conclusion  of  the  jury,  evidenced 
by  the  verdict  in  favor  of  plaintiff,  that  T.  C.  Roseberry  was  the  com- 
pany's secretary  at  the  time  of  the  settlement  with  plaintiff  relied  on 
as  conclusive  of  the  rights  of  plaintiff  and  he  negotiated  the  settlement 
with  her,  the  official  corps  being  a  president,  vice-president,  treasurer, 
secretary,  assistant  secretary,  and  medical  director.  He  had  before  been 
agent  for  a  while,  writing  applications  and  soliciting  business.  At  the 
time  of  the  settlement  with  plaintiff,  he  signed  policies  when  at  home, 
and  when  not  there  his  assistant  signed  policies.  He  came  to  Texas 
for  the  purpose  of  trying  to  settle  the  claim  of  plaintiff,  in  October, 
1899.  He  first  attempted  to  make  the  settlement  on  a  basis  of  $3500 
by  way  of  compromise.  He  told  her  that  it  was  a  good  settlement,  and 
more  than  the  company  'liked"  to  pay,  but  that  "we  always  tried  to 
avoid  law  suits,  and  we  appreciated  what  it  was  to  fight  a  woman  before 
a  jury,  and  thought  we  would  rather  pay  an  amount  which  we  thought 
large,  rather  than  not  to  settle  the  claim  at  all.  She  declined  for  that 
sum.  Mr.  Harris,  present,  suggested  that  we  compromise  for  $4000, 
but  we  both  ignored  his  proposition  when  he  first  made  it.  I  then  en- 
deavored to  settle  for  $3750.  She  declined  that.  When  I  finally  be- 
came satisfied  that  she  would  not  settle  for  $3750,  I  offered  to  give  her 
$4000,  provided  she  would  pay  my  expenses  incurred  on  the  trip,  in  the 
neighborhood  of  $100."  She  was  reluctant  to  accept  the  proposition, 
but  did  at  last  agree  to  take  his  check  for  $4000,  and  give  him  her  check 
for  $100  next  morning.  The  settlement  was  made  on  that  basis,  and 
she  gave  him  the  check  for  $100  next  morning,  which  was  paid.  The 
$4000  was  paid  to  her. 

As  to  the  clause  in  the  policy :  "If  the  terms  of  this  contract  be  com- 
plied with,  it  shall  be  incontestable  after  one  year,"  the  same  witness 
says:    "At  the  time  thi3  clause  was  put  in  the  policies,  and  for  a  long 
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time  afterwards,  I  supposed  in  a  general  way  that  it  meant  just  what 
it  said — that  if  the  terms  were  complied  with  it  would  be  incontestable 
for  anything  not  specified  in  the  contract;  that  a  man  might  go  to 
Klondike  and  die  from  exposure,  and  yet  while  we  would  not  issue  a 
policy  knowing  this,  if  he  went  and  did  not  die  until  one  year  after  it 
was  issued,  we  could  not  contest  the  policy.  But  at  the  time  I  had  the 
conversation  with  Mrs.  Villeneuve,  owing  to  discussion  with  attorneys, 
I  had  come  to  the  conclusion  that  the  clause  was  very  indefinite,  and 
that  no  one  knew  just  what  it  did  mean."  The  witness  here  relates 
facts  of  investigation  upon  the  subject,  and  opinions  of  attorneys,  and 
says  that  when  he  came  to  Austin  to  settle  plaintiff's  claim,  he  did  not 
believe  the  incontestable  clause  entirely  precluded  the  company  from 
contesting  the  policy  on  grounds  of  misstatement  by  the  husband  of 
plaintiff  in  his  application  for  insurance. 

The  witness  proceeds:  "In  the  conversation  at  Mrs.  Villeneuve's 
house,  she  had  informed  me  that  she  felt  certain  she  would  win  her 
case,  and  from  her  reference  to  Hogg  &  Robertson  I  supposed  she  had 
taken  their  advice."  The  next  morning  after  the  settlement  had  been 
made  the  two,  plaintiff  and  the  witness,  met  at  Hogg  &  Robertson's 
office,  and  among  other  things  witness  says  he  asked  Judge  Robertson: 
"Judge,  how  could  you  advise  Mrs.  Villeneuve  that  she  had  a  sure  thing 
against  our  company?" 

Mrs.  Villeneuve  testified  that  the  witness  Roseberry  stated  to  her  in 
the  interview  leading  to  the  settlement,  that  she  had  no  claim  against 
the  company,  because  her  husband  had  made  misstatements  in  his  appli- 
cation for  insurance  as  to  his  habits  of  drinking,  and  that  he  had  not 
been  rejected  for  insurance  on  his  life  by  other  companies,  and  that  if 
it  came  to  court  there  was  always  a  chance  for  his  side  to  win.  And  "he 
seemed  to  think  my  chances  were  slim,  otherwise  I  would  not  lose  eleven 
hundred  dollars  on  it.  He  certainly  told  me  that  the  company  had  de- 
fenses to  my  suit,  one  being  the  intemperate  habits  of  my  husband,  and 
the  other  that  he  had  never  applied  for  insurance  to  and  been  rejected 
by  other  companies.  *  *  *  He  said  that  by  reasons  of  these  false 
statements  I  could  not  recover  on  the  policy.  *  *  *  I  decided,  since 
I  was  not,  as  he  represented,  going  to  get  anything  in  court,  to  take  the 
$3900." 

W.  H.  Harris,  who  was  present  during  the  conversation  with  Rose- 
berry,  testified  "that  Roseberry  stated  to  her  repeatedly  that  Mr.  Ville- 
neuve had  represented  in  his  application  that  he  had  never  been  rejcted 
by  any  other  company,  and  that  he  was  a  temperate  man,  which  repre- 
sentations Mr.  Roseberry  claimed  were  false,  and  that  these  false  state- 
ments rendered  the  policy  void.  These  statements  were  repeated  by  him 
many  times." 

We  find  that  to  induce  the  settlement  Roseberry  made  the  statements 
repeated  by  the  witnesses,  and  that  plaintiff  believed  and  relied  upon 
them,  and  agreed  to  the  compromise  at  $3900. 
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Opinion. — The  court  did  not  err  in  refusing  to  direct  a  verdict  for  de- 
fendant, as  requested  by  defendant,  before  any  testimony  was  offered  by 
it.  The  issue  for  the  jury  was  correctly  presented  in  the  court's  charge 
and  they  were  warranted  by  the  testimony  in  finding  that  Roseberry,  an 
interested  party,  did  not  in  fact  believe  the  policy  could  be  contested  and 
that  he  did  not  act  in  good  faith  in  producing  the  impression  on  plain- 
tiff that  the  incontestable  clause  in  the  policy  was  in  fact  contestable. 
We  decided  when  this  case  was  before  us  on  a  former  appeal  that  the 
issue  as  to  whether  the  compromise  settlement  was  based  on  any  con- 
sideration rendering  the  settlement  a  valid  satisfaction  of  the  policy 
should  have  been  left  to  the  jury,  and  the  judgment  for  the  plaintiff  was 
reversed,  because  this  issue  was  not  submitted ;  and  it  was  also  then  de- 
cided that  the  clause  rendering  the  policy  incontestable  after  one  year 
from  its  date,  though  uncertain  and  of  doubtful  meaning,  rendered  the 
policy  incontestable  in  fact  after  one  year.  We  still  hold  the  same  view 
of  the  case  and  the  law  applicable  to  the  facts.  Insurance  Co.  v.  Ville- 
neuve, 60  S.  W.  Rep.,  1014. 

On  the  last  trial  the  question  as  to  consideration  of  the  compromise 
was  properly  submitted  to  the  jury  according  to  our  views  as  expressed 
on  the  first  appeal,  on  testimony  which  warranted  the  verdict.  Rose- 
berry  was  seeking  a  compromise  on  premises  which  the  jury  have  de- 
clared he  did  not  believe  were  well  founded  or  of  doubtful  effect,  and 
it  is  impossible  for  us  to  declare  that  the  verdict  is  wrong,  since  there 
is  testimony  sufficient  to  authorize  the  submission  of  the  question  and  to 
support  the  finding. 

Whether  Roseberry  was  sincere  in  representing  to  plaintiff  that  the 
incontestable  clause  in  the  policy  was  of  doubtful  interpretation,  and 
whether  he  acted  in  good  faith  in  that  respect,  were  questions  for  the 
jury,  properly  submitted  by  the  court's  charge,  upon  testimony  demand- 
ing its  submission,  and  we  find  that  the  verdict  should  not  be  set  aside. 

The  court  instructed  the  jury  as  to  the  law  of  the  case  as  follows: 
"If  the  jury  believe  from  the  evidence  that  defendant's  agent  urged 
said  defense,  intemperance  of  the  insured,  in  good  faith,  believing  it  to 
be  a  substantial  defense  or  a  doubtful  question,  and  thereby  raised  a 
dispute  or  a  controversy  as  to  the  liability  of  the  company,  then  the  set- 
tlement, between  plaintiff  and  defendant,  of  such  controversy  for  a  less 
amount  than  that  which  was  really  owing  was  binding  on  plaintiff,  the 
settlement  of  such  bona  fide  controversy  being  a  sufficient  consideration 
to  support  the  contract."  The  opposite  view  was  also  submitted  by  the 
charge,  in  which  event  the  jury  were  told  to  find  for  plaintiff.  The 
verdict  settled  the  controversy,  and  it  ought  to  be  sustained. 

The  jury  were  not  bound  to  believe  the  witness  Roseberry,  though  not 
contradicted,  as  to  the  contestability  of  the  incontestable  clause.  He  was 
an  interested  witness,  and  the  jury  could  consider  that  fact  in  passing 
upon  his  testimony,  and  give  it  such  credit  as  they  deemed  it  deserved. 
Coats  v.  Elliott,  23  Texas,  613;  63  Texas,  275;  74  Texas,  600;  92  Texas, 
307;  56  S.  W.  Rep.,  548. 
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Attorney's  fees  were  collectible,  and  there  was  no  error  on  that  branch 
of  the  case. 

All  the  important  questions  in  the  case  were  decided  by  this  court  on 
the  former  appeal,  and  we  can  see  no  error  in  what  was  then  decided, 
and  consequently  hold  to  the  views  then  expressed. 

We  deem  it  unnecessary  to  consider  the  cross-assignments  of  error 
further  than  to  say  that  they  are  not  well  taken;  especially  a6  to  the 
question  of  fraud,  we  hold  as  in  our  former  opinion. 

Prom  what  has  been  said  it  will  be  seen  that  we  intend  that  the  judg- 
ment of  the  court  below  should  be  affirmed,  and  it  is  so  ordered. 

Affirmed, 

Writ  of  error  refused. 


J.  S.  Law  v.  Missouri,  Kansas  &  Texas  Railway  Company 

of  Texas. 

Decided  April  2,  1902. 

Contributory  Negligence — Pleading. 

Allegations  held  to  disclose  a  cause  of  action  against  a  railway  company 
for  one  injured  while  walking  on  the  track,  by  a  train  approaching  him  in  front, 
circumstances  being  alleged  sufficient  to  make  the  question  of  his  contributory 
negligence  on!  of  fact  for  the  jury,  and  discovery  of  his  peril  and  failure  to 
attempt  avoidance  of  injury,  to  which  contributory  negligence  furnished  no 
defense,  being  also  alleged. 

Appeal  from  Bell.    Tried  below  before  Hon.  John  M.  Furman. 

•7.  S.  Patterson  and  D.  R.  Pendleton,  for  appellant. 

Geo.  W.  Tyler,  for  appellee. 

KEY,  Associate  Justice. — This  is  a  personal  injury  suit.  The  de- 
fendant interposed  a  general  demurrer  and  several  special  exceptions,  all 
of  which  were  sustained,  and  plaintiff  declining  to  amend,  his  case  was 
dismissed.  Omitting  certain  portions,  not  essential  to  an  understanding 
of  the  points  decided,  the  plaintiffs  petition  reads  as  follows : 

"2.  That  defendant  owns  and  operates  a  line  of  railway  in  and 
through  Bell  County,  said  State,  and  has  and  maintains  a  station  at 
Belton,  in  said  Bell  County,  Texas,  with  E.  B.  Easton  as  station  master 
at  said  Belton  station ;  and  that  said  defendant  owns  and  operates  a  line 
of  railway  through  the  town  of  Troy  in  said  county  of  Bell  and  State 
of  Texa3 ;  and  beyond  said  town  of  Troy  both  north  and  south  for  many 
miles ;  that  defendant  owns  and  maintains  a  station  at  or  near  the  said 
town  of  Troy,  Texas,  where  the  defendant's  trains  stop  daily  for  the 
transaction  of  business;  that  north  from  said  station  for  550  yards, 
defendant's  railway  track  is  and  was  on  the  25th  day  of  December, 
A.  D.  1895,  situated  and  located  in  and  through  a  densely  settled  por- 
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tion  of  said  town  of  Troy,  Texas;  that  said  defendant's  railway  track 
beyond,  contiguous  to,  and  north  of  said  town  is,  and  was  on  the  25th 
day  of  December,  A.  D.  1895,  situated  and  located  for  about  two  miles 
in  and  through  a  very  rough,  hilly,  and  broken  country;  that  beyond, 
contiguous  to,  and  north  of  said  hilly  and  broken  country,  defendant's 
railway  track  is  situated  and  located  in  and  through  a  very  thickly  popu- 
lated settlement;  that  there  were  no  direct  roads  or  paths  leading  from 
said  settlement  to  said  town  of  Troy,  Texas ;  that  the  inhabitants  of  said 
settlement  get  all  of  their  mail  matter  and  do  all  their  shopping  at 
said  town  of  Troy,  Texas. 

"3.  That  the  inhabitants  residing  in  said  settlement,  and  those  re- 
siding on,  along,  and  adjacent  to  said  railway  track  north  of  said 
station  in  the  town  of  Troy,  Texas,  and  many  others,  are  constantly  and 
daily  in  the  habit  of  walking  and  passing  on,  over  and  along  defendant's 
railway  track  for  about  two  miles  north  of  and  contiguous  to  the  town 
of  Troy,  Texas,  in  going  to  and  from  said  town;  that  said  portion  of 
defendant's  railway  track  as  aforesaid  is  and  has  been  constantly  and 
daily  used  for  the  past  fourteen  years  by  said  inhabitants  residing  on, 
along,  and  adjacent  to  said  railway  track  north  of  said  station  in  the 
town  of  Troy,  Texas;  and  by  the  inhabitants  residing  in  said  settlement 
north  of  said  town,  and  by  many  others,  as  a  passway  or  walkway  in 
going  to  and  returning  from  the  said  town,  and  that  it  was  so  used  on 
the  25th  day  of  December,  A.  D.  1895. 

"4.  That  the  constant  and  daily  use  of  that  portion  of  defendant's 
railway  track,  described  as  aforesaid,  by  pedestrians  as  a  pathway,  foot- 
path or  walkway,  in  going  to  or  returning  from  the  said  town  of  Troy, 
Texas,  has  been  for  many  years  prior  to  the  25th  day  of  December,  1895, 
and  was  on  said  day  well  known  to  the  defendant,  its  agents  and  servants, 
and  that  said  defendant  had  never  objected  to  the  said  use  of  said  track, 
but  had  acquiesced  therein  and  consented  to  same. 

"5.  That  on  the  25th  day  of  December,  1895,  plaintiff,  while  walk- 
ing south  from  said  settlement  to  the  town  of  Troy,  Texas,  upon  that 
portion  of  defendant's  railway  track  hereinbefore  described,  and  when 
within  about  100  yards  of  the  corporate  limits  of  said  town  of  Troy, 
Texas,  and  at  a  point  about  650  yards  north  of  defendant's  depot  in 
said  town,  was  struck,  knocked  down,  and  run  over  by  an  engine  and 
train  of  cars  belonging  to  defendant,  while  being  operated,  driven,  and 
propelled  by  defendant,  its  agents  and  servants. 

"6.  That  in  consequence  of  said  collision  plaintiff  was  severely  in- 
jured; that  his  right  arm  was  almost  severed  from  his  body  and  so 
badly  mangled  and  bruised  as  to  necessitate  amputation,  thereby  dis- 
figuring and  crippling  him  for  life,  causing  him  great  mental  and 
physical  pain ;  that  he  was  severely  bruised  and  injured  about  the  right 
shoulder  and  head;  that  he  received  internal  injuries  in  the  region  of 
the  right  chest  from  which  he  suffered  and  still  suffers  great  pain;  that 
by  reason  of  said  injuries,  his  capacity  to  labor  and  earn  money  has  been 
greatly  diminished,  and  that  he  has  lost  much  valuable  time,  and  that 
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he  has  been  compelled  to  employ  physicians  to  wait  upon  him  and  re- 
lieve his  suffering. 

"7.  That  said  collision  occurred  about  11  o'clock  a.  m.;  that  at 
that  time  there  was  a  cold  and  severe  wind  blowing  from  the  north, 
with  unusual  force  and  violence;  that  on  account  of  the  wind  blowing 
from  the  north  and  the  roaring  sound  caused  by  same,  and  the  roar- 
ing sound  caused  by  the  telegraph  wires  along  defendant's  railway 
track,  it  was  very  difficult  for  plaintiff  to  hear  and  distinguish  any 
sound  from  the  south,  such  as  that  usually  made  by  the  running  of 
an  engine  and  train  of  cars,  but  that  plaintiff  could  have  heard  and 
distinguished  the  direction  of  the  sounds  caused  by  the  ringing  of  a 
bell  and  the  blowing  of  a  whistle,  if  the  same  had  been  sounded  at  a 
proper  time  and  place. 

"8.  That  the  said  engine  and  train  of  cars  which  inflicted  said  in- 
juries upon  plaintiff  were  moving  from  the  south  at  the  time  of  said 
collision. 

"9.  That  about  250  yards  north  of  the  place  where  said  collision 
occurred,  there  was  and  is  considerable  curve  in  defendant's  track  or 
line  of  railway ;  that  beyond  and  north  of  said  curve  an  engine  and  train 
of  cars  could  not  be  seen  by  plaintiff  from  the  place  occupied  by  him 
just  before  and  at  the  time  of  said  collision ;  that  before  the  said  collision 
plaintiff  heard  a  sound,  which  sound  plaintiff  supposed  to  be  occasioned 
by  the  return  of  a  handcar  which  had  recently  passed  him  going  north; 
that  he  was  looking  and  listening  for  the  approach  of  said  handcar  when 
defendant's  agents  and  servants  ran  said  engine  and  train  of  cars 
against,  upon,  and  over  plaintiff,  thereby  inflicting  upon  him  said  in- 
juries. 

"10.  That  defendant's  agents  and  servants  in  charge  of  said  engine 
and  train  of  cars  were  drunk,  incompetent,  and  unable  to  run  said  engine 
and  train  of  cars  on  account  of  their  said  drunken  condition,  and  were 
reckless,  wanton,  and  grossly  negligent  in  running  said  engine  and 
train  of  cars,  and  in  running  same  against,  upon,  and  over  plaintiff. 

"11.  That  the  said  town  of  Troy,  Texas,  was  duly  and  legally  in- 
corporated ;  that  there  was  in  force  on  the  25tK  day  of  December,  1895, 
in  the  said  town  of  Troy,  Texas,  an  ordinance  limiting  the  speed  of 
trains  while  within  said  corporate  limits  to  six  miles  per  hour ;  that  at 
the  time  plaintiff  was  struck  and  injured  by  said  engine  and  train  of 
cars,  almost  the  entire  train,  to  wit,  about  fifteen  box  cars,  were  within 
the  incorporated  limits  of  said  town  of  Troy,  Texas;  that  defendant's 
engine  and  train  of  cars  which  inflicted  said  injuries  upon  plaintiff 
were  being  driven,  run,  and  propelled  by  defendant's  agents  and  servants 
at  a  fast,  dangerous,  and  unlawful  rate  of  speed,  to  wit,  at  the  rate  of 
fifty  miles  per  hour  in,  through  and  near  the  incorporated  limits  of 
the  said  town  of  Troy,  Texas,  at  the  time  they  were  driven,  run,  and 
propelled  against,  upon,  and  over  plaintiff;  that  defendant's  agents  and 
servants  were  reckless,  wanton,  and  grossly  negligent  in  running  said 
engine  and  train  of  cars  at  said  fast,  dangerous,  and  unlawful  rate  of 
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speed  in  and  through  and  near  the  incorporated  limits  of  said  town  of 
Troy,  Texas,  and  in  driving,  running,  and  propelling  same  against  and 
over  plaintiff. 

"12.  That  said  injuries  were  inflicted  upon  plaintiff  on  the  25th 
day  of  December,  1895 ;  that  said  day  was  a  legal  holiday ;  that  a  great 
many  people  were  on  that  day  in  the  habit  of  gathering,  collecting,  and 
congregating  about  towns  and  villages,  and  about  the  town  of  Troy, 
Texas;  that  a  large  and  unusual  number  of  people  were,  on  that  day, 
in  the  habit  of  passing  to  and  fro,  back  and  forth  on,  along,  and  across 
that  portion  of  defendant's  line  of  railway  Hereinbefore  described  in 
going  to  and  from  the  said  town  of  Troy,  Texas ;  that  all  of  these  facts 
were  well  known  to  defendant,  its  agents  and  servants;  that  said  de- 
fendant, its  agents  and  servants,  were  wanton,  reckless,  and  grossly 
negligent  in  driving  and  running  and  propelling  said  engine  and  train 
of  cars  in  and  through  and  near  the  said  town  of  Troy,  Texas,  at  said 
fast,  dangerous,  and  reckless  rate  of  speed  on  said  holiday,  and  in  driv- 
ing, running,  and  propelling  the  same  against,  upon,  and  over  plaintiff. 

"13.  That  in  said  town  of  Troy,  Texas,  four  roads  or  streets  cross 
defendant's  railway  track,  one  at  said  station,  one  about  300  yards 
south  of  said  station,  one  north  of  said  station  about  250  yards,  and 
the  other  north  of  said  station  about  100  yards ;  that  all  of  said  roads  and 
streets  are  and  were  on  the  25th  day  of  December,  A.  D.  1895,  public 
highways;  that  the  crossings  of  same  were  kept  up  and  maintained  by 
defendant;  that  signal  boards  were  erected  and  kept  by  defendant  at 
each  of  said  crossings;  that  it  was  customary  and  usual  for  persons  in 
charge  of  defendant's  engines  and  cars  to.  give  the  statutory  signals  at  or 
near  said  crossings;  that  on  the  occasion  when  said  injuries  were  in- 
flicted upon  the  body  of  plaintiff  no  signals,  either  by  sounding  the 
whistle  or  ringing  the  bell,  were  given  at  or  near  either  of  said  cross- 
ings ;  that  if  signal  had  been  given  at  the  proper  time  and  place  plaintiff 
could  have  heard  them  and  thereby  avoided  the  injuries;  that  it  was 
usual  and  customary  for  the  defendant's  agents  and  servants  in  charge 
of  its  engines  and  cars  to  sound  the  whistle  and  ring  the  bell  continu- 
ously in,  through,  and  near  the  corporated  limits  of  the  town  of  Troy, 
Texas;  that  on  the  occasion  of  the  said  collision  no  signals  were  given, 
either  by  ringing  the  bell  or  blowing  the  whistle,  at  or  near  the  said 
town  of  Troy,  Texas;  that  if  the  proper  signals  had  been  given  at  the 
usual  and  customary  times  and  places,  plaintiff  could  have  heard  same 
and  thereby  avoided  said  injuries;  that  defendant's  agents  and  servants 
in  charge  of  said  engine  and  train  of  cars  were  wanton,  reckless,  and 
grossly  negligent  in  running,  driving,  and  propelling  said  engine  and 
train  of  cars  at  and  near  said  public  crossings,  at  the  time  and  in  the 
manner  hereinbefore  described,  and  in  failing  to  give  the  statutory  sig- 
nals at,  in,  through  and  near  the  town  of  Troy,  Texas,  thereby  inflict- 
ing said  injuries  upon  said  plaintiff. 

"14.  That  defendant's  agents  and  servants  in  charge  of  said  engine 
and  train  of  cars  discovered  plaintiff  upon  said  railway  track,  and  dis- 
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covered  his  perilous  position  and  imminent  danger  in  time  to  have 
warned  him  of  the  approach  of  said  engine  and  train  of  cars  by  ringing 
the  bell  or  sounding  the  whistle;  that  if  the  said  signal  had  been  sounded 
at  the  proper  time  and  place  plaintiff  could  have  heard  them  and  therebj 
avoided  the  injuries;  that  said  agents  and  servants  in  charge  of  said 
engine  and  train  of  cars  failed  to  give  the  proper  signals  by  ringing  the 
bell  and  sounding  the  whistle  after  they  discovered  plaintiff  upon  said 
railway  track,  and  after  they  discovered  plaintiff's  perilous  position  and 
imminent  danger;  that  defendant's  agents  and  servants  in  charge  of 
said  engine  and  train  of  cars  discovered  plaintiff  upon  said  railway 
track,  and  discovered  plaintiff's  perilous  position  and  imminent  danger 
in  time  to  have  checked  and  stopped  the  speed  of  said  engine  and  train 
of  cars  and  thereby  have  avoided  said  collision ;  that  they  made  no  effort 
to  check  or  stop  the  speed  of  same  after  they  discovered  plaintiff  npon 
said  railway  track,  and  after  they  discovered  plaintiff's  perilous  position 
and  imminent  danger;  that  said  defendant,  its  agents  and  servants  were 
wanton,  reckless,  and  grossly  negligent  in  failing  to  warn  plaintiff  of 
the  approach  of  said  engine  and  train  of  cars  and  in  failing  to  warn 
him  of  his  perilous  position  and  imminent  danger,  and  in  failing  to 
stop  or  check  the  speed  of  said  engine  and  train  of  cars  after  they  dis- 
covered plaintiff  upon  the  track,  and  after  they  discovered  plaintiffs 
perilous  position  and  imminent  danger. 

"15.  And  plaintiff  says  that  if  it  be  not  true  that  defendant,  its 
agents  and  employes  in  charge  of  said  train,  discovered  plaintiff's  dan- 
gerous position  as  above  set  out,  then  he  says  that  defendant's  track  or 
line  of  railway  is  practically  straight  and  level  from  a  point  about  300 
yards  south  of  said  station  in  the  town  of  Troy,  Texas,  to  a  point  about 
800  yards  north  of  said  station;  that  the  view  between  said  points  is 
and  was,  on  the  25th  day  of  December,  A.  D.  1895,  unobstructed;  that 
defendant's  agents  and  servants  in  charge  of  said  engine  and  train  of 
cars  by  keeping  a  reasonable  lookout  and  by  the  exercise  of  ordinary 
care  could  have  discovered  plaintiff  upon  said  railroad  track,  and 
could  have  discovered  plaintiff's  perilous  position  and  imminent  danger 
in  time  to  have  warned  plaintiff  of  the  approach  of  said  engine  and 
train  of  cars  by  ringing  the  bell  and  sounding  the  whistle,  and  that 
defendant's  agents  and  servants  in  charge  of  said  engine  and  train  of 
cars,  by  keeping  a  reasonable  lookout  and  by  the  exercise  of  ordinary 
care,  could  have  discovered  plaintiff  upon  said  railway  track  and  could 
have  discovered  plaintiff's  perilous  position  and  imminent  danger  in 
time  to  have  checked  the  speed  of  said  engine  and  train  of  cars,  and 
thereby  avoided  said  collision;  that  defendant's  agents  and  servants 
failed  to  exercise  ordinary  care  or  to  keep  a  reasonable  lookout  at,  in, 
and  near  the  incorporated  limits  of  said  town  of  Troy,  Texas,  and  at 
and  before  the  time  they  ran  the  said  engine  and  train  of  cars  against, 
upon,  and  over  plaintiff;  that  said  agents  and  servants  in  charge  of 
said  engine  and  train  of  cars  were  wanton,  reckless,  and  grossly  negli- 
gent in  failing  to  exercise  ordinary  care,  and  in  failing  to  keep  a  reason- 
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able  lookout  at,  in,  through,  and  near  the  incorporated  limits  of  said 
town  of  Troy,  Texas,  and  at  the  time  and  before  they  ran  said  engine 
and  train  of  cars  against,  upon  and  over  plaintiff. 

"16.  That  said  injuries  were  inflicted  while  plaintiff  was  in  the 
exercise  of  due  care  and  without  any  contributory  negligence  or  want 
of  prudence  on  his  part;  that  because  of  the  roaring  sound  made  by 
the  wind  and  wires,  as  aforesaid,  he  could  not  distinguish  and  locate 
the  direction  of  the  roaring  sound  made  by  the  said  train;  that  at  the 
time  of  and  just  before  said  collision  plaintiff  was  walking  on  the  end 
of  the  crossties  which  extended  above  the  surface  of  the  earth  for  three 
inches;  that  the  unevenness  of  the  surface  required  him  to  keep  a  close 
watch  at  the  ground  where  he  was  walking;  that  at  the  time  he  wore  a 
hat  with  a  broad  and  limber  brim,  which  on  account  of  said  violent 
wind,  was  pulled  low  over  his  face;  that  because  of  the  foregoing  facts 
and  the  further  fact  that  he  was  almost  constantly  looking  behind  him 
after  passing  the  curve  to  the  north  of  him  watching  for  the  return  of 
said  handcar,  he  did  not  and  could  not  by  the  use  of  ordinary  care  have 
discovered  said  engine  and  train  of  cars  in  time  to  have  escaped  said 
injuries;  that  while  turning  his  gaze  from  the  ground  where  he  was 
walking  to  the  curve  behind  him  and  back  again  he  viewed  the  track 
in  front  of  him  as  far  as  the  second  crossing,  and  at  each  time  discovered 
a  clear  track  except  vehicles  and  footmen  crossing  same ;  that  because  of 
these  facts  and  his  right  to  presume  that  the  agents  and  servants  oper- 
ating trains  over  said  road  would  not  violate  the  ordinance  of  said  town 
or  the  laws  in  regard  to  the  signals  for  stations,  he  felt  reasonably  se- 
cure from  danger  from  his  front." 

Opinion. — We  think  the  court  erred  in  sustaining  the  demurrer  and 
exceptions  to  the  plaintiff's  petition.  According  to  the  averments  in  the 
petition  he  was  not  a  trespasser,  and  the  defendant  owed  him  the  duty 
of  ordinary  care.  Railway  v.  Phillips,  37  S.  W.  Rep.,  621 ;  Railway  v. 
Watkins,  29  S.  W.  Rep.,  232;  Railway  v.  Smith,  28  S.  W.  Rep.,  524; 
Chamberlain  v.  Railway,  33  S.  W.  Rep.,  437.  It  is  true,  the  petition 
shows  that  he  was  facing  the  train  that  struck  him  and  inflicted  the 
injuries;  but  he  alleges  certain  facts  in  excuse  of  his  failure  to  see  the 
train  in  time  to  avoid  injury,  and  the  question  of  contributory  negli- 
gence on  his  part  was  one  of  fact  to  be  passed  upon  by  the  jury  under 
proper  instructions.  Furthermore,  the  petition  states  a  cause  of  action 
on  the  theory  of  discovered  imminent  peril,  and  in  that  class  of  cases, 
contributory  negligence  is  not  available  as  a  defense.  Railway  v. 
Breadow,  90  Texas,  27;  Railway  v.  Wallace,  53  S.  W.  Rep.,  77. 

Reversed  and  remanded. 
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Emil  Heinemiee  et  al  v.  Louise  Arlitt. 

Decided  April  2,  1002. 

1.— Guardianship— Vacating  Appointment. 

Article  1017,  Revised  Statutes,  providing  for  vacating  letters  of  administra- 
tion, granted  to  one  person,  on  application  of  another  who  has  a  prior  right 
thereto  under  the  statute,  applies,  by  force  of  article  2658,  equally  to  letters  of 
guardianship. 

3.— Guardianship— Right  to  as  Between  Stepmother  and  Kindred. 

The  kindred  of  a  minor  by  blood  have  a  prior  right  to  his  guardianship 
over  that  of  a  stepmother. 

8.— Practice  on  Appeal. 

A  contest  over  guardianship  may  be  remanded,  instead  of  finally  determined 
on  appeal,  where  the  conditions  may  be  changed  since  the  former  trial,  as  by 
the  minor  reaching  the  age  entitling  him  to  select  his  guardian. 

Appeal  from  Comal.    Tried  below  before  Hon.  L.  W.  Moore. 

F.  J.  Maier,  for  appellants. 

Aug.  E.  Aligelt  and  H.  J.  Ruck,  for  appellee. 

KEY,  Associate  Justice. — This  suit  involves  a  contest  over  the 
right  to  be  appointed  guardian  of  the  persons  and  estates  of  William 
and  Max  Arlitt,  minors.  It  originated  in  the  County  Court,  but  was 
appealed  to  the  District  Court,  where  judgment  was  rendered  awarding 
the  guardianship  to  Mrs.  Louise  Arlitt.  Prom  this  judgment  an  appeal 
has  been  prosecuted.    The  trial  court  filed  the  following  findings  of  fact : 

"1.  The  minors  Max  and  William  Arlitt  are  13  and  11  years  old. 
Their  father  and  mother  are  both  dead.  Their  mother  was  the  first 
wife  of  Herman  Arlitt,  their  father.  After  their  mother  died  their 
father  married  Louisa  Helmke,  who  is  now  Louisa  Arlitt,  and  on  one 
side  contends  for  the  persons  and  estates  of  the  said  minors.  Hermann 
Arlitt,  the  father  of  the  minors,  died  about  a  year  ago. 

"2.     Louisa  Arlitt  is  no  blood  relative  in  any  degree  of  said  minors. 

"3.  Emil  Heinemier,  the  other  applicant  for  guardianship,  is  the 
uncle  of  said  minors  on  the  mother's  side.  He  is  a  farmer,  industrious 
and  honorable;  is  married;  his  wife  is  a  good  house  wife;  he  owns  a 
homestead  about  three  miles  from  New  Braunfels,  which  is  an  improved 
farm.  He  has  been  married  eight  years,  and  has  no  children.  There  is 
a  school  about  1000  yards  from  his  home.  He  and  his  wife  are  both 
desirous  of  having  the  guardianship  of  the  persons  and  estates  of  said 
minors  live  with  them.  They  would  make  good  and  competent  guar- 
dians and  would  furnish  said  minors  a  good  home,  and  he  is  not  dis- 
qualified. 

"4.  Henry  Heinemier  is  the  grandfather  of  said  minors  on  their 
mother's  side,  his  wife  being  dead.  Paulina  Arlitt  is  the  grandmother 
of  said  minors  on  their  father's  side,  her  husband  being  dead.    The  said 
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two  grandparents,  joined  by  the  brothers  of  said  minors'  father,  all  join 
and  ask  that  Emil  Heinemier  be  appointed  guardian  in  preference  to 
Louisa  Arlitt.  They  are  willing  to  take  the  guardianship  themselves, 
but  waive  their  right  thereto  in  favor  of  Emil  Heinemier  but  not  in 
favor  of  Louisa  Arlitt.    None  of  them  are  disqualified. 

"5.  Louisa  Arlitt  was  appointed  guardian  of  the  estates  and  persons 
of  the  said  minors,  after  due  and  legal  notice,  by  the  County  Court  of 
Comal  County,  but  she  filed  no  inventory  and  appraisement  in  the  time 
required  by  law,  and  this  was  on  account  of  the  fact  that  E.  Heinemier 
filed  an  application 'for  guardianship  before  said  time  expired  and  after 
the  adjournment  of  court. 

"6.  Hermann  Arlitt  and  the  mother  of  said  minors  owned  a  lot  in 
New  Braunfels,  which  is  the  homestead.  During  the  life  of  said  mother 
a  blacksmith  shop  was  built  thereon  and  the  residence  was  nearly  com- 
pleted when  their  mother  died.  Their  mother  contributed  $500  towards 
said  buildings,  which  she  received  from  her  father.  Hermann  finished 
the  residence  while  a  widower.  When  he  married  the  present  guardian, 
he  had  some  debts.  Louisa  Arlitt  claims  that  they  were  debts  on  said 
homestead,  that  over  $1000  of  the  money  she  received  from  her  father 
was  used  to  pay  off  said  debts,  and  that  she  has  an  interest  in  said  home- 
stead to  said  amount.  Hermann  Arlitt  was  insured  to  the  amount  of 
$1000  while  his  first  wife  was  living.  He  transferred  one-half  of  this  to 
his  second  wife,  Louisa  Arlitt,  and  she  claims  that  $500  of  said  insur- 
ance belongs  to  her  and  the  other  $500  to  said  minors. 

"7.  Louisa  Arlitt,  the  stepmother  of  the  said  two  boys,  since  the 
death  of  their  father,  has  had  charge,  custody,  and  care  of  them.  In  all 
respects  she  has  treated  them  with  great  kindness  and  fulfilled  all  of  her 
duties  as  a  mother  to  them,  sending  them  to  the  public  school  in  the 
town  of  New  Braunfels,  where  they  live.  She  treated  them  just  as  she 
did  her  own  5-year-old  son.  She  has  manifested  and  expressed  great 
affection  and  love  for  them.  And  they  both  manifest  and  express  great 
affection  and  love  for  her  as  though  she  was  their  natural  mother,  and 
they  showed  to  the  court  that  they  wanted  to  live  with  her,  instead  of 
Emil  Heinemier. 

"8.  The  court  finds  that  Louisa  Arlitt  is  a  proper  person  to  have 
the  custody  and  care  of  the  said  two  boys  and  their  estate,  and  would 
be  a  better  guardian  for  them  than  Emil  Heinemier.  And  judgment 
is  accordingly  entered  appointing  her  guardian." 

Opinion. — A  correct  decision  of  this  case  involves  a  construction  of 
the  following  provisions  of  the  probate  law  of  this  State : 

"Art.  1917.  Where  letters  have  been  granted  to  one,  and  another, 
whose  right  thereto  is  prior,  and  who  has  not  waived  such  right  and  who 
is  not  disqualified,  makes  application  for  letters,  the  letters  previously 
granted  shall  be  revoked  and  other  letters  shall  be  granted  to  the  person 
thus  entitled." 

"Art.  2558.     The  provisions,  rules,  and  regulations  which  govern  es- 
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tates  of  decedents  shall  apply  to  and  govern  such  guardianships,  when- 
ever the  same  are  applicable  and  not  inconsistent  with  any  of  the  pro- 
visions of  this  title." 

"Art.  2575.  Where  the  parents  of  the  minor  live  together  the  father 
is  the  natural  guardian  of  the  person  of  the  minor  children  by  the  mar- 
riage, and  is  entitled  to  be  appointed  guardian  of  their  estates. 

"Art.  2576.  Where  the  parents  do  not  live  together,  their  rights  are 
equal,  and  the  guardianship  of  their  minor  children  shall  be  assigned 
to  one  or  the  other,  according  to  the  circumstances  of  each  case,  taking 
into  consideration  the  interest  of  the  child  alone. 

"Art.  2577.  Where  one  of  the  parents  is  dead,  the  survivor  is  the 
natural  guardian  of  the  persons  of  the  minor  children,  and  entitled  to 
be  appointed  guardian  of  their  estates. 

"Art.  2578.  The  surviving  parent  of  a  minor  may,  by  will  or  writ- 
ten declaration,  appoint  any  person  not  disqualified  to  be  guardian  of 
the  persons  of  his  or  her  children  after  the  death  of  such  parent;  that 
such  person  shall  be  entitled  to  be  appointed  guardian  of  their  estates 
also  after  the  death  of  such  parent 

"Art,  2579.  Where  the  minor  is  an  orphan,  and  no  one  has  been 
appointed  by  the  parent  to  be  the  guardian  of  such  minor,  as  provided 
in  the  preceding  article,  the  nearest  ascendant  in  the  direct  line  of  such 
minor,  if  not  disqualified,  is  entitled,  to  the  guardianship  of  both  the 
person  and  estate  of  such  minor. 

"Art.  2580.  If  there  be  more  than  one  ascendant  in  the  same  degree 
in  the  direct  line,  they  are  equally  entitled,  and  the  guardianship  shall 
be  given  to  one  or  the  other,  according  to  circumstances,  taking  into 
consideration  the  interest  of  the  orphan  alone. 

"Art.  2581.  In  case  the  orphan  has  no  ascendant  in  the  direct  line, 
the  guardianship  shall  be  given  to  the  nearest  of  kin  in  the  collateral 
line,  who  comes  immediately  after  the  presumptive  heir  or  heirs  of  the 
orphan;  and  if  there  be  two  or  more  in  the  same  degree,  the  guardian- 
ship shall  be  given  to  one  or  the  other,  according  to  circumstances, 
taking  into  consideration  the  interest  of  the  orphan  alone. 

"Art.  2582.  If  there  be  no  relative  of  the  minor  qualified  to  take 
the  guardianship,  or  if  no  person  entitled  to  such  guardianship  applies 
therefor,  the  court  shall  appoint  some  proper  person  to  be  such  guar- 
dian." 

"Art.  2585.     The  following  persons  shall  not  be  appointed  guardians: 

"1.     Minors,  except  the  father  or  mother. 

"2.     Persons  whose  conduct  is  notoriously  bad. 

"3.     Persons  of  unsound  mind. 

"4.     Habitual  drunkards. 

"5.  Those  who  are  themselves  or  whose  father  or  mother  are  parties 
to  a  law  suit,  on  the  result  of  which  the  condition  of  the  minor  or  part 
of  his  fortune  may  depend. 

"6.     Those  who  are  debtors  to  the  minor,  unless  they  discharge  the 
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debt  prior  to  such  appointment;  but  this  subdivision  does  not  apply  to 
the  father  or  mother  of  such  minor." 

While  article  1917  is  embodied  in  the  statute  regulating  the  estate  of 
decedents,  still  it  is  made  applicable  to  guardianship  proceedings  by 
article  2558.  Hence  we  hold  that  appellants,  if  in  the  first  instance 
entitled  to  preference  over  Mrs.  Arlitt,  had  the  right,  at  the  time  and 
in  the  manner  disclosed  by  the  record,  to  attack  her  appointment  as 
guardian  and  have  her  letters  revoked.  We  also  hold  that,  within  the 
purview  of  the  statute  quoted,  she  is  not  a  parent  of  the  minors;  and 
therefore  is  not  given  preference  as  to  the  right  of  guardianship  over  the 
blood  relatives.  We  are  satisfied  that  the  term  parent,  as  there  used, 
does  not  include  a  stepfather  or  stepmother.  This  being  the  case,  and 
the  other  blood  relatives  having  waived  their  right  in  favor  of  the  uncle 
Emil  Heinemier,  and  the  court  having  found  on  testimony  which  sup- 
ports the  finding,  that  he  was  Hot  disqualified  and  would  make  a  good 
and  competent  guardian,  he  is  entitled  to  the  position,  unless  the  courts 
have  the  power  to  arbitrarily  disregard  the  statute. 

In  our  opinion,  when  a  person  designated  by  the  statute  as  having 
the  prior  right  of  guardianship  is  not  disqualified  by  reason  of  matters 
mentioned  in  article  2585,  then  such  person  is  entitled  to  be  appointed 
guardian,  although  the  court  may  be  of  the  opinion  that  some  other 
person,  not  given  preference  by  the  statute,  would  fill  the  position  bet- 
ter. The  Legislature  has  the  power  to  make  its  laws  mandatory  upon 
the  courts,  as  well  as  others,  and  when  it  is  reasonably  certain  that  such 
was  the  purpose  of  the  Legislature,  it  is  the  duty  of  the  courts  and 
others  charged  with  the  enforcement  of  statutory  law  to  execute  the  leg- 
islative purpose,  although,  in  some  instances  hardships  may  result. 
Blackwood  v.  Blackwood,  92  Texas,  482. 

The  statute  provides,  in  more  than  one  article,-  that  when  two  or 
more  persons  have  equal  right  to  be  appointed  guardian  the  court  may 
exercise  discretion,  and  should  be  controlled  alone  by  the  interests  of 
the  minor;  and  having  conferred  discretion  in  certain  designated  in- 
stances, it  is  fair  to  presume  that  it  was  not  intended  that  discretion 
should  be  exercised  in  other  instances. 

Hence  we  conclude  that  the  District  Court  erred  in  appointing  Mrs. 
Arlitt  guardian,  and  hold  that  Emil  Heinemier  should  have  been  ap- 
pointed in  her  stead.  The  case,  however,  will  be  remanded,  because 
the  record  indicates  that  one  of  the  minors  may  have  attained  the  age 
which  entitles  him  to  select  his  own  guardian ;  and  by  the  time  the  case 
is  reached  again  in  the  District  Court,  other  conditions  may  not  be  the 
same  as  they  were  at  the  last  trial. 

Reversed  and  remanded. 
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International  &  Great  Northern  Railroad  Company  v. 
John  Branch. 

Decided  April  9,  1902. 

1. — Handcar— Use  in  Employe's  Private  Business— Charges  Construed  Together. 

A  charge  with  reference  to  the  liability  of  a  railway  company  for  injuries 
by  collision  at  a  road  crossing  with  a  handcar  then  being  used  by  an  employe 
about  his  private  business,  which  required,  in  order  to  support  recovery,  a  finding 
that  he  was  and  should  have  been  known  to  the  company  to  be  in  the  habit  of  dis- 
obeying the  company's  rules  prohibiting  such  use  of  the  handcar  committed  to 
his  charge,  was  to  be  considered  in  connection  with  a  subsequent  paragraph 
requiring  a  finding  that  he  had  also  been  guilty  of  negligence  causing  the  injury 
in  its  operation,  and  not  taken  as  authorizing  a  recovery  independent  of  such 
negligence  in  its  use.  See  charges  held  to  properly  present  the  issues  in  such 
case. 
2.— Requesting  Charges— Selection  by  Judge— Undue  Prominence. 

When  counsel  request  several  charges  on  the  same  issue,  and  the  giving  of 
all  would  give  it  undue  prominence,  they  can  not  complain  that  the  one  selected 
to  be  given  presents  the  issue  less  specifically  than  one  refused. 

8.— Verdict— Correction  of  Form.  . 

A  verdict  in  a  personal  injury  case  by  which  the  jury  "find  the  defendant 
guilty  for  the  sum  of  fifteen  hundred  dollars,"  signed  by  the  foreman,  but  with- 
out title  of  the  case,  was  properly  corrected  in  open  court,  by  direction  of  the 
judge,  so  as  to  give  it  due  form,  before  being  received. 

4.— Assignment  of  Error— Verdict  Contrary  to  Evidence. 

Appellate  courts  do  not  revise  the  action  of  the  jury.  Error  by  reason  of 
the  insufficiency  of  evidence  to  support  their  verdict  Bhould  be  assigned  upon 
the  action  of  the  court  in  refusing  a  new  trial. 

Appeal  from  Comal.    Tried  below  before  Hon.  L.  W.  Moore. 

S.  R.  Fisher  (N.  A.  Stedman,  of  counsel),  for  appellant. 

F.  J.  Maier,  for  appellees. 

KEY,  Associate  Justice. — The  nature  of  this  suit  is  disclosed  by 
the  instructions  given  to  the  jury,  which  are  as  follows : 

"1.  The  plaintiff  sues  the  defendant  company  for  injuries  inflicted 
upon  the  wife  of  plaintiff,  damages  to  his  buggy  and  horse,  and  ex- 
penses incurred  in  the  treatment  of  his  wife,  alleging  that  these  injuries 
were  caused  by  a  handcar  of  said  company  striking  the  buggy  in  which 
they  were  riding  at  the  crossing  of  one  of  the  streets  of  New  Braunfels, 
alleging  that  said  handcar  was  negligently  used  and  thus  negligently 
caused  this  injury. 

"2.  The  defendant  company,  as  a  defense,  alleges  that  at  the  time  of 
said  injury  the  handcar  was  not  being  used  in  the  business  of  the  com- 
pany, but  that  said  car  was  then  being  used  only  for  the  private  use  of 
the  person  operating  it. 

"3.  The  jury  are  charged  that  the  uncontradicted  testimony  shows 
that  at  the  time  of  the  injury  one  Maloney,  an  employe  of  the  com- 
pany who  had  charge  of  the  handcar,  was  using  said  car  for  his  own 
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private  use  and  was  not  using  same  for  the  company's  business,  and  the 
company  would  not  be  liable,  unless  the  evidence  shows  said  Maloney 
to  be  a  disobedient  and  untrustworthy  servant,  and  was  in  the  habit  of 
disobeying  the  company's  rules  in  running  and  using  said  car,  and  that 
said  company  knew,  or.  could  have  known  by  the  use  of  ordinary  care, 
that  said  Maloney  was  in  the  habit  of  disobeying  the  rules  of  the  com- 
pany, which  forbid  the  use  of  the  handcar  at  night  unless  by  order  of 
the  company. 

"4.  You  will  determine  from  all  the  facts  and  circumstances  in  proof 
whether  said  Maloney  was  a  disobedient  and  untrustworthy  servant,  and 
did  frequently  use  said  handcar  when  forbidden  by  the  rules  of  the 
company,  and  that  the  company  did  know  or  could  have  known  this 
fact  by  the  use  of  reasonable  diligence,  and  if  you  so  believe,  then  you 
will  find  for  the  plaintiff,  if  said  car  was  negligently  run  and  used  and 
did  thus  cause  the  injuries.  If,  upon  the  other  hand,  you  do  not  so 
believe,  you  should  find  for  the  defendant.  If  you  find  for  plain- 
tiff, you  will  find  such  an  amount  as  damages  as  will  fairly  and 
justly  compensate  the  plaintiff  for  the  injuries  he  has  sustained.  In 
doing  this,  you  will  consider  the  pain  and  suffering  of  his  wife,  the 
value  of  the  loss  of  time  from  labor  caused  by  the  injury,  the  value  of 
any  impairment  she  has  suffered  to  labor  or  earn  wages,  and  whether 
temporarily  or  permanently;  you  will  estimate  the  value  of  the  injury 
to  the  buggy  and  horse,  also  the  expenses  incurred  incident  to  her  in- 
jury, such  as  doctor's  bill  and  medicine,  not  to  exceed  the  several 
amounts  sued  for  in  plaintiff's  petition." 

The  court  also  gave  the  following  special  instructions,  at  the  instance 
of  the  defendant: 

"2.  Negligence  is  the  failure  on  the  part  of  the  defendant,  while 
resting  under  a  legal  duty  or  obligation  to  the  plaintiff,  to  do  what  an 
ordinarily  prudent  and  careful  person  would  have  done  under  the  facts 
and  circumstances  surrounding  the  transaction  complained  of,  or  the 
doing  by  the  defendant,  while  resting  under  a  legal  duty  or  obligation 
to  the  plaintiff,  of  some  act  resulting  in  injury  to  the  plaintiff  which 
an  ordinarily  prudent  and  careful  person,  under  the  same  or  similar 
circumstances,  would  not  have  done. 

"3.  The  jury  are  instructed  that  by  the  term  ordinary  care,  as  used 
in  the  charge  of  the  court,  is  meant  such  care  as  an  ordinarily  prudent 
and  careful  person  would  have  exercised  under  all  the  facts  and  cir- 
cumstances surrounding  the  transaction  under  investigation. 

"10.  The  jury  are  instructed  that  it  devolved  upon  the  plaintiff, 
John  Branch,  in  driving  his  buggy  to  a  railroad  crossing  on  one  of  the 
streets  of  the  city  of  New  Braunfels,  to  exercise  such  care  as  an  ordi- 
narily prudent  and  careful  person  would  have  exercised  under  similar 
circumstances,  and  that  if  he  failed  to  exercise  such  care,  and  it  con- 
tributed directly  and  proximately  to  producing  or.  causing  the  injuries 
complained  of,  you  will  return  a  verdict  for  the  defendant.     In  this 
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connection,  you  are  also  instructed  that  it  likewise  devolved  upon 
Lavina  Branch,  plaintiff's  wife,  for  alleged  injuries  to  whom  he  seeks 
damages,  also  to  exercise  ordinary  care  in  going  upon  the  crossing,  and 
if  from  the  evidence  you  believe  that  the  said  Lavina  Branch  failed  to 
exercise  such  ordinary  care,  and  that  such  failure  on  her  part  contributed 
directly  and  proximately  to  the  infliction  of  the  injuries  complained  of, 
you  will  return  a  verdict  for  the  defendant. 

"16.  The  jury  are  instructed  that  the  fact  that  the  defendant,  after 
the  happening  of  the  accident  complained  of,  did  not  discharge  John 
Maloney  for  using  the  handcar  upon  his  own  business  at  the  time  men- 
tioned in  plaintiffs  petition  does  not  prove  or  tend  to  prove  that  he 
was  using  the  same  in  furtherance  of  the  business  of  the  company.1' 

From  a  judgment  in  favor  of  the  plaintiff,  the  defendant  has  ap- 
pealed. 

Opinion. — Numerous  errors  are  assigned  upon  the  action  of  the  court 
in  admitting  testimony.  Some  of  the  questions  thus  presented  were 
decided  against  appellant  on  a  former  appeal.  We  have  reconsidered 
them,  however,  and  adhere  to  the  ruling  then  made.  We  also  hold  that 
the  other  rulings  complained  of  in  reference  to  the  admission  of  testi- 
mony were  correct. 

The  criticism  is  made  against  the  third  paragraph  of  the  court's 
charge  that  it  authorized  a  finding  for  the  plaintiff  without  any  finding 
by  the  jury  that  Maloney  was  guilty  of  negligence  in  using  and  handling 
the  handcar  on  the  occasion  of  the  accident.  We  hold  that  this  criti- 
cisms misconstrues  the  paragraph  of  the  charge  referred  to,  and  that 
that  paragraph  is  to  be  considered  with  the  succeeding  paragraph;  and 
when  so  considered,  the  jury  must  have  understood  the  charge  of  the 
court  to  mean  that  the  plaintiff  was  not  entitled  to  recover  unless 
Maloney  was  guilty  of  negligence  at  the  time  of  the  accident.  Several 
other  criticisms  are  urged  against  the  court's  charge,  but  we  hold  that 
they  are  without  merit. 

Error  is  also  predicated  upon  the  action  of  the  court  in  refusing  the 
following  special  instructions  : 

"8.  If  from  the  evidence  the  jury  believe  that  an  ordinarily  careful 
and  prudent  person,  in  approaching  and  going  on  a  railroad  crossing  in 
the  nighttime,  in  the  dark,  would  have  stopped  and  looked  and  listened 
for  the  approach  of  a  train  or  a  handcar  along  the  track  to  the  crossing, 
and  that  neither  the  said  John  Branch  nor  his  wife,  at  the  time  and 
place  of  the  accident,  stopped  and  looked  and  listened,  and  that  such 
failure  on  their  part  was  negligence  which  directly  and  proximately 
contributed  to  and  concurred  in  causing  the  accident  resulting  in  injury, 
you  will  return  a  verdict  for  the  defendant. 

"9.  The  jury  are  instructed  that  the  plaintiff  rested  under  the  legal 
duty  and  obligation  of  exercising  ordinary  care  in  driving  on  and  over 
the  railroad  crossing, — that  is,  such  care  as  an  ordinarily  careful  and 
prudent  person  would  under  the  circumstances  have  exercised  in  driving 
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on  such  crossing;  and  if  you  believe  from  the  evidence  that,  at  the  time 
and  place  referred  to  in  plaintiffs  petition,  he  drove  upon  the  crossing 
without  exercising  such  care  as  an  ordinarily  prudent  and  careful  person 
would  have  exercised  under  similar  cicumstances,  and  that  such  want 
of  care  on  his  part  contributed  directly  and  proximately  to  the  accident 
complained  of,  and  that  but  for  such  conduct  it  would  not  have  hap- 
pened, you  will  return  a  verdict  for  the  defendant." 

It  will  be  observed  that  the  court  had  already  given  special  instruc- 
tion number  10,  requested  by  appellant,  relating  to  and  covering  the 
subject  of  contributory  negligence.  It  was  quite  as  full  and  specific  as 
number  9.  It  was  not  as  specific  as  number  8,  but  if  the  court  had  given 
both  number  8  and  number  10,  it  would  have  subjected  itself  to  the 
criticism  of  giving  too  much  prominence  to  the  question  of  contribu- 
tory negligence.  Appellant's  brief  does  not  show  that  number  8  was  re- 
quested and  refused  before  number  10  was  submitted  to  the  court ;  and 
it  is  fair  to  presume  that  all  the  special  charges  were  requested  at  the 
same  time.  This  being  the  case,  and  the  appellant  having  requested 
more  than  one  instruction  covering  and  submitting  the  issue  of  contribu- 
tory negligence,  and  it  not  being  proper  for  the  court  to  give  but  one, 
appellant  should  not  be  heard  to  complain  because  the  court  selected 
number  10  instead  of  number  8. 

No  error  was  committed  in  the  matter  of  correcting  and  receiving  the 
verdict.  The  correction  merely  placed  in  proper  form  that  which  was 
already  indicated  by  the  verdict  as  prepared  by  the  jury.  Eailway  v. 
Locke,  recently  decided  by  this  court. 

The  last  two  assignments  charge  that  the  verdict  is  contrary  to  both 
the  law  and  the  evidence, — is  excessive,  outrageous,  and  unconscion- 
able; but  as  there  is  no  assignment  complaining  of  the  action  of  the 
court  in  refusing  to  set  the  verdict  aside,  we  are  not  required  to,  revise 
the  action  of  the  jury.  Scott  v.  Bank,  3  Texas  Ct.  Sep.,  876.  How- 
ever, the  evidence  supports  the  findings,  and  we  therefore  find  that  the 
defendant's  employe  Maloney  was  a  disobedient  and  untrustworthy  ser- 
vant, and  frequently  disregarded  the  rules  of  the  company;  which  dis- 
obedience, by  the  exercise  of  reasonable  diligence,  could  have  been  known 
to  the  company.  We  also  find  that  Maloney  was  guilty  of  negligence 
on  the  occasion  in  question,  in  the  manner  charged  in  the  plaintiffs 
petition,  and  that  the  plaintiff  and  his  wife  were  not  guilty  of  contribu- 
tory negligence;  and  that  the  verdict  is  not  excessive. 

No  reversible  error  has  been  pointed  out,  and  the  judgment  will  be 
affirmed. 

Affirmed. 
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Allen  C.  Weeks  v.  Texas  Midland  Railroad. 

Decided  April  16,  1902. 

1. — Appeal — Record. 

The  charge  must  be  presumed  to  have  been  given  as  copied  in  the  record, 
though  error  is  assigned  upon  a  different  reading  of  it. 

2. — Charge — Concurring  Negligence. 

It  is  immaterial,  in  an  appeal  by  plaintiff,  that  the  charge  was  to  find  in 
his  favor  if  negligence  of  a  third  party  concurred  with  that  of  defendant  to 
cause  his  injuries,  instead  of  such  instruction  if  the  negligence  of  defendant  con- 
curred with  that  of  a  third  party. 

8.— Charge— Undue  Prominence. 

Where  it  was  a  mooted  question  under  the  evidence  whether  plaintiff  was 
injured  at  all,  a  charge  to  find  for  defendant  if  he  did  not  receive  any  of  the 
injuries  complained  of  was  not  objectionable  as  giving  undue  prominence  to  that 
issue. 

Appeal  from  Ellis.    Tried  below  before  Hon.  J.  E.  Dillard. 

T.  H.  Collier,  for  appellant. 

Chas.  W.  Ogden,  A.  H.  Dashiell,  and  W.  H.  Lipscomb,  for  appellee. 

KEY,  Associate  Justice. — This  is  a  personal  injury  suit,  which 
upon  trial  in  the  court  below  resulted  in  a  verdict  and  judgment  in  favor 
of  the  defendant. 

The  first  assignment  of  error  reads  as  follows:  "The  court  erred  in 
paragraph  5  of  the  charge  to  the  jury,  in  that  the  jury  are  instructed 
that  they  must  find  that  Binum  and  Whittenburg  released  and  set  in 
motion  the  escaping  car  with  the  knowledge  and  consent  of  the  defend- 
ant, before  they  could  find  for  the  defendant." 

If  the  transcript  is  correct  (and  we  must  assume  that  it  is)  this  as- 
signment is  not  borne  out  by  the  record.  The  fifth  paragraph  of  the 
charge  does  not  read  as  stated  in  the  assignment,  "with  the  knowledge 
and  consent  of  the  defendant ;"  but  on  the  contrary  reads  "without  the 
knowledge  or  consent  of  the  defendant." 

The  second  assignment  seems  to  complain  because  the  charge  of  the 
court  authorized  the  jury  to  find  for  the  plaintiff  if  they  found  that 
the  negligence  of  Binum  and  Whittenburg,  who  undertook  to  unload 
the  car  of  coal  on  one  of  the  defendant's  tracks,  concurred  with  the 
negligence  of  the  defendant;  and  did  not  in  terms  tell  the  jury  to  find 
for  the  plaintiff  if  the  negligence  of  the  defendant  concurred  with  the 
negligence  of  Binum  and  Whittenburg.  We  regard  this  objection  as 
hypercritical.  If  there  was  concurring  negligence  on  the  part  of  the 
defendant  and  Binum  and  Whittenburg,  and  such  negligence  caused 
injury  to  the  plaintiff,  the  defendant  would  be  liable;  and  the  fact 
that  in  submitting  the  question  of  concurring  negligence  the  court  in 
its  charge  mentioned  Binum  and  Whittenburg  before  it  did  the  de- 
fendant, was  a  matter  of  no  consequence.     The  proposition  submitted 
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under  the  second  assignment  is  not  germane  to  that  assignment,  and 
therefore  can  not  be  considered. 

The  third  assignment  and  proposition  submitted  thereunder  complain 
of  the  sixth  paragraph  of  the  charge  upon  the  ground  that  it  gave  un- 
due prominence  to  a  particular  question.  The  paragraph  referred  to 
reads  as  follows:  "If  the  jury  believe  from  all  the  evidence  before 
them  that  plaintiff  did  not  receive  any  of  the  injuries  complained  of  in 
his  petition,  then  it  will  be  their  duty  to  find  for  defendant."  On  the 
issue  thus  submitted  the  evidence  was  not  all  one  way.  Whether  the 
plaintiff  was  injured  at  all  was  a  mooted  question,  and  the  defendant 
had  the  right  to  have  that  issue  directly  and  specifically  submitted  to 
the  jury,  and  no  error  was  committed  in  giving  the  charge  quoted. 

Some  other  criticisms  are  urged  against  the  charge  of  the  court, 
none  of  which  are  believed  to  be  well  founded. 

All  the  questions  presented  in  appellant's  brief  have  been  duly  con- 
sidered, and  no  reversible  error  being  shown,  the  judgment  is  affirmed. 

Affirmed. 


State  of  Texas  v.  International  &  Great  Northern  Railroad 

Company. 

Decided  April  23,  1902. 

Railway  Company— Brakeman— Statute. 

Article  4517,  Revised  Statutes,  requiring  railway  companies  to  have  a  suf- 
ficient brake  and  keep  a  fatthful  brakeman  upon  the  hindmost  car  of  all  trains 
transporting  passengers  and  merchandise,  applies  only  to  trains  which  carry 
both,  and  not  to  those  which  are  merely  passenger  trains. 

Appeal  from  Travis.     Tried  below  "before  Hon.  F.  G.  Morris. 

C.  K.  Bell,  Attorney-General,  and  T.  S.  Reese,  Assistant  Attorney- 
General,  for  appellant. 

N.  A.  Siedman,  for  appellee. 

FISHER,  Chief  Justice. — This  is  an  action  by  the  State  against  the 
railroad  company  to  recover  penalties  arising  from  an  alleged  violation 
of  article  4517  of  the  Revised  Statutes,  which  reads  as  follows :  "Every 
such  company  shall  have  a  good  and  sufficient  brake  upon  the  hindmost 
car  of  all  trains  transporting  passengers  and  merchandise,  and  also 
permanently  stationed  there  a  trusty  and  faithful  brakeman,  under  a 
penalty  of  not  exceeding  $100  for  each  offense,  to  be  recovered  by  suit 
in  the 'name  of  the  State." 

The  complaint  made  in  the  petition  is  to  the  effect  that  this  law  was 
not  complied  with  by  the  appellee  in  the  operation  of  its  passenger  trains 
only.     The  facts  alleged  in  the  petition  were  substantially  proven.     The 
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trial  court,  as  shown  in  its  conclusions  of  law,  held  that  the  statute  in 
question  applied  to  trains  carrying  passengers  and  merchandise,  and  did 
not  apply  to  trains  which  exclusively  carried  passengers,  or  in  other 
words,  passenger  trains. 

We  are  of  the  opinion  that  this  is  a  correct  construction  of  the  statute. 
It  is  needless  to  state  our  views  upon  this  question,  as  they  are  in  keeping 
with  what  is  said  in  Railway  v.  Shelton,  58  S.  W.  Rep.,  179 ;  Railway  ?. 
Campbell,  45  S.  W.  Rep.,  2;  and  Railway  v.  Schloss,  23  S.  W.  Sep, 
1014. 

We  find  no  error  in  the  record,  and  the  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Mrs.  Lizzie  Grevils  v.  Robert  Smith  et  al. 

Decided  April  30,  1902. 

1.— Fraudulent  Conveyance. 

A  transfer  of  property  in  trust  for  the  wife  and  children  of  the  assignor 
and  not  supported  by  a  consideration  is  void  as  in  fraud  of  creditors. 

*.— Same— Consideration— Wife's  Separate  Property. 

A  wife  having  borrowed  money  to  pay  taxes  on  her  separate  property, 
'loaned"  it  to  her  husband  for  the  same  purpose  and  he  paid  the  taxes;  this  con- 
stituted no  debt  of  the  husband  to  the  wife  which  could  support  a  transfer  of 
his  property  for  her  benefit,  otherwise  voluntary,  as  against  the  claim  of  his 
creditor;  the  money  borrowed  by  her  was  community,  not  her  separate  prop- 
erty ;  and  if  her  separate  estate,  his  indebtedness  to*  her  for  it  was  canceled  by 
his  using  it  to  pay  her  taxes. 

Appeal  from  the  County  Court  of  Dallas.  Tried  below  before  Hon. 
Ed.  S.  Lauderdale. 

W.  T.  Henry  and  Leslie  Waggener,  for  appellant. 

F.  D.  Crosby,  for  appellees. 

KEY,  Associate  Justice. — This  case  hinges  upon  the  validity  of  an 
assignment  made  by'  William  Koch  transferring  a  claim  for  rent  to  Mra. 
Lizzie  Grevils,  in  trust  for  the  benefit  of  Koch's  wife  and  children.  The 
plaintiff  sought  to  reach  the  claim  for  rent  and  have  it  applied  to  his 
judgment  against  Koqh,  by  writ  of  garnishment.  The  garnishee,  the 
Dallas  brewery,  impleaded  Mrs.  Grevils,  and  she  claimed  the  fund  re- 
ferred to  under  the  assignment  of  Koch.  That  assignment  was  attacked 
as  fraudulent,  and  the  court  below  sustained  that  contention  and  Mis. 
Grevils  has  appealed. 

Koch  and  his  wife  testified  that  Mrs.  Koch  borrowed  $1000  from 
her  sister,  Mrs.  Grevils,  to  pay  taxes  due  upon  Mrs.  Koch's  separate 
property;  that  Mrs.  Koch  loaned  the  $1000  to  Mr.  Koch,  and  he  paid  the 
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taxes  referred  to  therewith,  and  handed  Mrs.  Eoch  the  tax  receipts.  On 
this  testimony  the  trial  court  held  that  it  was  not  shown  that  Eoch  was 
indebted  to  his  wife,  and  that  the  assignment  referred  to  was  without 
consideration,  fraudulent,  and  void. 

This  holding  was  correct.  The  money  borrowed  by  Mrs.  Eoch  was 
not  her  separate  property.  Hirshfeld  v.  Howard,  1  Texas  Ct.  Bep.,  77, 
and  cases  there  cited.  Besides,  if  Mrs.  Eoch  loaned  her  husband  $1000 
belonging  to  her  separate  estate  and  he  applied  it  to  the  payment  of 
taxes  which  constituted  a  charge  against  her  separate  estate,  then  the 
latter  estate  became  indebted  to  Eoch,  or  rather,  to  the  community 
estate  for  said  amount,  and  the  latter  indebtedness  would  offset  the 
former,  and  leave  nothing  owing  to  the  separate  estate  of  Mrs.  Eoch. 

After  considering  all  the  questions  presented  in  appellant's  brief,  our 
conclusion  is  that  the  judgment  should  be  affirmed,  and  it  is  so  ordered. 

Affirmed. 


George  Dashner  v.  T.  F.  Wallace  bt  al. 

Decided  April  30,  1902. 

1.— Judgment — Injunction. 

See  petition  held  to  state  a  good  cause  of  action  for  enjoining  execution 
and  the  prosecution  of  garnishment  upon  a  judgment,  it  having  been  obtained 
without  service  of  process,  and  for  a  debt  not  owed,  and  without  defendant's 
knowledge  till  it  was  sought  to  be  enforced. 

8.— Direct  or  Collateral  Attack. 

A  proceeding  in  the  district  court  to  enjoin  execution  sale  and  prosecution 
of  garnishment  upon  a  county  court  judgment  for  more  than  $500  and  have  the 
judgment  declared  void  because  obtained  without  service  of  process,  was  a  direct 
and  not  a  collateral  attack. 

8.— Void  Judgment. 

A  judgment  obtained  without  service  of  process  on  defendant  (falsely  re- 
cited) is  void  and  may  be  enjoined;  it  is  not  necessary  to  show  fraud  in  obtain- 
ing it;  and  limitation  did  not  run  against  the  action  till  complainant  knew  of 
the  existence  of  the  judgment. 

Appeal  from  Hunt    Tried  below  before  Hon.  R.  D.  Thompson. 
Bennett  &  Jones,  for  appellant 
Montrose  &  Starnes,  for  appellee. 

FISHER,  Chief  Justice. — The  petition  of  the  appellant,  plaintiff 
below,  is  as  follows : 

'Tour  petitioner,  George  Dashner,  a  resident  citizen  of  the  above 
written  county  and  State,  hereinafter  styled  plaintiff,  complaining  of 
T.  F.  Wallace,  R.  H.  Wagner,  L.  B.  Lyday,  John  McCalman,  G.  H.  Dash- 
ner, R.  M.  Cosby,  and  R.  P.  Benge,  hereinafter  styled  defendants,  with 
respect  would  represent  unto  your  honor: 
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'That  defendants  T.  F.  Wallace  and  R.  H.  Wagner  are  resident  citi- 
zens of  Dallas  County,  Texas.  That  defendants  L.  B.  Lyday,  John 
McCalman,  6.  H.  Dashner,  and  R.  M.  Cosby  are  resident  citizens  of 
Hunt  County,  Texas,  and  that  defendant  R.  P.  Benge  is  a  resident  citi- 
zen of  Fannin  County,  Texas. 

"That  defendant  L.  B.  Lyday  was  duly  elected  and  qualified  and  act- 
ing constable  of  precinct  No.  2  of  Hunt  County,  Texas,  at  the  time  of 
the  levy  of  %the  execution  hereinafter  mentioned,  and  that  the  said  John 
McCalman  is  now  the  duly  elected,  qualified,  and  acting  constable  of 
said  precinct,  succeeding  the  said  Lyday. 

"That  heretofore,  to  wit,  on  the  13th  day  of  February,  1889,  defend- 
ants T.  F.  Wallace  and  R.  H.  Wagner,  then  composing  a  mercantile 
firm  doing  business  under  the  style  and  firm  name  of  Wallace  &  Wagner, 
filed  in  the  County  Court  of  Hunt  County,  Texas,  their  petition  against 
the  plaintiff  herein,  and  defendants  G.  H.  Dashner,  R.  M.  Cosby,  and 
R.  P.  Benge  as  defendants.  The  style  of  said  suit  being  Wallace  & 
Wagner  v.  G.  H.  Dashner  et  al.,  and  being  numbered  on  the  docket  of 
said  court  1003. 

"That  said  suit  was  instituted  by  said  Wallace  &  Wagner  to  recover 
on  a  promissory  note  for  the  sum  of  $423,  costs  and  attorneys  fees,  al- 
leged in  said  petition  to  have  been  executed  by  G.  H.  Dashner  &  Co., 
R.  M.  Cosby,  and  R.  P.  Benge.  That  said  petition  further  alleged 
that  G.  H.  Dashner  &  Co.  was  a  late  firm,  composed  of  George  Dashner, 
the  plaintiff  herein,  and  G.  H.  Dashner,  one  of  the  defendants  herein, 
and,  as  a  partner  of  the  said  late  firm  of  G.  H.  Dashner  &  Co.,  the  plain- 
tiffs in  the  said  suit  sought  to  hold  plaintiff  herein  liable  upon  the  note 
in  said  petition  declared  upon. 

"That  as  prayed  for  in  said  petition,  citation  issued  thereon  command* 
ing  the  sheriff  of  Hunt  County,  Texas,  to  serve  the  same  on  each  and 
every  of  said  defendants  in  said  suit,  and  that  the  return  of  the  said 
citation  shows  that  it  was  served  on  the  defendants  G.  H.  Dashner,  Geo. 
Dashner,  the  plaintiff  herein,  and  R.  M.  Cosby,  on  to  wit,  the  26th  day 
of  February,  1888,  and  upon  the  defendant  R.  P.  Benge  upon  the  11th 
day  of  March,  1889. 

"That  thereafter,  on,  to  wit,  the  8th  day  of  June,  1889,  judgment  was 
taken  and  entered  in  said  cause  by  default  against  all  the  defendants, 
including  George  Dashner,  the  plaintiff  herein,  for  $514.75,  together 
with  12  per  cent  interest  thereon  from  the  date  of  said  judgment,  and 
the  costs  of  said  suit,  said  judgment  being  recorded  on  pages  28  and  29 
of  Book  C  of  the  civil  minutes  of  this  court.  That  on,  to  wit,  the  8th 
day  of  November,  1900,  the  defendant  T.  F.  Wallace  and  R.  H.  Wagner 
caused  to  be  issued  a  pluries  execution  on  said  judgment,  and  placed  the 
same  in  the  hands  of  the  defendant  L.  B.  Lyday,  constable  of  said  pre- 
cinct in  Hunt  County,  Texas,  to  be  levied  on  the  property  of  the  defend- 
ants in  said  suit  to  satisfy  said  judgment,  and  that  on  the  same  date, 
to  wit,  November  8,  1900,  defendants  Wallace  and  Wagner  caused  a 
writ  of  garnishment  to  be  issued  upon  said  judgment  against  the  Celeste 
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Oil  and  Cotton  Company,  a  corporation  in  which  plaintiff  George  Dash- 
ner  was  alleged,  in  the  affidavit  upon  which  said  writ  of  garnishment 
was  based,  to  have  shares  or  an  interest,  and  placed  the  said  writ  of  gar- 
nishment in  the  hands  of  said  defendant  Lyday  to  serve  upon  the  said 
corporation,  the  style  of  the  said  garnishment  suit  being  Wallace  &  Wag- 
ner v.  George  Dashner,  the  Celeste  Oil  and  Cotton  Company,  garnishee, 
and  numbered  2731  on  the  docket  of  this  court. 

"The  defendant  Lyday,  by  virtue  of  said  execution,  on  to  wit,  9th  day 
of  November,  1900,  levied  upon  the  following  described  property  belong- 
ing to  plaintiff,  to  wit:  Situated  in  the  county  of  Hunt  and  State  of 
Texas,  in  the  town  of  Wolfe  City,  same  being  lot  No.  7  and  half  of  lot 
No.  8  in  block  No.  21,  in  said  town  of  Wolfe  City,  Texas,  beginning  at 
the  southwest  corner  of  block  No.  21  at  the  junction  of  Witt  and  Mason 
streets ;  thence  north  with  Mason  street  70  feet ;  thence  east  140  feet  to 
alley;  thence  75  feet  to  Witt  avenue;  thence  west  with  Witt  avenue  140 
feet  to  the  place  of  beginning,  said  property  being  situated  in  precinct  No. 
5,  Hunt  County,  Texas,  and  that  the  said  Lyday  thereupon  proceeded 
to  advertise,  and  the  said  McCalman,  as  Lyday's  successor  in  office,  was 
threatening  to  sell  the  said  property  on,  to  wit,  4th  day  of  December, 
A.  D.  1900,  between  the  hours  of  10  o'clock  a.  m.  and  4  o'clock  p.  m., 
by  virtue  of  the  said  levy,  and  that  if  he  had  not  been  restrained  by  this 
court  in  the  exercise  of  its  equity  powers,  said  McCalman  would  have 
sold  the  said  property  in  accordance  with  said  advertisement  on  said 
date. 

"That  the  said  Lyday  on  the  said  8th  day  of  November,  1900,  served 
•said  writ  of  garnishment  upon  the  said  Celeste  Cotton  Oil  Company, 
commanding  it  to  appear  on  the  first  day  of  the  December  term  of  this 
.court,  to  wit,  Monday,  3d  of  December,  and  answer  whether  or  not  the 
plaintiff  George  Dashner  owns  any  shares  of  stock  therein,  and  if  so, 
how  many ^  or  whether  he  did  own,  at  the  service  of  said  writ  of  garnish- 
ment, any  shares  of  stock,  and  if  so,  how  many,  in  said  company;  and 
to  further  answer  if  the  plaintiff  now  has,  or  has  had  since  the  service 
of  said  writ,  any  interest  in  said  company,  and  that  if  the  said  Wallace 
&  Wagner  had  not  been  restrained  by  the  equity  powers  of  this  court 
from  prosecuting  the  said  garnishment  suit,  the  defendant  in  said  gar- 
nishment proceedings  would  have  been  obliged  to  make  answer  to  said 
writ,  showing  the  plaintiff's  connection  therewith,  and  subjecting  his 
stock  or  interest  therein,  if  any  he  has,  to  the  satisfaction  of  said  judg- 
ment of  June  8,  1889. 

"Plaintiff  shows  to  the  court  that  although  the  officer's  return,  as 
aforesaid,  shows  that  plaintiff  George  Dashner  was  served  with  citation 
in  said  cause,  that  in  truth  and  in  fact  plaintiff  was  not  served  with 
citation  in  said  cause.  That  said  return  was  false  and  did  not  speak 
the  truth  as  to  plaintiff ;  that  plaintiff  had  no  notice  by  any  means  what- 
ever that  he,  plaintiff,  was  a  party  to  said  suit,  and  that  he  never  knew 
that  judgment  had  been  taken  against  him  in  said  cause  until  the  levy  of 
naid  execution  and  the  service  of  said  writ  of  garnishment;  and  that  if 
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plaintiff  had  had  notice  that  he,  plaintiff,  had  been  made  a  party  to  said 
suit  and  that  judgment  had  been. taken  against  him  in  said  cause  at  an? 
time  thereafter  and  before  said  notice  of  said  levy  and  writ  he  would  have 
immediately,  upon  obtaining  such  information,  brought  suit  to  set  such 
judgment  aside,  and  relieved  himself  of  the  burden  of  the  same. 

"Plaintiff  further  shows  to  the  court  that  at  the  time  the  said  suit 
was  filed  and  said  judgment  was  obtained,  plaintiff  was  a  minor  of  the 
age  of  20  years,  and  that  in  said  cause,  as  shown  by  the  records  therein, 
he  was  not  represented  either  by  counsel  of  his  own  choice  or  by  guardian 
ad  litem. 

"Plaintiff  shows  to  the  court  that  he  had  and  would  have  made,  had 
he  been  permitted  to  do  so  by  having  had  notice  of  the  pendency  of  said 
suit  against  him,  a  good  and  valid  defense  to  plaintiff's  cause  of  action 
therein,  in  this,  that  plaintiff  herein  did  not  sign  the  note  upon  which 
said  suit  was  based,  nor  did  anyone  sign  the  same  for  him  at  his  direc- 
tion'or  by  his  authority.  That  he  was  not  at  the  time  of  the  institution 
of  said  suit,  nor  was  he  thereafter,  nor  had  he  theretofore  been  ever  4 
member  of  the  partnership,  under  the  style  and  firm  name  of  6.  H. 
Dashner  &  Co.,  nor  theretofore,  nor  was  he  then  a  member  of  any  kind 
or  character  of  business  partnership  in  Hunt  County,  Texas,  or  anywhere 
else.  And  that  the  plaintiff  was  not  at  the  time  of  the  institution  of 
6aid  suit,  nor  at  the  time  of  the  rendition  of  said  judgment,  nor  was  he 
ever  theretofore  nor  has  he  been  thereafter,  in  any  manner  or  in  anywise 
indebted  to  the  defendants  T.  F.  Wallace  and  R.  H.  Wagner,  plaintiffs 
in  said  suit,  or  either  of  them. 

"That  upon  the  filing  of  the  original  petition  herein,  to  wit,  November 
30, 1900,  the  court  granted,  according  to  the  prayer  therein,  a  temporary 
writ  of  injunction  enjoining  and  restraining  the  collection  of  said  judg- 
ment, by  means  of  said  execution  and  of  said  garnishment  proceeding, 
until  the  final  hearing  hereof. 

''Wherefore,  because  plaintiff  says  that  he  was  not  served  with  citation 
in  said  cause,  and  had  no  notice  that  he  was  a  party  therein,  that  the  court 
had  no  jurisdiction  over  him,  and  that  the  said  judgment  as  to  plaintiff  is 
null  and  void,  because  without  his  fault  he  was  denied  the  right  to  make 
his  defense  thereto,  and  that  it  would  be  against  equity  and  good  con* 
science,  would  be  oppressive  and  unjust  to  enforce  the  same  against  him. 
That  plaintiff  has  no  legal  remedy  by  which  to  stay  said  execution,  and 
prevent  the  collection  of  the  said  judgment  and  said  garnishment  pro- 
ceedings or  suit,  and  that  without  the  interference  of  this  court,  in  the 
exercise  of  its  equity  powers,  plaintiff  would  be  obliged  to  satisfy  the 
said  judgment,  to  his  irreparable  and  irremediable  damage. 

"Plaintiff  therefore  prays,  premises  considered,  your  honor  having  al- 
ready granted  as  aforesaid  a  temporary  injunction  enjoining  and  re- 
straining the  defendants  T.  F.  Wallace,  R.  H.  Wagner,  John  McCalman 
and  L.  B.  Lyday,  their  agents  and  attorneys  and  all  others  who  may  be 
interested  in  or  claim  an  interest  in  said  judgment,  from  prosecuting  the 
collection  of  same  by  means  of  said  garnishment  proceedings  and  said 
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execution,  and  each  of  the  defendants  herein  having  been  cited  to  answer 
in  this  cause;  that  upon  the  final  hearing  hereof  plaintiff  have  judgment 
perpetuating  the  said  temporary  writ  of  injunction  annulling  and  set- 
ting aside  said  judgment  as  to  plaintiff,  and  perpetually  enjoining  and 
restraining  defendants  and  all  others  from  the  collection  of  same,  and 
such  other  and  further  relief  as  plaintiff  may  in  equity  and  good  con- 
science appear  to  the  court  to  be  entitled  to,  and  for  the  costs  of  suit." 

This  petition  was  verified  by  the  affidavit  of  the  plaintiff.  Demurrers 
were  sustained  to  the  petition  and  judgment  rendered  dissolving  the  tem- 
porary injunction  and  dismissing  plaintiff's  cause  of  action.  In  our 
opinion  the  petition  states  a  cause  of  action,  and  the  court  erred  in  sus- 
taining the  demurrers  and  dismissing  the  plaintiff's  case,  for  the  follow- 
ing reasons: 

1.  The  relief  asked  was  a  direct  and  not  a  collateral  attack  upon  the 
judgment  sought  to  be  enjoined.  Crawford  v.  McDonald,  33  S.  W.  Hep., 
327. 

2.  The  remedy  pursued  was  not  barred  by  limitation.  It  could  not 
be  expected  that  plaintiff  could  or  would  avail  himself  of  a  remedy  until 
he  knew  that  a  cause  of  action  existed.  The  averments  of  the  petition 
are  to  the  effect  that  he  had  no  notice  or  knowledge  of  the  existence  of 
the  judgment  until  after  the  issuance  of  the  execution.  Kempner  v. 
Jourdan,  26  S.  W.  Rep.,  870. 

3.  If  the  averments  of  the  petition  are  true,  it  states  a  good  defense 
to  the  original  cause  of  action,  which  was  merged  in  the  judgment  sought 
to  be  enjoined. 

4.  Fraud  upon  the  part  of  the  plaintiff  in  attempting  to  acquire 
service  or  obtaining  the  judgment  need  not  be  shown.  Kempner  v.  Jour- 
dan, 26  S.  W.  Hep.,  870. 

5.  For  the  want  of  service  upon  the  plaintiff  in  the  original  suit,  no 
jurisdiction  was  obtained  over  his  person,  which  is  essential  to  the  valid- 
ity of  a  judgment.    Railway  v.  Bawlins,  80  Texas,  580. 

6.  A  judgment  rendered  without  jurisdiction  is  void  and  may  be 
enjoined.  Railway  v.  Rawlins,  80  Texas,  581;  Witt  v.  Kaufman,  25 
Texas  Supp.,  386. 

For  the  reasons  stated,  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 
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Missouri.  Kansas  &  Texas  Railway  Company  v.  C.  C.  Cowles. 

Decided  April  2,  1902. 

1.— Railway  Company— License  to  Use  Track  for  Crossing— Trespasser— Personal 
Injury— Negligence. 
Where  there  was  a  license  to  the  public  to  use  any  part  of  a  railroad  yard 
for  the  purpose  of  crossing  the  track,  this  did  not  warrant  a  person  in  going 
upon  the  track  for  another  purpose,  and  where  one  from  curiosity  stopped  to 
examine  the  coupler  of  a  flat  car  standing  on  the  track  in  such  yard,  and  was 
killed  by  the  moving  of  the  car,  he  was  a  trespasser  to  whom  the  railway 
company  in  the  absence  of  knowledge  of  his  presence  there,  did  not  owe  the  duty 
of  giving  warning  of  the  movement  of  the  car. 

2. — Same — Signals  at  Crossing. 

It  is  usually  held  that  where  the  statute  does  not  specifically  name  the  class 
of  persons  to  whom  the  duty  of  giving  signals  at  a  railroad  crossing  is  owing,  it 
is  due  only  to  those  who  are  about  to  use,  are  using,  or  have  lately  used  the 
crossing,  and  that  no  others  can  recover  for  injuries  resulting  from  a  failure  to 
give  the  signals. 

3. — Same— Contributory  Negligence. 

See  evidence  held  to  show  that  deceased  was  guilty  of  contributory  negligence 
in  stopping  on  the  track  by  a  car  in  a  railroad  yard. 

Appeal  from  Trinity.     Tried  below  before  Hon.  J.  M.  Smitber. 

T.  8.  Miller,  Hayne  Nelms,  S.  T.  Bobb,  and  Marshall  Thomas,  for 
appellant. 

Campbell  &  McMeans  and  R.  E.  Erwin,  for  appellee. 

PLY,  Associate  Justice. — This  is  a  suit  to  recover  of  appellant  dam* 
ages  for  the  death  of  Pellew  Cowles,  the  husband  of  appellee.  The  cause 
was  tried  by  jury  and  resulted  in  a  verdict  and  judgment  for  appellee  in 
the  sum  of  $15,000. 

The  following  charge  was  given  to  the  jury: 

"If  you  believe  from  the  evidence  that  the  said  Pelew  Cowles,  while 
on  a  track  of  the  International  &  Great  Northern  Railroad,  was  struck, 
run  over  and  killed  by  a  car  on  said  track,  then  and  there  set  in  motion 
by  the  backing  of  a  freight  train  of  the  defendant  Missouri,  Kansas  & 
Texas  Railway  Company  of  Texas,  and  if  you  further  believe  from  the 
evidence  that  the  defendant  company,  employe  or  employes  in  charge  of 
said  train  did  or  omitted  to  do  any  one  or  more  of  the  following  acts  or 
things  as  charged  in  plaintiffs  petition,  viz:  If  they  backed  a  freight 
train  down  on  said  railroad  track  against  cars  standing  on  said  track, 
causing  said  cars  to  bump  against  other  cars  and  against  the  car  which 
struck,  run  over,  and  killed  said  Pellew  Cowles  and  thereby  caused  said 
car  to  move  suddenly  and  to  strike,  run  over,  and  kill  said  Pellew  Cowles, 
and  that  said  train  was  backed  on  said  track  against  said  car  without 
notice  or  warning  to  said  Pellew  Cowles  that  said  car  was  about  to  be 
moved,  or  if  said  employe  or  employes  of  defendant  in  charge  of  said 
train  failed  to  keep  a  reasonable  lookout  to  discover  said  Cowles  and 
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warn  said  Cowles  that  said  car  was  about  to  be  moved  in  the  direction 
he  was,  and  if  you  further  believe  that  such  acts  or  omissions,  which  you 
find  to  have  been  so  done  or  omitted  by  defendant  company's  employe 
or  employes  in  charge  of  said  train,  were  or  was  the  proximate  cause  of 
the  death  of  the  said  Pellew  Cowles,  and  that  said  employe  or  employes 
of  defendant  company  in  charge  of  said  train  were  guilty  of  negligence 
as  hereinbefore  defined  and  explained,  in  doing  or  omitting  to  do  one  or 
more  of  such  acts  or  things  which  you  so  find  to  have  caused  said  Pellew 
Cowles*  death,  and  if  you  further  find  from  the  evidence  that  said 
Cowles  was  not  himself  guilty  of  contributory  negligence  proximately 
causing  or  contributing  to  cause  his  death;  and  you  further  find  from 
the  evidence  that  at  the  time  of  the  death  of  said  Cowles,  the  plaintiff, 
Mrs.  C.  C.  Cowles,  was  his  wife,  then  plaintiff  would  be  entitled  to  re- 
cover, and  you  will  find  for  the  plaintiff  unless  you  shall  find  for  the  de- 
fendant on  some  other  point  concerning  which  you  have  been  or  may  be 
instructed  in  this  charge ;  the  whole  of  which  you  will  construe  together." 

It  was  established  by  the  uncontroverted  facts  that  deceased,  in  com- 
pany with  H.  W.  Browder,  started  from  the  freight  depot,  which  was  on 
the  east  side  of  three  railway  tracks,  to  cross  over  to  the  west  side,  and 
on  account  of  a  number  of  freight  care  standing  on  the  middle  track  they 
did  not  pass  straight  across  the  yard,  but  went  to  the  end  of  the  line  of 
cars,  the  last  of  which  was  a  flat  car  standing  several  feet  from  the  wagon 
crossing,  and  stopped  to  examine  the  coupler  on  the  flat  car.  While 
thus  engaged  and  while  deceased  was  in  the  act  of  kicking  the  coupler 
that  had  been  thrown  back  by  Browder,  the  flat  car  was  backed  against 
deceased,  and  ran  over  and  killed  him. 

If  appellant  knew  that  deceased  was  on  the  track  engaged  in  working 
with  the  coupler,  it  owed  him  the  duty  of  warning  him  of  the  intention 
to  move  the  car,  but  if  it  did  not  know  that  he  was  on  the  track,  it  owed 
him  no  duty.  It  is  true  that  it  was  in  proof  that  it  was  customary  for 
pedestrians  to  use  any  part  of  the  yard  in  crossing  the  track,  and  whilst 
such  use  without  protest  may  have  given  a  license  to  parties  to  cross  the 
tracks  at  any  point,  and  may  have  devolved  on  the  railway  companies, 
using  the  tracks,  the  exercise  of  care  towards  such  pedestrians,  it  did 
not  create  any  duty  towards  those  who  were  using  the  track  not  for  the 
purpose  of  crossing  it,  but  for  the  examination  of  the  appliances  of  cars 
standing  on  the  track.  Deceased  was  not  at  a  crossing  when  killed,  and 
was  not  in  the  act  of  crossing  the  track,  but  was  engaged  in  gratifying 
an  idle  curiosity  in  regard  to  an  appliance  of  the  flat  car.  The  license 
to  deceased  was  to  use  any  part  of  the  yard  for  the  purpose  of  crossing 
the  railroad  tracks,  and  for  that  purpose  alone,  and  only  while  using  the 
yard  with  that  object  in  view  did  the  duty  to  him  exist,  that  is,  incum- 
bent upon  a  railroad  company  in  case  of  a  license.  The  license  to  use 
the  tracks  for  passage  from  one  part  of  the  town  to  the  other  was  one 
that  is  established  by  the  fact  that  the  public  had  been  making  such  use 
of  them  for  a  number  of  years  and  such  use  had  tacitly  been  acquiesced 
in  by  appellant.     It  was  not  shown  to  be  a  custom,  however,  for  persons 
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in  their  passage  across  the  tracks  to  stop*  and  spend  an  appreciable  length 
of  time  in  examining  and  experimenting  with  the  appliances  of  cars. 
In  so  acting  deceased  was  a  trespasser  pure  and  simple,  and  the  evidence 
failed  to  establish  negligence  whether  looked  at  from  the  standpoint  of 
appellant's  duty  or  from  that  of  the  contributory  negligence  of  deceased. 
There  is  no  testimony  tending  to  show  that  the  railroad  employes  had  any 
knowledge  of  deceased  being  upon  the  track. 

In  the  case  of  Kelley  v.  Railway,  31  Northwestern  Reporter,  904,  it 
was  said  by  the  Supreme  Court  of  Michigan :  "The  highway  crossing  is 
for  the  purpose  of  passage  from  one  side  of  the  railroad  to  the  other,  and 
any  other  use  thereof,  whether  between  the  tracks  or  between  the  rails,  is 
unwarranted." 

The  presence  of  deceased  upon  the  track  was  not  because  of  the  fact 
that  any  part  of  the  tracks  in  the  yard  was  used  as  a  passageway,  but 
he  was  there  on  other  grounds  totally  disconnected  with  a  passage  over 
the  track.  As  said  by  the  Supreme  Court  of  Ohio  in  Railway  v.  Marsh, 
52  Lawyers'  Reports  Annotated,  142 :  "His  right  and  the  liability  would 
have  been  the  same  if  the  track  of  the  railroad  company  had  never  been 
used  as  a  line  of  travel,  or  if  the  injury  had  occurred  while  the  boy 
was  going  to  the  switch-stand  south  of  the  highway,  where  the  railroad 
was  not  used  as  a  line  of  travel,  so  far  as  appears  in  this  case.  The  prin- 
ciple is  the  same  as  that  held  in  Kelley  v.  Columbus,  41  Ohio  State,  263, 
where  the  court  says :  "If  there  had  been  a  business  room  in  the  build- 
ing, or  upon  another  part  of  the  lot,  which  would  have  been  an  implied 
invitation  to  the  public  to  go  there,  it  still  would  not  help  the  plaintiff, 
when  he  admits  that  he  did  not  go  upon  the  lot  for  any  such  purpose." 

There  is  some  conflict  of  authority  as  to  who  may  claim  the  benefit 
of  statutory  signals,  but  it  is  usually  held  that  where  the  statute  does 
not  specifically  name  the  class  of  persons  to  whom  the  duty  is  owing, 
it  is  due  only  to  those  who  are  about  to  use,  are  using,  or  have  lately  used 
the  crossing,  and  have  held  that  no  others  could  recover  for  injuries  re- 
sulting from  a  failure  to  give  the  signals. 

In  the  case  of  Harty  v.  Railway  Company,  42  New  York,  469,  the 
plaintiff  was  at  a  place  where  he  was  licensed  to  go,  not  a  great  distance 
from  a  street  crossing,  and  it  was  held  that  statutes  requiring  signals  to  be 
given  on  approaching  crossings  had  for  its  sole  object  the  protection  of 
persons  traveling  upon  the  highway  at  or  near  the  croesing.  It  was 
said :  "If  this  company  was  bound  to  give  these  warnings  to  this  man, 
then  every  railroad  company  is  bound  to  do  so  to  every  person  who  may 
be  upon  the  railroad  ahead  of  a  train,  although  he  is  not  on  the  track 
and  not  in  a  place  of  danger."  Other  authorities  supporting  this  prop- 
osition are  cited  in  note  to  Elliott  on  Railroads,  section  1158,  page  1757. 
To  the  same  effect  is  Hoover  v.  Railway,  61  Texas,  503. 

The  evidence,  we  think,  presents  a  clear  case  of  contributory  negli- 
gence. The  only  witness  who  was  in  a  position  to  know  the  circum- 
stances surrounding  deceased  at  the  time  of  the  accident  testified  that  he 
in  company  with  deceased,  walked  upon  the  railroad  track  near  the  end 
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of  a  flat  car  which  was  attached  to  a  coal  car  and  eight  or  ten  bdx  cars, 
all  of  which  were  standing  on  a  track  in  the  railroad  yards,  and  stopped  to 
examine  a  coupler  on  the  flat  car,  at  the  request  of  deceased.  Both  of 
the  men  were  behind  the  end  of  the  car,  Cowles  standing  between  the 
rails  and  Browder  with  one  foot  within  the  rails  and  the  other  without. 
When  Cowles  was  struck  he  was  standing  on  one  foot,  in  the  act  of 
kicking  the  coupler,  and  Browder  was  leaning  over  toward  him,  manipu- 
lating the  coupler.  The  accident  did  not  occur  on  the  crossing.  Brow- 
der swore  that  before  stopping  he  did  not  look  nor  listen  for  an  ap- 
proaching train,  and  did  not  see  deceased  do  so.  He  did  not  know 
whether  any  signals  were  given  or  not.  Mr.  Cowles  was  a  life  insurance 
agent  and  had  no  business  in  connection  with  the  couplers  on  the  cars. 
Browder  swore  that  they  were  occupied  with  the  coupler  one  or  two 
minutes  before  the  car  moved.  The  least  care  or  caution  would  have 
disclosed  the  fact  that  an  engine  was  engaged  in  moving  cars  on  the 
track  on  which  deceased  and  Browder  were  standing. 

Because  the  evidence  does  not  sustain  the  verdict  the  judgment  is  re- 
versed and  the  cause  remanded. 

Reversed  and  remanded. 

Writ  of  error  granted  and  judgment  affirmed. 


Maryland  Casualty  Company  v.  Eula  L.  Glass. 

Decided  April  9,  1902. 

1.— Accident  Insurance— Death— Proximate  Cause— Anaesthetics. 

Where  the  insurer  was  liable  in  case  of  bodily  injury  or  death  sustained 
through  external,  violent,  and  accidental  means,  including  anaesthetics  where 
administered  by  a  regular  physician,  provided  the  death  should  result  from  any 
such  injury,  independent  of  all  other  causes,  and  the  insured  died  while  under- 
going a  surgical  operation  under  the  influence  of  chloroform  regularly  adminis- 
tered, in  an  action  to  recover  against  the  insurer  the  burden  was  on  the  bene- 
ficiary to  show  that  the  chloroform  was  proximately  the  sole  cause  of  the 
death. 

2. — Same— Contributing  Causes. 

The  insurer  was  not  liable  if  the  chloroform  would  not  have  caused  the 
insured's  death  had  it  not  been  for  the  appendicitis  for  which  the  operation  was 
performed,  or  the  insured  died  because  the  chloroform  aggravated  the  effect  of 
such  disease,  or  the  disease  aggravated  the  effect  of  the  drug. 

S.— Same— Fact  Case. 

Evidence  held  to  conclusively  show,  although  the  verdict  of  the  jury  was 
to  the  contrary,  that  the  administration  of  chloroform  was  not,  independently  of 
all  other  causes,  the  proximate  cause  of  the  death  of  the  insured. 

Appeal  from  Dallas.    Tried  below  before  Hon.  Thomas  F.  Nash. 

TF.  J.  J.  Smith,  for  appellant. 

Turney,  Lewis  &  Lewis,  for  appellee. 
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NEILL,  Associate  Justice. — This  is  an  appeal  from  a  judgment 
rendered  in  favor  of  appellee  against  appellant  on  an  accident  policy  for 
$2000. 

The  policy  susd  upon  contains  the  following  provisions : 

"1.  In  consideration  of  the  warranties  made  in  the  application  for 
this  policy  (copy  of  which  is  indorsed  on  the  back  hereof)  and  of  ten 
dollars,  the  Maryland  Casualty  Company,  of  Baltimore,  Maryland,  here- 
inafter called  the  company,  does  hereby  insure  M.  E.  Glass,  of  Houston, 
in  the  county  of  Harris  and  State  of  Texas,  hereinafter  called  the  as- 
sured, by  occupation  commercial  agent,  classified  by  the  company  as  'A' 
special,  for  the  term  of  twelve  months,  beginning  on  the  twenty-seventh 
day  of  March,  1900,  at  12  o'clock  noon,  and  ending  on  the  twenty-seventh 
day  of  March,  1901,  at  12  o'clock  noon,  standard  time,  in  the  amount  of 
two  thousand  dollars,  principal  sum,  and  weekly  indemnity  of  ten  dol- 
lars, against  bodily  injuries  sustained  through  external,  violent,  and  ac- 
cidental means,  as  follows :  If  death  shall  result  from  any  such  injury, 
independent  of  all  other  causes,  within  ninety  days  from  the  happening 
of  the  accident  causing  such  injury,  the  company  will  pay  the  principal 
sum  above  specified  to  Mrs.  Eula  L.  Glass,  wife  of  the  assured,  if  sur- 
viving." 

"5.  This  insurance  does  not  cover  disappearances,  nor  injuries,  fatal 
or  otherwise,  resulting  from  poison  or  anything  accidental  or  otherwise 
taken,  administered,  absorbed,  or  inhaled  (anaesthetics  administered  by 
a  regular  physician  excepted)  ;  nor  injuries  fatal  or  otherwise  received 
while  or  in  consequence  of  having  been  under  the  influence  of  or  affected 
by  or  resulting  directly  from  intoxicants,  narcotics,  vertigo,  sleep-walk- 
ing, fits,  hernia,  or  any  disease  or  bodily  infirmity.  But  it  is  understood 
this  policy  covers  the  assured  according  to  the  terms  thereof  in  the  event 
of  his  injury  from  freezing,  sunstroke,  drowning,  or  choking  or  swallow- 
ing." 

The  application  of  M.  E.  Glass  in  writing  for  said  policy  attached  to 
and  made  a  part  thereof  contains  the  following :  "I  hereby  apply  for 
insurance  against  bodily  injuries  caused  solely  by  violent,  external,  and 
accidental  means,  to  be  based  upon  the  following  statement  of  facts, 
which  I  warrant  to  be  true." 

It  is  undisputed  that  deceased  died  on  the  14th  of  April,  1900,  while 
undergoing  a  surgical  operation  for  appendicitis ;  that  preparatory  to 
and  during  the  operation,  chloroform,  an  anaesthetic,  was  administered 
him  by  a  regular  physician,  and  that  he  was  under  the  influence  of  H 
when  he  expired.  The  only  question  of  fact  to  be  determined  is,  did 
his  death  result  from  an  injury  sustained  through  chloroform  independ- 
ently of  all  other  causes?  The  jury  having  found  for  appellee  upon 
this  issue,  their  verdict  shall  not  be  disturbed  if  the  evidence  is  reason- 
ably sufficient  to  support  their  finding.  If  the  evidence  does  not  reason- 
ably tend  to  support  the  verdict  the  judgment  entered  upon  it  should  be 
reversed. 

Before  considering  the  evidence  upon  this  question,  we  will  state  our 
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understanding  of  the  law  which  should  guide  and  govern  us  in  its  solu- 
tion. 

It  will  be  noted  that  by  the  fifth  paragraph  of  the  policy  "anaesthetics 
administered  by  a  regular  physician"  are  excepted  from  such  injuries  as 
are  not  covered  by  the  insurance.  It  may,  therefore,  so  far  as  this  case 
is  concerned,  be  regarded  as  an  insurance  against  death  resulting  from 
chloroform,  independent  of  all  other  causes. 

The  burden  of  establishing  the  fact  that  the  death  of  M.  E.  Glass 
resulted,  independent  of  all  other  causes,  from  chlorofrom  administered 
to  him  is  on  the  plaintiff.  In  other  words,  she  must  prove  that  the 
anaesthetic  was  proximately  the  sole  cause  of  his  death.  If  his  death 
was  caused  by  it  alone,  the  appellant  by  the  policy  is  liable  to  the  appellee 
in  the  principal  sum  therein  specified.  But  if  he  was  afflicted  with  dis- 
ease which  caused  or  directly  contributed  to  his  death,  the  company 
would  not  be  liable,  though  chloroform  might  have  been  a  cause  concur- 
ing  with  his  affliction  in  producing  death.  If  he  was  suffering  from 
appendicitis,  as  is  shown  by  the  indisputable  evidence,  and  if  the  anaes- 
thetic would  not  have  caused  his  death  had  it  not  been  for  such  affliction, 
but  he  died  because  the  chloroform  aggravated  the  effects  of  the  disease, 
or  appendicitis  aggravated  the  effect  of  the  drug,  the  company  would  not 
be  liable  under  its  contract.  For  in  either  event  appendicitis  and  chloro- 
form would  be  concurring  and  inseparable  agents  proximately  contribut- 
ing to  his  death,  and  it  could  not  have  been  the  result  of  an  injury  from 
anaesthetic,  independent  of  all  other  causes.  Association  v.  Fulton,  79 
Fed.  Hep.,  423 ;  Association  v.  Shryock,  73  Fed.  Hep.,  775 ;  Westmoreland 
v.  Insurance.  Co.,  75  Fed.  Rep.,  245;  Hubbard  v.  Association,  98  Fed. 
Rep.,  930;  Insurance  Co.  v.  Meleck,  65  Fed.  Rep.,  178;  Insurance  Co. 
v.  Selden,  78  Fed.  Rep.,  285;  Insurance  Co.  v.  McConkey,  127  U.  S., 
661,  L.  Ed.,  book  32,  308. 

Now  as  to  the  evidence.  It  is  shown  beyond  question  that  the  as- 
sured was  suffering  from  appendicitis  which  had  made  such  progress  as 
to  render  his  dissolution  inevitable  within  a  very  short  time  unless  re- 
lieved by  a  surgical  operation.  Physicians,  upon  consultation,  con- 
cluded that  the  disease  might  possibly  be  checked  and  his  life  saved  by 
surgery.  The  consent  of  his  family  being  given  the  doctors  to  under- 
take the  operation,  the  deceased  was  placed  upon  the  operating  table, 
the  anaesthetic  properly  administered  by  a  regular  physician  (which 
had  the  ordinary  and  desired  effect),  and  the  operation  was  commenced. 
They  made  an  incision  over  the  region  of  the  appendix  about  four  inches 
long  and  the  depth  of  the  abdominal  wall  and  reached  the  appendix, 
which  was  found  to  be  sloughing  off  and  gangrenous.  A  ligature  was 
run  through  and  tied  around  it  and  the  diseased  portion  cut  off,  and  then 
the  abdominal  cavity  was  washed  out  with  a  hot  solution,  his  bowels  re- 
stored to  their  proper  position  and  the  wound  nearly  sewed  up,  lacking 
only  two  stitches,  when  he  died,— chloroform  having  been  administered 
at  intervals  during  the  operation. 

Vol.  29  Civil— 11. 
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Dr.  McAlpen,  a  witness  for  plaintiff,  testified:  "An  operation  was 
finally  determined  upon;  before  the  beginning  of  this  operation  Mr. 
Glass'  condition  was  very  bad;  he  was  very  weak;  his  condition  before 
the  operation  was  such  that  the  operation  offered  very  little  hope  of  re- 
lief;  we  operated  because  it  was  the  only  means  or  method  that  offered  any 
chance  whatever.  The  immediate  cause  of  his  death  was  giving  him  the 
anaesthetic  and  going  on  with  the  operation ;  he  never  recovered  conscious- 
ness, and  the  only  conclusion  that  anyone  could  reach  would  be  that  he 
died  under  the  influence  of  the  anaesthetic  and  died  from  the  effect  of  it. 
I  think  chloroform  killed  this  man ;  I  know  it  did ;  there  was  contributing 
factors  to  his  death;  I  say  chloroform  did  it,  because  it  was  the  imme- 
diate and  determining  cause,  the  contributing  causes  always  having  ef- 
fect; this  gangrenous  condition  contributed;  he  was  suffering  from  blood 
poison;  the  blood  was  infected  with  this  gangrene;  that  was  a  contribu- 
tory cause  of  his  death;  I  think  the  patient  was  suffering  from  shock 
before  we  put  him  on  the  table  and  gave  him  chloroform;  his  vitality 
was  very  low  at  that  time;  the  condition  of  septicemia  produced  the 
lowered  vitality  and  shock  in  the  patient  before  the  chloroform  was  ad- 
ministered; shock  is  a  condition  of  depression  that  can  follow  from 
medical  causes  or  from  a  surgical  case  or  from  accident;  from  any  in- 
jury; it  is  just  simply  a  sort  of  nervous  depression ;  the  fact  that  M.  E. 
Glass  was  suffering  from  shock  and  septicemia  diminished  the  chances  of 
a  successful  operation  for  appendicitis  very  materially,  because  it  would 
be  quite  natural  to  suppose  that  if  a  man's  blood  is  infected  they  have  a 
condition  unfavorable  to  recovery;  it  would  diminish  the  chances  of  a 
successful  operation  because  the  patient  is,  so  to  speak,  poisoned;  his 
being  in  that  condition  the  chances  of  resuscitation  would  be  less  and  he 
would  be  more  apt  to  die  under  the  operation;  septicemia  would  be  a 
dangerous  present  agent  and  liable  to  produce  death  under  operation." 

Dr.  Stuart,  a  witness  for  defendant,  testified:  "I  consulted  with 
these  physicians  before  the  operation,  and  we  agreed  that  Mr.  Glass 
was  suffering  from  appendicitis  and  that  the  abscess  had  ruptured  and 
the  septic  material  had  been  diffused  throughout  the  abdominal  cavity, 
and  he  was  then  suffering  from  the  absorption  of  the  septic  material  into 
the  circulation ;  his  condition  then  was  very  serious ;  his  extremities  were 
cold;  he  was  nauseous;  his  respiration  was  difficult  and  somewhat  la- 
bored; his  pulse  was  140  to  150;  in  fact,  it  was  so  fast  it  was  with 
great  difficulty  I  counted  it  at  all,  and  it  was  questionable  in  my  mind 
whether  he  would  survive  the  operation,  and  I  so  stated  to  the  gentle- 
men I  was  consulting  with  and  his  family  later.  I  assured  his  wife 
that  his  condition  was  critical  and  serious,  and  the  probabilities  were 
that  he  would  die  with  the  operation,  and  would  be  sure  to  die  without 
an  operation ;  he  died  before  we  finished  the  operation ;  after  I  had  made 
an  opening  into  the  cavity  I  found  that  the  patient  had  had  an  abscess 
of  the  appendix,  which  is  known  as  the  fulminating  variety  of  appen- 
dicitis; the  word  'fulminating*  is  intended  to  convey  the  idea  of  some- 
thing that  develops  and  then  explodes,  and  in  this  case  the  abscess  had 
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formed  and  the  appendix  had  become  gangrenous  and  had  ruptured  sud- 
denly or  exploded,  and  the  septic  material  had  been  extravasated  through- 
out the  abdominal  cavity  and  absorbed  into  the  circulation ;  and  the  pa- 
tient was  suffering  at  that  time  from  septicemia  or"  blood  poison;  and 
he  was  in  a  general  state  of  collapse.  In  appendicitis  there  are  several 
varieties;  there  is  a  variety  which,  when  the  infection  escapes  through 
the  abdominal  cavity  and  is  absorbed,  generally  produces  death;  it  is  a 
term  known  as  streptococous,  and  that  is  what  produced  death  in  this 
case, — the  absorption  of  the  streptococous,  in  my  opinion;  the  patient 
was  suffering  from  shock  at  the  time  of  the  operation,  and  of  course  the 
operation  added  to  the  shock;  with  these  factors,  in  my  opinion,  death 
would  have  occurred  in  a  few  hours  anyhow;  I  do  not  think  the  man 
died  from  the  administration  of  chloroform ;  I  think  the  getting  into  the 
abdominal  cavity  and  the  absorption  of  the  poison  that  had  been  thrown 
off  by  the  appendix  and  the  operation  together  hastened  the  end ;  I  think 
he  would  have  lived  until  midnight  or  possibly  until  the  following  morn- 
ing, but  I  do  not  think  he  would  have  lived  any  longer;  I  do  not  think 
that  chloroform  was  the  sole  and  independent  cause  of  his  death;  it 
might  have  been  a  contributing  cause ;  in  fact,  I  am  of  the  opinion  it  was 
neither  the  sole  nor  the  independent  cause;  the  proximate  cause  of  his 
death  was  the  absorption  of  poisonous  germs  throughout  by  his  rup- 
tured appendix ;  his  system  was  overwhelmed  with  poison ;  his  blood  was 
charged  with  it,  and  the  vital  forces  could  not  stand  the  infection  any 
longer."  , 

A  number  of  other  witnesses  and  experts  testified  in  the  case,  and  the 
only  reasonable  conclusion  that  can  be  reached  from  the  evidence  is  that 
the  death  of  Mr.  Glass  was  caused  from  appendicitis.  In  fact  the  evi- 
dence demonstrates  beyond  the  peradventure  of  a  doubt  that  his  death 
did  not  result  from  chloroform  independently  of  all  other  causes. 

The  court  should  have  instructed  the  jury,  as  requested  by  appellant, 
to  return  a  verdict  for  the  defendant.  Because  it  erred  in  not  so  in- 
structing them,  and  of  there  being  no  evidence  to  support  the  verdict,  the 
judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


W.  Underwood,  v.  C.  L.  Brown. 

Decided  April  16,  1902. 

1.— Trial  of  Right  of  Property— Void  Judgment 

Where  in  a  trial  of  the  right  of  property,  the  issues  tendered  by  plaintiff 
showed  that  the  judgment  under  which  his  execution  was  levied  was  rendered 
by  a  justice  court  for  the  sum  of  $187.09  and  $63.30  interest,  and  $25  attorney 
fees,  it  appeared  that  the  judgment  was  void  because  rendered  upon  a  demand  ex- 
ceeding $200,  and  as  it  would  not  support  a  valid  execution,  the  court  properly 
sustained  exceptions  to  the  issues  and  dismissed  the  case. 

2.— Void  Judgment— Execution—Amendment 

Where,  at  the  time  an  execution  was  issued,  the  judgment  was  void,  a  sub- 
sequent amendment  of  it  could  not  give  validity  to  the  execution. 
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Appeal  from  the  County  Court  of  Fannin.  Tried  below  before  Hon. 
W.  A.  Evans. 

E.  C.  Armstrong  -and  Taylor  &  McOrady,  for  appellant. 

Gross  &  Gross  and  0.  W.  Wells,  for  appellee. 

NEILL,  Associate  Justice. — This  is  a  suit  for  the  trial  of  the  right 
of  property  levied  upon  on  October  22,  1900,  as  the  property  of  G.  B. 
Brown  by  virtue  of  a  purported  execution  issued  out  of  the  justice  court 
on  the  15th  day  of  October,  1900.  The  writ  recites  that  "On  the  21st 
day  of  September,  1895,  W.  Underwood  recovered  a  judgment  in  the 
Justice  Court  of  precinct  No.  5  of  Fannin  County  against  6.  IL  Brown 
for  the  sum  of  $187.09,  and  the  further  sum  of  $63.30,  interest,  and  the 
still  further  sum  of  $25.03  attorney's  fees,  with  interest  thereon  from 
date  of  judgment  at  12  per  cent  per  annum,  and  all  costs  of  suit/*  After 
the  seizure  of  the  property  by  the  constable,  the  appellee  filed  his  claims 
antfs  affidavit  and  bond  for  the  trial  of  the  right  thereto. 

Appellant  in  his  tender  of  issues  sets  out  the  recitals  in  the  writ  as 
above  quoted.  Appellee  excepted  to  appellant's  tender  of  issues  upon  the 
ground  that  it  was  apparent  therefrom  that  the  execution  described 
therein  was  issued  upon  a  void  judgment, — it  being  for  a  debt  exceeding 
the  amount  of  the  jurisdiction  of  the  Justice  Court. 

By  a  supplemental  petition  it  was  alleged  by  appellant  that  he  sued 
G.  It.  Brown  in  the  Justice  Court  to  recover  a  balance  due  on  a  note 
made  by  the  latter  to  him  on  May  8,  1891,  by  which  the  maker  promised 
to  pay  appellant  on  or  before  May  9,  1891,  the  sum  of  $169.05,  with 
interest  from  May  1st  of  that  year,  at  the  rate  of  12  per  cent  per  annum, 
and  10  per  cent  additional  for  attorney's  fees  in  case  the  note  was  placed 
in  the  hands  of  an  attorney,  or  suit  brought  to  enforce  collection.  That 
the  note  when  sued  upon  had  indorsed  thereon  the  following  credits: 
"Nov.  1,  1892,  by  hauling  lumber,  $1.25.  By  hauling  sand,  $7.75  f  that 
citation  issued  May  8,  1895,  and  was  served  on  September  21,  1895,  and 
upon  the  trial  of  the  cause  in  the  justice  court  the  following  verdict 
was  rendered:  "We  the  jury  find  verdict  for  plaintiff ;"  that  the  verdict 
was  accepted  by  the  court,  and  has  never  been  set  aside,  and  on  the  same 
day  the  justice  rendered  judgment  thereon,  but  instead  of  entering  it 
for  the  true  amount,  viz.,  $165.05  principal,  $63.30  interest,  and  $16.90 
attorney's  fees,  by  mistake  or  oversight  in  reducing  the  judgment  to 
writing  on  his  docket  entered  it  for  $187.09  balance  principal,  $63.30 
interest,  and  $25.03  attorney's  fees  and  costs  of  suit.  That  on  Novem- 
ber 27,  1900,  upon  proper  petition  of  plaintiff  (appellant),  with  notice 
of  and  appearance  by  G.  R.  Brown,  said  Justice  Court  at  a  regular  term 
entered  an  order  amending  said  judgment  entry,  making  the  same 
comply  with  the  verdict  and  judgment  actually  rendered  as  above 
stated,  and  adjudged  execution  already  issued  amended  to  comply  there- 
with; and  that  such  order  has  never  been  set  aside  and  appealed  from 
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To  this  supplemental  pleading  a  general  exception  was  interposed  by 
the  appellee.  The  exceptions  to  each  of  appellant's  pleadings  were  sus- 
tained by  the  court,  and  judgment  entered  thereon  dismissing  the  case, 
and  from  such  judgment  this  appeal  is  prosecuted. 

The  assignments  of  error  are  of  course  taken  to  the  action  of  the 
court  in  sustaining  the  exceptions  and  entering  the  judgment  of  dis- 
missal. 

It  is  apparent  from  the  recitals  in  the  execution  set  out  in  appellant's 
tender  of  issues  that  it  was  issued  upon  a  judgment  rendered  upon  a 
demand,  exclusive  of  interest,  exceeding  $200,  and  that  therefore,  the 
Justice  Court  having  no  jurisdiction  of  that  amount,  the  judgment 
recited  was  void,  and  would  not  support  a  valid  execution.  Waters  v. 
Walker,  4  C.  C.  App.,  sec.  269. 

It  is  made  equally  clear  from  the  allegations  in  appellant's  supple- 
mental pleadings  that  the  judgment  recited  in  the  writ  was  not  ren- 
dered in  a  garnishment  proceeding,  and  that  the  principle  announced 
in  Townsend  v.  Fleming,  64  Southwestern  Reporter,  1006,  determining 
jurisdiction  of  courts  in  such  cases,  is  not  applicable.     The  question, 
therefore,  is  as  to  the  effect  of  the  alleged  amendments  of  the  judgment 
and  execution.     It  will  be  noted  that  the  alleged  amendment  of  the 
judgment  was  made  more  than  five  years  after  it  was  rendered,  and  of 
the  execution,  after  the  amendment  of  the  judgment,  as  well  as  subse- 
quent to  the  seizure  of  the  property  and  appellee's  affidavit  and  bond 
for  the  trial  of  the  right  thereto.     It  may  be  questioned  whether  the 
judgment  after  such  great  lapse  of  time  could  be  amended  as  to  a  mat- 
ter of  substance.    Parker  v.  Boyd,  42  S.  W.  Rep.,  1031,  and  authorities 
cited.    But  further  than  the  effect  of  such  amendment  upon  the  validity 
of  the  execution  under  which  the  property  claimed  was  seized,  the  ques- 
tion is  not  involved  in  this  case.     If  the  amendment  were  valid,  it 
would  show  a  different  judgment  from  the  one  upon  which  the  execution 
was  issued,  and  would  furnish  no  foundation  for  the  writ,  and  it  would 
be  absolutely  void.    If  it  were  invalid,  the  judgment  upon  which  the 
execution  was  issued  was  void,  and  consequently  all  proceedings  under 
it  invalid.    So  in  either  event  the  execution  would  be  a  nullity,  and  a 
seizure  of  property  under  it  tortious  and  illegal.    Vitality  can  not  be 
given  an  execution,  void  when  issued  because  there  was  no  judgment  to 
support  it,  by  an  amend  merit  such  as  is  alleged  by  appellant  in  this 
case.     Therefore  as  the  execution,  by  virtue  of  which  the  property  in 
controversy  was  seized,  was  by  appellant's  own  pleadings  shown  to  be 
absolutely  void,  the  court  did  not  err  in  sustaining  appellee's  exceptions 
thereto  and  in  dismissing  the  suit.    Its  judgment  is  therefore  affirmed. 

Affirmed. 
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Joe  Churchwell  and  Wipe  v.  E.  Sweeney  et  al. 

Decided  April  23,  1902. 

1. — Homestead— Unimproved  Lot — Preparation. 

The  mere  depositing  of  dirt  upon  a  lot  to  fill  depressions  is  not  such  an  act 
of  preparation  as  would,  in  connection  with  intention,  give  it  the  homestead 
character. 

2. — Same— Intention. 

In  order  to  impress  an  unimproved  lot  with  the  homestead  character  there 
must,  in  addition  to  the  intention,  be  a  preparation  to  improve  of  such  charac- 
ter and  extent  as  to  manifest  beyond  doubt  the  purpose  to  complete  the  im- 
provements and  reside  upon  the  place  as  a  home. 

Error  from  Johnson.    Tried  below  before  Hon.  William  Poindexter. 

Cleveland  &  Haynes,  for  plaintiffs  in  error. 

Henry,  Brown  &  Patterson,  for  defendants  in  error. 

JAMES,  Chief  Justice. — This  is  a  suit  to  enjoin  an  execution  sale 
of  a  lot  in  Cleburne,  levied  on  to  satisfy  an  execution  against  E. 
Sweeney.  The  lot  was  claimed  as  homestead.  We  copy  the  judge's 
conclusions,  there  being  no  statement  of  facts. 

"I  find  from  the  evidence  that  on  the  3d  day  of  April,  1899,  the 
plaintiffs  purchased  a  lot  in  Allen's  addition,  the  same  being  a  suburb 
of  the  city  of  Cleburne,  Texas ;  that  said  plaintiffs  paid  therefor  the  sum 
of  one  hundred  and  ninety  dollars,  that  the  .purchase  money  so  paid 
was  the  money  procured  as  insurance  upon  the  household  goods  and 
kitchen  furniture  of  plaintiffs,  which  had  been  destroyed  by  fire,  and 
the  money  so  obtained  was  exempt  to  plaintiff  under  the  exemption  la* 
of  the  State  of  Texas. 

"I  further  find  that  the  defendant  E.  Sweeney  had  obtained  a  judg- 
ment against  plaintiff  for  the  sum  of  seventy  dollars,  and  on  the 

day  of  August,  1900,  caused  an  execution  to  be  levied  upon  said  lot  and 
was  seeking  to  subject  the  same  to  forced  sale.  The  writ  of  injunction 
was  sued  out  and  issued  in  favor  of  plaintiff  on  the  4th  day  of  Sep- 
tember, 1900,  seeking  to  restrain  the  defendant  E.  Sweeney  and  the 
sheriff  of  Johnson  County  from  selling  said  property,  the  plaintiff 
claiming  that  same  was  their  homestead.  T  find  from  the  evidence  that 
at  the  time  plaintiffs  purchased  said  lot  they  had  no  other  property  or 
real  estate,  and  were  living  in  a  rented  house.  That  at  the  time  of  the 
purchase  of  said  lot  by  plaintiffs  they  intended  to  make  same  a  home- 
stead ;  that  they  had  the  same  intention  at  the  time  of  the  levy  of  the 
execution  upon  same  and  at  the  time  of  the  trial.  That  about  fifteen 
days  after  the  purchase  of  said  lot  the  plaintiff  Joe  Churchwell  hauled 
about  fifteen  or  twenty  wagon  loads  of  dirt  and  placed  same  upon  said 
lot  for  the  purpose  of  leveling  the  same  for  a  more  suitable  building 
place;  that  thereafter  the  plaintiff  obtained  work  away  from  home  and 
did  nothing  further  toward  improving  said  lot.    That  while  said  plain- 
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tiff  was  away  from  home  at  work,  his  wife  and  children  remained  in 
Cleburne,  Texas,  making  the  same  their  home  for  a  short  while,  until 
the  health  of  the  wife  failing,  plaintiff  Joe  Churchwell  removed  her  to 
Glen  Rose,  a  health  resort.  That  plaintiff  is  there  at  work  at  the  car- 
penter's trade;  that  plaintiff  is  a  poor  man,  having  no  income  except 
from  his  daily  labor  and  has  never  been  able  to  accumulate  anything 
beyond  a  living  for  himself  and  family  and  to  pay  for  the  necessary 
drugs  and  medicine  for  his  wife's  treatment,  and  has  been  unable  to 
pay  any  more  money  or  make  any  further  preparations  for  building 
upon  the  said  lot,  and  that  at  the  time  of  the  placing  of  said  loads  of 
dirt  upon  said  lot,  same  was  done  by  plaintiff  with  a  view  of  building 
thereon  and  making  it  their  home.  I  further  find  that  the  plaintiff's 
wife  is  an  invalid,  and  that  soon  after  plaintiff  purchased  said  lot  their 
oldest  daughter  died,  and  that  they  were  at  considerable  expense  on  that 
account.  I  further  find  that  plaintiff  Joe  Churchwell  has  been  at  work 
at  manual  labor  ever  since  the  purchase  of  sard  lot,  but  has  been  unable 
to  build  a  house  upon  said  lot,  suitable  for  building  purposes. 

"Conclusions  of  Law. — I  find  as  a  matter  of  law  that  plaintiffs  had  not 
made  a  sufficient  preparation  corroborating  their  intention  to  make  the 
property  their  homestead,  and  that  although  their  intentions  were 
honest  in  that  direction,  and  that  they  had  a  sufficient  excuse  for  not 
making  greater  preparation,  still  no  such  excuse  could  avail  them,  as  an 
excuse  however  good  and  created  by  circumstances  over  which  plain- 
tiffs had  no  control  will  not  take  the  place  of  necessary  preparation. 

"I  find  that  the  hauling  of  fifteen  or  twenty  loads  of  dirt  and  filling 
depressions  in  a  lot  with  a  view  of  building  a  house  thereon  was  not 
sufficient  preparation  to  stamp  the  homestead  rights  upon  said  lot 
in  the  absence  of  any  other  addition  to  said  lot  although  plaintiffs  were 
prevented  from  making  said  additions  by  unfortunate  circumstances 
over  which  they  had  no  control.     W.  Poindexter,  Judge/' 

The  question  presented  is  whether  or  not  the  mere  depositing  of  dirt 
upon  a  lot  to  fill  depressions  is  such  an  act  of  preparation  as  would,  in 
connection  with  intention,  give  it  the  homestead  character.  We  are 
of  opinion  that  it  is  not  of  that  pronounced  a  character  as  is  necessary. 
After  thus  filled  it  was  nothing  more  than  a  vacant  unimproved  lot  as 
before.  There  was  nothing  done  upon  it  or  in  connection  with  it  calcu- 
lated to  give  notice  of  an  intent  to  appropriate  it  for  homestead  use. 
And  this  is  the  only  act  relied  on  outside  of  the  formation  of  intent  to 
make  it  a  home.  It  seems  to  us  that  to  declare  it  homestead  would  be 
to  allow  intention  alone  to  give  it  this  character.  In  Franklin  v.  Coffee, 
19  Texas,  it  was  said:  "There  must  be  a  preparation  to  improve,  and 
this  must  be  of  such  a  character  and  to  such  an  extent  as  to  manifest 
beyond  doubt  the  intention  to  complete  the  improvements  and  reside 
upon  the  place  as  a  home."  The  improvement  relied  on  was  not  of  this 
description. 

Affirmed. 

The  judgment  is  affirmed. 
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B.  B.  Stevens  v.  Equitable  Manufacturing  Company. 

Decided  April  9,  1902. 

1.— Evidence— Best  and  Secondary— Predicate. 

A  sufficient  predicate  was  not  laid  for  the  admission  of  testimony  by  de- 
fendant of  the  contents  of  letters  addressed  to  him  where  he  testified  that  lie 
had  made  diligent  search  for  them  and  could  not  find  them,  but  it  was  shown 
that  they  were  probably  in  a  certain  trunk  and  he  seems  to  have  purposely  not 
looked  there. 

8. — Same— Letters— Authentication. 

A  letter  is  not  entitled  to  be  admitted  in  evidence  by  the  mere  fact  that 
it  came  regularly  through  the  mail  apparently  in  answer  to  another  letter;  there 
must  be  some  further  extrinsic  proof  that  it  was  signed  by,  or  acted  on  and 
adopted  by,  the  party  purporting  to  have  signed  it. 

3.— Same— Notice  to  Produce  Letters. 

A  party  is  not  entitled  to  prove  the  contents  of  letters  written  by  him  to 
the  adversary  party  where  proper  notice  to  produce  the  letters  has  not  been 
given. 

4.— Execution  of  Written  Instruments— Denial  Under  Oath. 

The  statutory  rule  requiring  the  defendant  to  deny  under  oath  the  execu- 
tion of  written  instruments  charged  to  have  been  executed  by  him  upon  which 
any  pleading  is  founded,  does  not  relate  to  writings  set  up  in  the  answer  in 
connection  with  purely  defensive  matter,  or  require  plaintiff  to  deny  the  execu- 
tion of  such  writings. 

6.— Trial— Harmless  Error— Jury. 

Where  the  court  properly  instructed  a  verdict  for  plaintiff,  it  was  unim- 
portant who  composed  the  jury. 

Appeal  from  the  County  Court  of  El  Paso.  Tried  below  before  Hon. 
Jas.  B.  Harper. 

Patterson  &  Wallace,  for  appellant. 

Jno.  H.  Harper  and  W.  M.  Peticolas,  for  appellee. 

JAMES,  Chief  Justice. — This  case  was  here  on  a  former  appeal. 
60  S.  W.  Hep.,  350.  The  pleadings  have  been  made  to  conform  to  that 
opinion.  The  court  instructed  a  verdict  for  plaintiff.  The  principal 
questions  relate  to  the  exclusion  of  testimony. 

The  third  assignment  is  that  the  court  refused  to  allow  defendant 
Stevens  to  testify  to  the  contents  of  certain  letters  from  plaintiff,  upon 
proof  of  their  loss.  The  proof  of  their  loss,  as  shown  by  the  bill  of  ex- 
ceptions number  3,  consisted  of  defendant's  statement  that  they  were 
lost;  that  he  had  made  diligent  search  for  them  and  was  unable  to  find 
them.  There  is  in  the  record  another  bill  of  exceptions  in  reference  to 
same  letters  which  shows,  in  regard  to  diligence  in  the  search  for  said 
letters,  that  plaintiff  testified  he  had  looked  for  them  in  every  place 
where  they  might  be  found;  that  he  had  not  looked  in  a  certain  trunk. 
When  the  court  sustained  plaintiff's  objection  that  no  sufficient  proof  of 
loss  had  been  made,  plaintiff  was  withdrawn  as  a  witness  and  left  the 
courthouse,  and  upon  his  return  was  again  placed  on  the  stand  and  asked 
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if  he  had  now  made  diligent  search  for  said  letters,  and  he  answered  that 
he  had.  This  was  no  more  than  he  had  said  before,  and  he  never  did 
state  that  he  had  looked  for  them  in  the  trunk.  His  testimony  indicates 
a  probability  that  they  might  have  been  there.  We  can  not  hold  that 
the  court  erred  in  excluding  the  testimony. 

The  letters  purporting  to  have  been  written  by  plaintiff  to  defendant 
were  offered  in  evidence.    They  appeared  to  be  signed  "Equitable  Mfg. 

Co.,  per ,"  with  a  rubber  stamp,  and  in  the  blank  was  written  the 

word  "Cannon."  No  proof  was  offered  of  the  execution  of  this  signa- 
ture by  plaintiff  or  by  its  authority.  The  proof  offered  consisted  of  testi- 
mony of  defendant  that  these  letters  were  received  by  him  in  due  course 
of  mail  through  the  United  States  postoffice  at  El  Paso ;  that  each  of  the 
envelopes  containing  them  had  the  business  card  in  the  left  hand  corner 
as  follows,  "The  Equitable  Manufacturing  Company,  Iowa  City,  Iowa," 
and  had  the  postmark  of  Iowa  City  on  each  of  them,  and  that  said  let- 
ters were  answers  to  letters  written  by  defendant  to  plaintiff ;  the  witness 
stated  that  he  did  not  know  the  persons  composing  the  Equitable  Manu- 
facturing Company,  a  partnership;  that  he  had  never  seen  either  of 
them  write  and  did  not  know  their  signatures;  that  he  did  not  know 
Cannon ;  had  never  seen  him  write  and  was  not  familiar  with  his  signa- 
ture. The  objections  were  that  no  proof  of  their  execution  was  offered ; 
that  there  was  no  proof  that  Cannon  was  agent  of  plaintiffs,  or  that  he 
or  she  had  authority  to  write  letters  on  behalf  of  plaintiff. 

The  fact  that  their  letters  may  have  been  written  upon  letter  heads 
and  inclosed  in  envelopes,  with  plaintiff's  firm  name  thereon,  and  dated 
and  mailed  at  plaintiff's  place  of  business,  and  appear  to  be  signed  by 
plaintiff  in  some  manner,  and  received  through  the  postoffice  at  El  Paso, 
would  not  be  sufficient  to  admit  them  in  evidence  as  plaintiff's  acts. 
According  to  1  Greenleaf  on  Evidence,  section  577,  and  Underhill  on 
Evidence,  section  139,  there  must  be  some  extrinsic  proof  that  the  letters 
had  been  acted  upon  and  adopted  by  the  supposed  writer.    This  might 
be  done  by  subsequent  letters  if  shown  to  be  his  letters.    In  the  present 
case  there  were  no  letters  offered  which  were  not  in  the  same  condition 
as  the  two  in  question.     No  one  of  the  letters  appeared  to  be  the  act  of 
plaintiff  more  than  another.    As  stated  in  Nunes  v.  Perry,  113  Massa- 
chusetts, 271,  "The  defendant  indeed  relies  upon  the  internal  evidence 
furnished  by  the  contents  of  the  letters  themselves  tending  to  show  that 
all  three  must  have  come  from  the  same  source.     Such  evidence  may 
doubtless  be  availed  of  and  will  often  be  of  much  significance  in  deter- 
mining a  question  of  disputed  authority.    But  it  can  not  dispense  with 
the  necessity  of  first  producing  some  evidence  from  external  facts  to 
show,  prima  facie  at  least,  that  the  writing  relied  on  is  genuine."    See 
also  Putnam  v.  Wadley,  40  111.,  341.    If  acts  or  acknowledgments  show- 
ing the  authenticity  of  the  letters  are  sought  to  be  proved,  this  must  of 
necessity  be  by  evidence  other  than  letters  that  are  themselves  not  shown 
to  be  authentic     We  do  not  believe  a  letter  is  entitled  to  be  admitted  as 
evidence  by  the  mere  fact  that  it  comes  regularly  through  the  mail  ap- 
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parently  in  answer  to  another  letter.  The  court  did  not  err  in  excluding 
the  letters.  Nor  did  it  err  in  refusing  to  allow  defendant  to  withdraw 
the  case  from  the  jury  and  grant  a  continuance  for  surprise  at  this 
ruling.     The  objections  and  the  ruling  should  have  been  anticipated. 

Defendant  further  offered  to  prove  the  contents  of  letters  written  by 
him  to  plaintiff.  In  view  of  the  proper  exclusion  of  the  evidence  offered 
to  prove  any  of  plaintiff's  letters,  it  is  difficult  to  see  how  letters  written 
by  defendant  would  alone  prove  a  waiver  by  plaintiff,  or  how  we  could 
properly  reverse  the  judgment  if  we  thought  such  letters  admissible. 
But  the  evidence  of  these  letters  was  objected  to  upon  the  ground  that 
no  notice  had  been  given  plaintiff  to  produce  the  originals,  and  the  cir- 
cumstances disclosed  in  the  bills  of  exceptions  are  such  as  would  not 
enable  us  to  hold  that  proper  notice  was  given. 

The  statutory  rule  that  a  defendant  must  deny  under  oath  the  execu- 
tion by  himself  or  by  his  authority  of  any  instruments  in  writing 
charged  to  have  been  executed  by  him  upon  which  any  pleading  k 
founded  in  whole  or  in  part,  does  not  relate  to  writings  set  up  in  con- 
nection with  a  purely  defensive  matter  alleged  by  defendant.  The 
statute  requiring  such  denial  under  oath  applies  only  to  answers.  Plain- 
tiff in  this  case  is  not  placed  by  defendant's  pleadings  in  the  attitude  of 
a  defendant. 

The  instruction  to  find  for  plaintiff  not  being  shown  to  have  been 
erroneous,  it  was  unimportant  who  composed  the  jury. 

The  judgment  is  affirmed. 

Affirmed. 


W.  S.  Robinson  et  al.  v.  Edwin  Chamberlain  &  Co. 

Decided  April  10,  1902. 

1.— Appeal— Record— Presumption— Plea  of  Privilege. 

In  the  absence  from  the  record  of  the  evidence  heard  on  a  defendant's  plea 
of  privilege  to  be  sued  in  the  county  of  his  residence,  the  presumption  is  in 
favor  of  the  judgment  thereon  denying  the  plea. 

8. — Same— Ruling  on  General  Demurrer — Fundamental  Error. 

Where  the  record  fails  to  show  that  a  general  demurrer  was  presented  and 
acted  on,  but  does  disclose  that  a  motion  to  have  the  judgment  entry  corrected 
so  as  to  show  such  action  was  overruled,  it  will  be  presumed  that  the  record  is 
correct,  as  against  a  contention  by  appellants  that  their  demurrer  was  sustained: 
but  since  a  petition  not  good  against  a  general  demurrer  would  not  support  ta* 
judgment  of  recovery  thereon,  the  question  raised  by  the  general  demurrer  will 
be  treated  as  one  of  fundamental  error. 

3.— Jurisdiction— Amount— Sureties. 

Where  the  court  has  jurisdiction  of  the  principal  amount  sued  for,  the  faet 
that  the  amount  for  which  each  of  two  different  sets  of  sureties  may  be  held 
liable  in  less  than  the  requisite  statutory  amount  will  not  deprive  the  court  of 
jurisdiction. 

4. — Assignment  of  Error. 

Where  an  assignment  alleging  error  in  the  judgment  is  not  followed  by 
any  proposition,  and  is  too  general  to  be  considered  as  a  proposition  in  itself, 
it  will  not  be  considered. 
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5.— Same— Propositions. 

Where  assignments  to  separate  and  distinct  matters  are  blended  and  but 
one  proposition  presented  under  them,  it  will  not  be  considered. 

6.— Judgment— Principal  and  Sureties. 

Where  in  an  action  against  a  principal  and  sureties,  the  judgment,  rendered 
separately  against  the  principal  and  the  sureties,  fails  to  provide  that  a  satis- 
faction of  the  judgment  against  the  principal  will  be  a  satisfaction  of  that 
against  the  sureties  and  vice  versa,  it  will  be  reformed  on  appeal  so  as  to  have 
that  effect. 

Appeal  from  Bexar.    Tried  below  before  Hon.  J.  L.  Gamp. 

B.  L.  Aycoch  and  B.  W.  Rimes,  for  appellant. 

Jos.  D.  Crenshaw,  for  appellees. 

NEILL,  Associate  Justice. — Appellees,  plaintiffs  below,  sued  W.  E. 
Robinson  for  a  balance  of  $1142.48,  alleged  to  be  due  upon  a  certain  con- 
tract, the  substance  of  which  will  be  stated  in  our  conclusions  of  fact. 
William  Seymour,  Joseph  Funk,  I.  Q.  Yates,  and  H.  C.  Dunn  were  also 
made  parties  defendant  in  the  suit;  it  being  alleged  that  Seymour  and 
Funk  were  liable,  as  the  sureties  of  Robinson,  for  a  breach  of  the  con- 
tract upon  which  said  indebtedness  accrued,  upon  a  certain  tbond, — the 
terms  and  conditions  of  which  will  be  set  out  in  our  conclusions  of  fact, — 
for  $500  of  the  amount  sued  for;  and  that  Yates  and  Dunn  were  alike 
liable  upon  a  separate  bond  for  $500  more  of  the  amount. 

Robinson  answered  by  a  general  demurrer  and  general  denial.  Joseph 
Funk  answered  by  plea  in  abatement,  alleging  that  he  resided  in  Irion 
County,  Texas,  and  in  his  plea  negatived  all  facts  which  would  give  the 
District  Court  of  Bexar  County  jurisdiction  of  his  person,  and  claimed 
the  privilege  of  being  sued  in  the  county  of  his  domicile.  His  answer 
also  contained  a  general  demurrer  and  general  denial.  Seymour  simply 
adopted  the  pleadings  of  Funk. 

H.  C.  Dunn,  though  having  been  duly  cited,  failed  to  answer  or  enter 
an  appearance  in  the  suit.  Yates  was  never  cited  at  all.  Funk's  plea 
of  privilege  was  heard  by  the  court  and  overruled  on  June  6,  1891.  The 
record  does  not  show  that  such  plea  of  Seymour  was  ever  presented. 
On  the  19th  day  of  October,  1901,  the  cause  was  discontinued  as  to 
Yates,  and  then  as  to  the  other  parties  the  case  was  tried  upon  its  merits. 
The  trial  resulted  in  a  judgment  in  favor  of  appellees  against  W.  S. 
Robinson  for  the  sum  of  $1199.30  with  10  per  cent  interest  from  the 
date  thereof  until  paid,  together  with  costs  of  suit;  a  judgment  in  favor 
of  plaintiffs  against  William  Seymour  and  Joseph  Funk  for  the  sum  of 
$500  with  6  per  cent  interest  from  the  8th  day  of  May,  1901,  and  all 
costs  of  suit,  and  it  was  adjudged  that  they  have  execution  against 
Robinson  for  whatever  amount  they  might  pay  on  his  judgment.  Judg- 
ment was  also  rendered  in  favor  of  appellees  against  H.  C.  Dunn  for 
$500,  with  6  per  cent  interest  from  the  8th  day  of  May,  1901,  and  all 


172  29  Texas  Civil  Appeals  Keports.        [4th  District, 

costs  of  suit,  and  it  was  adjudged  that  he  have  execution  against  Robin- 
son for  whatever  amount  he  might  pay  on  this  judgment. 

This  appeal  is  prosecuted  by  Seymour  and  Funk  from  the  judgment 
rendered  against  them. 

Conclusions  of  Fact. — These  conclusions  will  be  confined  to  such  facts 
only  as  affect  the  judgment  appealed  from. 

The  contract,  for  the  breach  of  which  by  Robinson  the  indebtedness 
sued  for  is  alleged  to  have  accrued,  is  shown  by  the  following  instruments 
in  writing: 

"[Terms.] 
"San  Antonio,  Texas,  Jan.  1,  1898. 
"W.  S.  Robinson,  San  Angelo,  Texas: 

"Dear  Sir. — 1.  You  are  hereby  appointed  our  agent  for  the  purpose 
of  procuring  applications  for  insurance  on  the  lives  of  individuals  who 
shall  be  satisfactory  to  the  Mutual  Life  Insurance  Company  of  New 
York,  and  of  performing  such  other  duties  as  may  be  required  of  you 
by  us  in  connection  therewith. 

"(15)  Accounts  will  be  rendered  you  at  the  end  of  every  three 
months, — namely,  April  1st,  July  1st,  October  1st,  and  January  1st,  of 
each  year.  Your  account  must  be  checked  up  and  acknowledged  within 
thirty  days  from  date  of  sending.  If  not  checked  up  and  acknowledged 
by  that  time  the  account  will  be  considered  correct,  and  no  claims  allowed 
on  same  thereafter. 

"(16)  On  your  average  debit  balance,  as  shown  by  accounts,  you 
will  be  charged  interest  at  the  rate  of  10  per  cent  per  annum. 

"(27)  It  is  further  required  that  you  keep  deposited  with  Edwin 
Chamberlain  &  Company  during  the  continuance  of  this  contract  a  sat- 
isfactory bond  for  the  sum  of  $ payable  to  Edwin  Chamberlain  & 

Co*,  in  San  Antonio,  Texas,  guaranteeing  your  faithful  performance  of 
all  the  terms  of  this  agreement. 

"Yours  very  truly, 

"Edwin  Chamberlain  &  Co." 

"[Acceptance.] 
"Dated  at  San  Angelo,  Texas,  Jany.  8,  1898. 
"Messrs.  Edwin  Chamberlain  &  Co.,  San  Antonio,  Texas: 

"Dear  Sirs. — (1)  I  have  carefully  read  and  thoroughly  understand 
every  paragraph  of  the  above  contract,  and  I  hereby  accept  the  same  as 
herein  expressed^  and  agree  to  carefully  perform  the  duties  incident  to 
the  position,  and  faithfully  observe  the  terms  and  conditions  as  therein 
set  forth. 

"(2)  I  further  agree  that  this  contract  may  be  canceled  by  you 
without  notice  and  immediately  effective  for  a  violation  of  any  part  of 
any  of  its  terms  or  conditions  without  any  liability  for  damages  therefor. 

"(3)     I  further  agree  to  abide  by  all  rules  and  regulations  laid  down 
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by  the  company  and  your  general  agency  during  the  period  embraced 
by  this  contract. 

"(4)  I  further  agree  that  all  its  terms  and  conditions  shall  be  con- 
sidered by  me  strictly  confidential,  and  to  divulge  any  of  the  terms  of 
my  contract  will  be  sufficient  cause  for  immediate  cancellation  at  your 
option  and  without  notice. 

"Yours  very  truly, 

(Signed)     "W.  S.  Robinson. 
"Witness:    P.  B.  Huston." 

On  the  2d  day.  of  December,  1898,  W.  S.  Robinson,  as  principal,  and 
William  Seymour  and  Joseph  Punk  as  sureties,  executed  their  bond  to 
Edwin  Chamberlain  &  Co.  in  the  sum  of  $500  on  the  following  condi- 
tions: 

"The  condition  of  the  above  obligation  is  such,  that,  whereas,  the 

above  bounden  has  been  appointed  by  Edwin  Chamberlain  & 

Co.  their  agent  for  the  purpose  of  soliciting  and  procuring  applications 
for  insurance  in  the  Mutual  Life  Insurance  Company  of  New  York, 
and  of  collecting  and  transmitting,  subject  to  the  rules  and  instructions 
of  said  company,  moneys  which  may  become  due  and  payable  on  account 
of  policies  issued  by  said  company  upon  applications  procured  by  said 
agent.  Now  therefore,  if  the  said  agent,  shall  faithfully  dis- 
charge the  duties  of  soliciting  and  collecting  agent,  as  aforesaid,  in 
accordance  with  the  rules  and  regulations  for  the  government  of  agents, 
as  the  same  shall  be,  from  time  to  time,  adopted  by  the  Mutual  Life 
Insurance  Company  of  New  York,  and  shall  pay  over  all  moneys  col- 
lected and  received  by  him  as  such  soliciting  and  collecting  agent, 
whether  the  same  shall  be  or  shall  have  been  received  by  him  personally 
and  solely  or  by,  through,  or  together  with  any  copartner,  coagent,  sub- 
agent,  or  other  person,  including  all  moneys  so  received  prior  to  the 
date  of  this  instrument  (if  any  such  there  be)  as  well  as  that  received 
thereafter;  as  also  all  moneys  which  he  now  owes  or  hereafter  may  owe 
to  said  Edwin  Chamberlain  &  Co.,  either  on  account  of  advances  to  him 
or  otherwise,  and  shall  faithfully  discharge  the  duties  of  such  agent, 
then  this  obligation  shall  be  void,  otherwise  to  remain  in  full  force  and 
effect.  It  being  understood  and  agreed  that  this  obligation  shall  not  be 
annulled  or  revoked  without  the  consent  of  the  said  Edwin  Chamber- 
lain &  Co.,  but  shall  be  and  remain  in  full  force  as  long  as  said 

shall  continue  to  be  the  agent  of  said  Edwin  Chamberlain  &  Co.,  whether 
under  his  existing  appointment  or  any  future  one,  and  whether  such 

present  or  future  agency  be  sole,  or  whether  said be  joined  with 

any  other  person  or  persons;  and  until  all  transactions  under  such 
agency  shall  have  been  finally  adjusted  and  settled  in  accordance  with 
the  terms  of  the  agreement  made  between  the  said  Edwin  Chamberlain 

&  Co.  and  said  —. agent.     It  is  understood  and  agreed  that  this 

obligation  shall  apply  to  any  subsequent  agreement  between  said  par- 
ties, the  terms  of  which  do  not  materially  vary  from  the  present  agree- 
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ment;  and  until  all  liabilities  of  said  agent  to  said  Edwin  Chamberlain 
&  Co.  shall  have  been  fully  settled  and  discharged." 

This  is  the  bond  declared  on,  and  as  its  execution  was  not  denied  nor 
any  objection  made  to  its  introduction  in  evidence,  we  conclude  it  to 
the  intention  of  the  parties  that  the  name  of  W.  S.  Robinson  should  be 
inserted  therein  where  the  blank  spaces  occur. 

Upon  the  faith  and  credit  of  the  bond,  the  contract  heretofore  set  out 
between  plaintiffs  and  Robinson  was  entered  into,  and  the  latter 
appointed  the  former's  soliciting  and  collecting  agent  and  continued  in 
their  employment.  On  May  1,  1901,  Robinson,  as  agent  and  employe 
under  said  contract  of  appellants,  was  indebted  to  them  as  is  shown  by 
an  account  attached  to  and  made  a  part  of  their  petition  in  the  sum  of 
$1142.48,  which  sum  appellants  nor  any  of  them  have  ever  paid;  and 
have  failed,  neglected,  and  refused  to  pay  same  or  any  part  thereof. 

Conclusions  of  Law. — 1.  The  action  of  the  court  in  overruling  Punk's 
plea  of  privilege  to  be  sued  in  the  county  of  his  residence  and  domicile 
is  assigned  as  error.  As  there  is  nothing  in  the  record  showing  what  evi- 
dence was  before  the  court  when  this  plea  was  heard  and  considered,  it 
must  be  presumed  in  favor  of  the  judgment  that  the  action  of  the  court 
was  such  as  the  evidence  introduced  upon  the  issue  warranted.  Cham- 
berlain v.  Carroll,  59  S.  W.  Rep.,  624. 

2.  The  second  assignment  of  error  is :  "The  court  erred  in  not  ren- 
dering judgment  for  defendants  Seymour  and  Punk,  because  no  cause 
of  action  is  stated  in  plaintiffs'  petition."  This  assignment  is  asserted 
as  a  proposition.  From  the  statement  under  it,  it  is  hard  for  us  to 
determine  what  defect,  if  any,  in  the  petition  appellants  rely  upon  to 
sustain  this  assignment.  It  is  asserted  in  the  statement  that  appellants' 
general  demurrer  to  the  petition  was  sustained  by  the  court  on  October 
19,  1901 ;  that  the  minutes  of  the  court  do  not  show  the  entry  of  the 
order  sustaining  the  demurrer ;  that  appellants  made  a  motion  to  correct 
the  judgment  entry  so  as  to  show  that  the  demurrer  was  sustained,  and 
that  the  court  overruled  such  motion.  The  record,  as  shown  by  this 
statement,  must  be  presumed  correct.  In  other  words,  we  must  assume 
from  the  action  of  the  court  in  overruling  the  motion  to  correct  the 
judgment  that  the  demurrer  was  never  presented  nor  acted  upon,  and 
that  the  minutes  of  the  court  tell  the  truth  as  to  the  proceedings.  But, 
whether  the  general  demurrer  was  acted  upon  or  not,  if  the  petition  did 
not  state  a  cause  of  action  as  against  these  appellants,  the  judgment 
against  them  has  no  foundation  to  rest  upon,  and  is  simply  evidence  of 
a  fundamental  error.  We  deem  it  our  duty,  therefore,  to  consider 
whether  such  an  error  exists.  The  petition  alleges  that  Robinson  is  due 
under  his  contract  with  appellees  an  amount  of  money  within  the  juris- 
diction of  the  court — the  principal  sum  sued  for  being  $1142.48.  It 
also  alleges  that  appellants,  under  their  bond,  the  conditions  of  which 
are  set  out  in  our  conclusions  of  fact,  are  liable,  by  reason  of  Robinson's 
breach  of  contract  in  failing  to  pay  said  sum  of  money,  as  sureties  for 
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$50Q  of  said  amount.  The  only  question  as  to  the  sufficiency  of  the  peti- 
tion from  these  allegations,  is  whether  it  shows  the  district  court  had 
jurisdiction  to  render  judgment  against  appellants  as  sureties  for  $500 
of  the  principal  sum.  No  question  is  raised  by  the  pleadings  of  mis- 
joinder either  of  parties  or  actions.  Such  question  is  ordinarily  not 
jurisdictional,  and  unless  raised  by  the  pleadings  is  generally  considered 
waived. 

In  order  for  litigation  to  be  effective,  all  persons  whose  rights  or  inter- 
ests are  either  directly  involved  or  sought  to  be  directly  affected  thereby, 
should,  as  a  general  rule,  be  joined  in  the  suit  either -as  parties  plaintiff 
or  parties  defendant.  The  principal  issue  in  this  case,  as  made  by  plain- 
tiffs' petition,  was  whether  or  not  Robinson  had  been  guilty  of  a  breach 
of  contract  which,  as  sureties,  appellants  by  their  bond  obligated  them- 
selves he  should  perform.  If  he  was  guilty  of  such  breach  as  alleged 
by  appellees,  he  was  indebted  to  them  in  the  amount  sued  for,  and  appel- 
lants were  bound  as  the  sureties  to  pay  $500  of  that  sum;  if  he  was  not 
guilty  of  a  breach  of  his  contract,  they  were  not  liable  to  appellees  in 
any  amount.  Therefore  they  were  directly  interested  in  the  proper  deter- 
mination of  the  principal  issue  in  this  case,  and,  though  the  amount 
for  which  they  were  obligated  as  sureties  to  pay  was  not  in  and  of  itself 
within  the  jurisdiction  of  the  court,  the  amount  sued  for,  alleged  to  be 
due  by  reason  of  the  breach  of  contract,  was.  The  suit  is  for  the  recov- 
ery of  one  debt  only  which  is  within  the  jurisdiction  of  the  district 
court.  For  a  part  of  the  debt  the  appellants  are  liable  as  sureties  upon 
the  contract  of  the  principal  debtor,  upon  which  such  indebtedness 
accrued.  The  district  court  having  jurisdiction  of  the  principal  sum 
sued  for,  in  our  opinion,  as  an  incident  had  jurisdiction  to  determine 
the  rights  and  liabilities  of  all  the  parties  at  interest,  and,  the  liability 
of  appellants  as  sureties  for  $500  of  the  amount  being  colloteral  to 
the  main  contract,  it  had  jurisdiction  to  determine  and  settle  their 
rights  and  liabilities  in  the  suit  against  their  principal.  It  is  the  set- 
tled policy  in  this  State  to  avoid  a  multiplicity  of  suits,  and  determine 
in  one  action  the  rights  and  liabilities  of  all  parties  who  are  directly 
interested  or  who  may  be  affected  by  the  litigation  (Poster  v.  Eailway, 
45  Southwestern  Reporter,  376) ;  and  jurisdiction  as  to  the  subject  mat- 
ter of  the  suit  confers  jurisdiction,  when  properly  brought  before  the 
court,  of  all  persons  directly  interested  in  or  affected  by  its  adjudication. 
We  therefore  conclude  that  the  petition  states  a  cause  of  action  within 
the  jurisdiction  of  the  district  court  against  appellants  as  sureties,  as 
well  as  against  their  principal,  W.  S.  Robinson. 

3.  Appellants'  third  assignment  of  error  is:  "The  court  erred  in 
overruling  defendants  Seymour  and  Funk's  motion  to  reform  the  judg- 
ment by  striking  out  the  part  against  them  for  $500  and  costs  of  suit." 
The  motion  referred  to  in  the  assignment,  if  it  can  be  considered  as 
anything,  must  be  deemed  as  in  the  nature  (1)  of  a  motion  for  a  new 
trial,  and  (2)  if  granted,  as  a  prayer  for  judgment  in  favor  of  appel- 
lants; for  the  court  would  have  to  grant  a  new  trial  before  it  could 
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award  the  relief  prayed  for,  and  such  relief  would  be  tantamount  to  a 
judgment  in  appellants*  favor.  There  is  no  proposition,  as  is  required 
by  the  rules,  under  this  assignment,  and  it  is  too  general  to  be  regarded 
in  and  of  itself  as  one.  Therefore  it  can  not  be  considered.  Scott  v. 
Bank,  66  S.  W.  Rep.,  492,  and  authorities  cited. 

4.  The  fourth  assignment  of  error  complains  of  the  introduction  in 
evidence,  over  appellants*  objection,  of  a  letter  purporting  to  have  been 
written  by  W.  S.  Robinson  on  October  25,  190 — ,  to  appellees,  acknowl- 
edging the  correctness  of  the  statement  of  their  account  with  him,  show- 
ing a  balance  due  of  $1354.56.  The  fifth  assignment  of  error  complains 
of  the  introduction  in  evidence,  over  appellants*  objection,  of  the  account 
attached  to  and  made  a  part  of  plaintiffs*  first  amended  petition.  Only 
one  proposition  is  asserted  under  these  assignments,  which  is:  *The 
proof  should  correspond  with  the  allegations,  and  there  being  no  alle- 
gations in  plaintiffs*  petition  on  which  to  base  the  evidence  admitted 
over  appellants*  objection,  as  set  out  in  bills  of  exceptions  numbers  2 
and  3,  such  action  of  the  court  in  admitting  said  evidence  was  reversi- 
ble error.**  It  is  evident  from  the  assignments  that  each  requires  a  sepa- 
rate and  distinct  proposition,  for  they  are  of  such  a  nature  that  they  can 
not  be  blended  in  one,  and  a  proposition  asserted  applicable  to  both. 
Therefore  we  think  that  neither  is  entitled  to  consideration.  Certainly 
proof  of  the  justness  and  correctness  of  an  account  sued  upon,  attached 
to  and  made  a  part  of  the  petition,  does  not  show  a  variance  from  the 
cause  of  action  alleged.  A  witness  testified  that  on  October  19,  1901, 
W.  S.  Robinson  owed  appellees  $1090.28,  after  all  offsets,  payments,  and 
credits  had  been  allowed.  This  evidence,  admitted  without  objection, 
established  appellees*  cause  of  action,  and  it  is  immaterial  whether  the 
writing  referred  to  in  the  fourth  assignment  of  error  was  properly 
admitted  in  evidence  or  not. 

5.  The  bond  of  appellants  sued  upon  makes  them  liable  for  "all  mon- 
eys which  W.  S.  Robinson  then  owed  or  might  thereafter  owe  to  Edwin 
Chamberlain  &  Co.,  either  on  account  or  advances  to  him  (W.  S.  Rob- 
inson) or  otherwise.**  And  their  liability  under  the  bond  was  made  to 
continue  "until  all  transactions  under  such  agency  shall  have  been  finally 
adjusted  and  settled  in  accordance  with  the  terms  of  the  agreement 
between  the  said  Edwin  Chamberlain  &  Co.  and  the  said  W.  S.  Robin- 
son, agent.**  Therefore,  a  breach  of  Robinson's  contract  and  of  appel- 
lants' bond  having  been  clearly  established  by  the  evidence,  it  can  not 
be  held,  as  is  contended  in  the  sixth,  seventh,  and  eighth  assignments  of 
error,  that  the  judgment  against  them  is  not  supported  by  the  pleadings 
or  proof. 

6.  As  is  seen  from  our  statement  of  the  case,  the  judgment  against 
appellants  appears  to  be  separate  and  distinct  from  that  rendered  against 
Robinson.  This  evidently  was  not  intended  to  be  the  effect  of  the  judg- 
ment by  the  court.  The  judgment  against  appellants  is  in  effect  a  part 
of  that  against  Robinson,  and  the  satisfacion  of  the  principal  judgment 
will  be  a  satisfaction  of  the  one  against  them,  or  the  satisfaction  of  the 
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one  against  them  will  be  a  satisfaction  pro  tanto  of  the  one  against  Rob- 
inson, in  the  event  it  should  not  be  first  discharged.  The  judgment 
will  be  so  modified  as  to  have  the  effect  stated,  and  with  this  modifica- 
tion it  is  affirmed. 


Writ  of  error  refused. 


Affirmed. 


Stephen  Sparks  et  al.  v.  P.  Y.  Hall  et  al. 

Decided  April  2,  1902. 

ir- Appeal— Conclusions  of  Law  Below. 

Where  the  trial  judge's  conclusions  of  law  do  not  show  that  the  judgment 
was  based  upon  any  particular  issue,  it  will  be  affirmed  if  the  facts  sustain  it 
upon  any  issue. 

,  2.— Limitations— Adverse  Possession— Finding. 

Where  the  trial  court  found  that  plaintiff's  possession  of  the  land  was  un- 
der recorded  deeds  and  accompanied  by  assessment  and  payment  of  taxes,  it 
follows  as  a  necessary  inference  that  it  was  adverse  in  character. 

3.— Same— Conflicting  Locations— Quieting  Title. 

Evidence  considered  and  held  to  show  that  plaintiffs,  claiming  under  a  junior 
location  of  a  certificate  made  in  1838,  had  acquired  title  to  the  land  by  limita- 
tions, and  were  entitled  to  a  judgment  quieting  their  title  against  claims  under 
the  adverse  prior  location. 

4. — Same — Survey— Land  Certificate. 

Where  the  survey  under  which  defendants  claimed  required  correction  by 
reason  of  a  part  of  the  certificate  having  subsequently  been  located  elsewhere, 
they  could  not,  by  refraining  for  thirty  years  from  making  the  correction,  hold 
their  claim  to  the  land  in  abeyance  and  thereby  defeat  the  running  of  limita- 
tions against  them. 

5.— Same— Curative  Act  of  1871. 

The  league  and  labor  certificate  under  which  defendants  claim  having  been 
validated  by  the  curative  Act  of  April  25,  1871  (2  Paschal's  Digest  Laws,  article 
7069),  so  that  thereafter  they  could  have  maintained  a  possessory  action  against 
trespassers,  limitations  ran  against  them  from  that  date. 

Appeal  from  Harrison.  Trial  below  before  Hon.  Marvin  Turney, 
Special  Judge. 

S.  A.  Carroll,  for  appellants. 

F.  H.  Prenderga&t,  for  appellee. 

JAMES,  Chief  Justice. — The  suit  was  brought  by  F.  Y.  Hall  and 
about  twenty-six  other  persons  against  appellants  to  quiet  title  to  a 
tract  of  land  of  about  4300  acres.  There  was  an  injunction  asked  to 
restrain  the  county  surveyor  (a  defendant)  from  surveying  the  land,  or 
correcting  a  former  survey  thereof,  but  no  temporary  injunction  was 
issued.  It  was  alleged  that  each  one  of  the  plaintiffs  owned  a  certain 
number  of  acres  in  the  tract  in  severalty,  the  amounts  aggregating  all 
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the  land  in  the  tract.  No  objection  is  made  for  misjoinder  of  parties 
or  actions,  and  this  feature  of  the  case  will  not  be  further  noticed. 

The  petition  alleged  that  plaintiffs  owned  the  land  known  as  the 
Martha  Duncan  league  in  fee  simple;  that  defendants  claim  the  land, 
and  claim  to  be  owners  of  the  Floyd  Jordan  league  and  labor  certificate 
which  was  once  located  in  some  way  on  this  land,  and  have  demanded  of 
the  county  surveyor  that  he  survey  the  land  by  virtue  of  said  Jordan 
certificate,  or  that  he  correct  a  survey  heretofore  made  on  said  land  by 
it;  that  the  land  is  not  subject  to  be  so  surveyed  or  the  former  survey 
corrected,  by  reason  of  the  following  facts:  (1)  That  the  survey  of 
the  land  was  made  by  virtue  thereof  on  March  19,  1838.  (2)  That  a 
survey  of  the  land  was  made  by  virtue  of  the  Martha  Duncan  league 
and  labor  certificate  on  September  21,  1838.  (3)  The  Martha  Dun- 
can survey  corrected  on  August  30,  1851.  (4)  The  Martha  Duncan 
certificate  was  relocated  on  same  land  April  19,  1854.  (5)  The  Floyd 
Jordan  survey  was  corrected  April  17,  1855.  (6)  Plaintiff  and  those 
under  whom  they  claim  have  title  to  the  land  by  the  three  years  statute 
of  limitation.  (7)  Plaintiff  and  those  under  whom  they  claim  have 
title  by  the  five  years  statue.  (8)  Also  under  the  ten  years  statute. 
(9)  Plaintiff  and  those  under  whom  they  hold  have  had  peaceable  pos- 
session of  the  land  for  more  than  fifty  years,  cultivating,  using,  and 
enjoying  the  same,  claiming  to  be  the  owners,  paying  all  taxes  and  exer- 
cising all  acts  of  ownership;  so  long,  in  fact,  that  some  of  the  muniments 
and  evidences  of  title  and  ownership  have  been  lost  or  destroyed,  where- 
fore all  right  and  title  and  interest  in  said  land  and  in  to  so  much  of  the 
Floyd  Jordan  certificate  a?  was  located  on  said  land  is  and  has  become 
vested  in  plaintiffs,  both  by  the  law  of  limitations  and  of  presumptive 
title.  That  the  survey  of  1838  under  the  Jordan  certificate  was  aban- 
doned before  the  attempted  correction  of  the  survey  under  it  in  1855,  etc. 

Defendants  pleaded  that  they  claim  only  a  part  of  the  land  described 
in  the  petition,  describing  such  part  being  14,820,000  square  varas 
according  to  a  corrected  survey  made  July  29,  1901,  by  virtue  of  the 
Jordan  certificate,  and  as  to  such  part  plead  general  denial  and  not 
guilty. 

The  case  was  tried  by  the  court  and  decree  was  for  the  petitioners. 

Inasmuch  as  we  have  concluded  that  petitioner's  title  by  limitation 
is  established,  we  shall  after  stating  the  evidence  confine  our  discussion 
to  that  matter.  The  trial  judge's  conclusions  (there  being  no  statement 
of  facts)  show  substantially  the  following  facts: 

The  survey  for  the  Jordan  certificate  for  a  league  and  labor  was 
made  March  19,  1838,  calling  for  22,572,680  square  varas.  The  field 
notes  were  filed  in  the  General  Land  Office  January  3,  1854.  Corrected 
field  notes  were  made  April  17,  1855,  and  filed  May  10,  1855.  A 
duplicate  certificate  (the  original  being  then  considered  lost)  was  filed 
with  the  surveys  September  14,  1854.  In  1858  some  person  unknown 
made  two  surveys  by  virtue  of  the  original  certificate  in  the  Milam 
district,  and  it  and  the  two  surveys  were  returned  to  the  Land  Office. 
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After  this  it  and  the  two  surveys  were  withdrawn  by  S.  Crosby,  but 
by  what  authority  is  not  shown.  The  field  notes  were  never  returned, 
but  the  original  certificate  in  some  manner  found  its  way  back  into  the 
Land  Office.  There  is  a  survey  for  11,180,000  square  varas  in  Wichita 
County,  made  November  17,  1860,  for  M.  T.  Johnson  (who  he  was  the 
record  does  not  show)  by  virtue  of  the  Jordan  certificate,  and  patented 
August  7,  1869,  to  the  heirs  of  Floyd  Jordan.  This  survey  and  the 
one  described  in  defendants*  answer  made  in  1901,  pending  this  suit, 
would  complete  the  26  labors  and  constitute  all  the  land  now  surveyed  or 
claimed  under  the  Jordan. 

The  survey  for  the  Duncan  certificate  (issued  to  Elisha  Williams, 
assignee)  was  made  embracing  about  two-thirds  of  the  land  included 
in  the  first  Jordan  survey;  on  September  21,  1838,  for  17,902,256 
square  varas.  These  field  notes  were  filed  in  the  Land  Office  January  3, 
1854.  On  November  6,  1851,  the  certificate  was  filed  in  the  Land  Office 
with  a  second  survey  made  August  30,  1851,  calling  for  24,836,880 
square  varas,  embracing  all  the  territory  contained  in  the  first  Jordan 
survey.  A  third  survey  under  the  Duncan  certificate  for  the  balance 
of  1,163,120  square  varas  was  made  in  October,  1851,  field  notes 
filed  in  April,  1853,  and  the  land  patented  in  1876.  This  last  survey  is 
entirely  outside  of  any  of  the  above  surveys,  and  the  two  surveys  con- 
stitute all  the  lands  now  claimed  under  the  Duncan  certificate.  The 
Duncan  certificate  was  by  some  means  unexplained  withdrawn  from 
the  Land  Office  in  1872  for  relocation,  and  a  survey  was  returned  with 
it  for  a  league  and  labor  of  land  in  Taylor  and  Eunnels  counties  in 
1874,  and  said  surveys  and  certificate  are  now  in  the  Land  Office  marked 
"canceled."  This  survey  was.  abandoned  in  August,  1876.  The  original 
certificate  was  marked  "canceled"  because  a  duplicate  had  issued. 

On  July  27,  1847,  Elisha  Williams  sold  the  Martha  certificate  to 
William  Pinckney  Hill. 

W.  P.  Hill  sold  the  land  to  various  parties  as  follows:  To  E.  T. 
Craig,  July  1,  1847,  792y2  acres;  to  N.  V.  Board,  July  1,  1847,  792y2 
acres;  to  McDonald  &  Wilder,  August  9,  1848,  1195  acres;  to  N.  V. 
Board,  August  20,  1848,  160  acres ;  to  W.  T.  Scott,  September  30,  1850, 
1150  acres;  to  N.  V.  Board,  March  15,  1854,  315  acres. 

Each  of  these  deeds  were  placed  on  record  within  a  few  months  from 
the  time  they  were  made.  Craig  went  into  possession  in  1848  and  has 
held  possession  ever  since.  N.  V.  Board  went  into  possession  of  the 
792%  acres  in  1848,  and  he  and  his  vendees  have  held  possession  ever 
since.  McDonald  and  Wilder  went  into  possession  in  1849,  and  they 
and  their  vendees  have  been  in  possession  ever  since.  That  possession 
of  the  .remainder  of  the  land  was  taken  by  the  vendees  of  W.  P.  Hill 
and  W.  T.  Scott  prior  to  1860  and  has  been  held  ever  since.  That 
plaintiffs  and  their  vendors  have  had  their  deeds  on  record  showing 
chain  of  title  from  Elisha  Williams  to  the  party  in  possession  since  1860. 

Plaintiffs  have  paid  all  taxes  assessed  against  said  land,  and  it  has 
been  regularly  assessed  since  1884  as  the  Martha  Duncan  tract.     It  waa 


180  29  Texas  Civil  Appeals  Rbports.        [tfh  District, 

shown  that  Craig  and  Stringer  paid  taxes  on  their  land  from  1855.  Up 
to  the  present  time  it  was  not  shown  whether  the  other  plaintiffs  paid 
taxes  prior  to  1870  or  not,  as  the  tax  rolls  were  burned  in  1899. 

Defendants  have  not  paid  any  taxes  on  the  land  and  it  has  not  been 
assessed  as  the  Floyd  Jordan  land,  but  was  always  assessed  as  the  Martha 
Duncan  land. 

The  Floyd  Jordan  certificate  for  one  league  and  labor  of  land  is  one 
of  those  pronounced  genuine  and  recommended  for  patent  by  the  Com- 
missioners appointed  under  the  act  to  detect  fraudulent  land  certificates 
and  to  provide  for  issuing  patents  to  legal  claimants,  passed  January 
29,  1840. 

Opinion. — The  judge's  conclusions  of  law  leave  it  uncertain  upon  what 
theory  of  fact  he  rendered  judgment  for  plaintiff.  It  was  probably 
either  upon  the  issue  of  limitations,  or  the  issue  of  abandonment  of 
defendant's  claim  prior  to  the  survey  for  the  Duncan  certificate  in  1851. 
The  conclusions  filed  not  showing  that  the  judgment  was  based  upon  any 
particular  issue,  it  must  be  affirmed  if  the  facts  would  sustain  it  upon 
any  issue. 

The  Act  of  April  25,  1871  (2  Paschal's  Digest,  article  7089),  vali- 
dated the  title  under  the  Jordan  certificate,  as  the  court  found.  This 
however  would  not  have  had  the  effect  of  renewing  it,  if  it  had  in  fact 
been  abandoned. 

The  facts  as  found  are  that  plaintiffs  have  been  in  possession  of  the 
land  under  recorded  deeds  to  themselves  and  their  vendors  from  and 
under  the  assignee  of  the  Duncan  certificate  at  least  since  1860.  We 
take  this  as  necessarily  meaning  that  the  possession  has  been  actual, 
and  that  the  deeds  were  duly  recorded.  In  reference  to  taxes  the 
court  made  the  following  finding:  "Plaintiffs  have  paid  all  taxes 
assessed  against  said  land,  and  it  has  been  regularly  assessed  since  1884 
as  the  Martha  Duncan  tract ;  it  was  shown  that  Craig  and  Stringer  paid 
taxes  on  their  land  from  1855  up  to  the  present  time ;  it  was  not  shown 
whether  the  other  plaintiffs  paid  taxes  prior  to  1870  or  not,  as  the 
tax  rolls  were  burned  in  1899 ;  defendants  have  not  paid  any  taxes  on 
the  land,  and  it  has  not  been  assessed  as  the  Floyd  Jordan  land,  but 
was  always  assessed  as  the  Martha  Duncan  land."  As  to  the  character 
of  defendant's  possession,  it  is  insisted  by  appellants  that  the  findings 
fail  to  show  that  it  was  adverse  or  hostile.  We  think  that  such  is  the 
necessary  inference  from  the  findings.  The  court  found  something 
further  than  mere  possession;  it  found  that  plaintiff's  possession  was  in 
connection  with  deeds  on  record  and  accompanied,  at  least  since  1884. 
and  in  great  part  long  prior  thereto,  by  assessment  of  the  land  and 
payment  of  taxes.  This  sufficiently  shows  that  their  possession  was  not 
held  in  subordination  to  the  title  of  others,  and  gives  to  it  an  adverse 
character.  Craig  v.  Cartwright,  G5  Texas,  421.  The  possession  appears 
to  have  been  continuous  and  uninterrupted  by  any  possession  by  defend- 
ants  and  those  under  whom  they   claim.     We   are   of   opinion    also, 
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assuming  of  course  that  defendants'  title  had  not  been  lost  by  abondon- 
ment,  that  defendants,  since  the  curative  act  of  1871,  have  been  in 
position  to  assert  whatever  right  they  had  in  the  land,  having  at  that 
time  and  since  a  valid  subsisting  survey  by  virtue  of  a  valid  certificate 
on  file  in  the  land  office  (Paschal's  Digest,  article  5303),  and  that  article 
5259,  Kevised  Statutes  of  1879,  did  not  affect  such  pre-existing  right. 
There  is  one  fact  which  would  seem  to  militate  against  defendants'  right 
to  sue  after  1871,  viz.,  the  fact  that  in  1860  a  survey  was  made  in 
Wichita  County  ior  11,180,000  square  varas  and  which  was  patented  in 
August,  1869.  Thus  in  1871,  when  the  curative  act  was  passed,  nearly 
half  of  the  Jordan  certificate  had  been  applied  elsewhere,  and  without 
a  correction  of  the  field  notes  reducing  the  quantity  of  the  land  in  ques- 
tion to  the  unused  portion  of  the  certificate,  the  land  subject  to  be 
appropriated  could  not  be  identified,  and  it  might  be  said  that  until 
that  was  done  (and  it  was  not  done  until  1901),  defendants  were  unable 
to  sue  in  trespass  to  try  title.  And  it  is  contended  by  appellants  that 
limitation  has  not  run  against  them  for  a  single  day, — citing  chiefly 
Von  Rosenberg  v.  Cuellar,  80  Texas,  249.  That  case  is  essentially 
different  from  this  one,  and  it  is  our  opinion  that  as  defendants  had 
it  in  their  power  to  obtain  the  correction  at  any  time,  without  waiting 
until  1901,  it  was  practically  in  their  power  to  have  sued  at  any  time 
since  1871  for  so  much  of  the  land  as  they  were  entitled  to  under  the 
certificate,  and  they  could  not  simply  by  refraining  from  making  the 
correction,  hold  their  claim  to  the  land  in  abeyance  and  defeat  the 
running  of  the  statute  upon  that  ground. 

The  facts  are  not  such  as  would  have  conferred  title  by  limitations 
prior  to  1853.  The  only  possession  shown  prior  to  that  time  was  of 
distinct  parts  of  the  land  aggregating  less  that  the  entire  tract,  and  no 
parcel  is  identified,  consequently  there  is  no  basis  for  a  judgment  for 
title  by  limitations  prior  to  that  date.  Nor  could  there  be  any  between 
said  date  and  the  Act  of  1871,  because  no  right  of  action  existed  during 
such  period. 

But  since  1871  we  think  the  statute  has  been  running  in  favor  of 
appellees  against  any  title  the  appellants  had  in  the  land  or  any  part 
thereof.    Therefore  the  judgment  is  affirmed. 

Affirmed. 

ON  MOTION  FOR  REHEARING. 

The  only  testimony  which  would  have  the  tendency  to  affect  the  right 
of  appellants  to  have  maintained  an  action  of  trespass  to  try  title  from 
and  after  the  passage  of  the  curative  act  of  1871,  consists  of  the  fact 
that  prior  to  said  date  a  survey  of  11,180,000  square  varas  had  been 
located  and  patented  in  Wichita  County  by  virtue  of  the  Floyd  Jordan 
certificate.     The  facts  as  to  this  are  stated  in  the  opinion  as  follows : 

"The  survey  for  the  Jordan  certificate  for  a  league  and  labor  was 
made  March  19,  1838,  calling  for  22,572,680  square  varas.    The  field 
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notes  were  filed  in  the  General  Land  Office  January  3,  1854.  Cor- 
rected field  notes  were  made  April  17,  1855,  and  filed  May  10,  1855. 
A  duplicate  certificate  (the  original  being  then  considered  loet)  was 
filed  with  the  surveys  September  14,  1854.  In  1858  some  percon- 
unknown  made  two  surveys  by  virtue  of  the  original  certificate  in  the 
Milam  district,  and  it  and  the  two  surveys  were  returned  to  the  Land 
Office.  After  this  it  and  the  two  surveys  were  withdrawn  by  S.  Crosby, 
but  by  what  authority  is  not  shown.  The  field  notes  were  never  re- 
turned, but  the  original  certificate  in  some  manner  found  its  way  back 
into  the  Land  Office.  There  is  a  survey  for  11,180,000  square  vans  in 
Wichita  County,  made  November  17,  1860,  for  M.  T.  Johnson  (who 
he  was  the  record  does  not  show)  by  virtue  of  the  Jordan  certificate 
and  patented  August  7, 1869,  to  the  heirs  of  Floyd  Jordan.  This  survey 
and  the  one  described  in  defendants'  answer  made  in  1901,  pending  this 
suit,  would  complete  the  26  labors  and  constitute  all  the  land  no? 
surveyed  or  claimed  under  the  Jordan." 

It  therefore  appears  that  a  duplicate  of  the  league  and  labor  certificate 
had  been  obtained  and  was  filed  .with  the  field  notes  for  that  amount 
of  land.  This  was  the  condition  of  that  file  in  1871,  and  is  so  jet 
The  lost  certificate  so  far  as  this  record  goes  to  show  was  used  by  some 
person  in  1858  in  the  Milam  district,  but  the  certificate  and  these 
surveys  were  withdrawn.  In  1860  another  survey  was  made  for  one  M. 
T.  Johnson  (who  was  not  connected  in  any  manner  with  appellants  so 
far  as  appears),  and  being  the  survey  in  Wichita  County,  and  this  was 
patented  by  patent  to  the  heirs  of  Floyd  Jordan  in  1869.  How  far  this 
proceeding  affected  the  right  of  appellants  to  the  league  in  question 
would,  under  the  circumstances,  be  a  question  between  appellants  and 
the  State.  It  appears  that  the  Commissioner  in  1891  required  the 
survey  to  be  corrected  and  cut  own  so  as  to  take  off  the  quantity  of  land 
for  which  patent  had  been  issued,  and  the  appellants  are  now  ready 
to  accede  to  this.  But  it  seems  to  us  that  since  1871  appellants  had  snch 
equitable  or  prima  facie  title  by  virtue  of  the  duplicate  certificate, 
original  location  and  survey,  and  the  curative  act,  as  would  have  entitled 
them  to  maintain  a  possessory  action  against  mere  trespassers. 

The  motion  is  overruled. 

Overruled. 

Writ  of  error  refused. 
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G.  V.  Miller,  Jr.,  v.  Z.  W.  Gray. 

Decided  April  30,  1902. 

1.— Landlord  and  Tenant— Removal  of  House* 

Where  plaintiff  leased  a  portion  of  his  homestead  to  W.  in  consideration 
that  W.  would  erect  a  storehouse  thereon  which  was  to  belong  to  plaintiff  at 
the  end  of  the  lease,  and  W.  erected  the  house  and  sold  his  lease  to  defendant 
with  plaintiff's  consent,  defendant  was  not  entitled,  on  quitting  the  property 
before  the  end  of  the  lease,  to  remove  the  storehouse,  and  an  injunction  to  pre- 
vent him  from  so  doing  was  properly  granted. 

JL— Homestead— Lease— Joinder  of  Wife. 

A  written  option  for  a  lease  of  four  years  on  land  that  is  part  of  a  home- 
stead, given  by  the  husband  but  not  signed  by  the  wife,  can  not  be  enforced. 

Appeal  from  Dallas.    Tried  below  before  Hon.  T.  R  Nash. 
0.  N.  Brown,  for  appellant 
Parks  &  Crawford,  for  appellee. 

PLY,  Associate  Justice. — Appellee  sued  to  restrain  appellant  from 
moving  a  certain  storehouse  off  the  land  of  appellees.  Appellant  alleged 
that  he  had  bought  the  land  from  D.  T.  Whatley.  The  cause  was  tried 
by  jury,  and  upon  their  verdict  the  injunction  was  made  perpetual 
restraining  appellant  from  removing  the  house  from  the  land. 

It  appears  from  the  statement  of  facts  that  appellee  leased  a  small 
portion  of  his  rural  homestead  to  D.  T.  Whatley  for  a  period  of  five  years 
in  consideration  that  he  would  erect  thereon  a  storehouse,  which  at  the 
end  of  the  lease  was  to  become  the  property  of  appellee.  Whatley  built 
the  house,  and  after  occupying  it  for  nearly  a  year  sold  his  lease,  with 
the  consent  of  appellee,  to  appellant.  About  the  same  time  appellant 
leased  two  acres  of  land  from  appellee  including  that  on  which  the 
storehouse  stood  for  the  remaining  four  years  of  Whatley's  lease.  Appel- 
lant by  the  written  contract  got  an  option  on  the  land  for  the  four 
years  at  $40  an  acre  from  appellee,  which  was  not  signed  by  the  wife. 
The  land,  as  above  stated,  was  a  part  of  the  homestead  of  appellee  and 
his  wife.  When  appellant  offered  to  purchase  at  the  price  named  she 
refused  to  sign  a  deed  to  the  land,  and  appellant  moved  the  improvements 
he  made  off  the  land,  and  was  about  to  move  the  storehouse  erected  by 
Whatley,  when  the  injunction  was  served  on  him. 

It  becomes  unnecessary  to  examine  and  discuss  the  numerous  errors 
assigned,  for  the  reason  that  the  uncontroverted  proof  shows  that  the 
storehouse  was  attached  to  real  estate  belonging  to  appellee,  and  appel- 
lant had  no  right  or  authority  to  remove  the  house  from  the  land  as 
long  as  it  belonged  to  appellee.  It  is  admitted  that  the  house  was 
attached  to  the  homestead;  that  Whatley  had  built  it  with  the  distinct 
understanding  that  it  should  become  the  property  of  appellee  at  the  end 
of  the  lease,  and  appellant  could  not  move  it  off  without  the  consent 
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of  the  owner  of  the  land.  He  had  no  greater  right  in  the  house  than 
had  his  vendor,  Whatley.  The  option,  if  any,  was  not  enforcible  against 
the  homestead  right,  and  he  obtained  nothing  by  the  contract  except 
the  lease  held  by  Whatley.  He  had  not  paid  that  price,  but  because  a 
deed  was  not  given  him,  as  he  desired,  he  abandoned  the  lease  and  was 
attempting  to  remove  the  house  from  the  land.  He  was  properly 
restrained  from  so  doing. 

The  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


St.  Louis  Southwestern  Railway  Company  v.  J.  L.  Johnson. 

Decided  April  ft,  1902. 

1.— Railway  Company— Assault  on  Passenger— Liability. 

A  common  carrier  undertakes  absolutely  to  protect  passengers  against  the 
misconduct  of  its  own  servants,  and  hence  is  liable  for  an  assault  wrongfully 
committed  by  one  of  them  on  a  passenger. 

2.— Same— Assault  Not  Justified. 

The  fact  that  a  passenger  had  been  drinking  and  was  noisy,  while  it  might 
have  warranted  his  expulsion  from  the  train,  afforded  no  justification  for  an 
assault  on  him  by  the  conductor. 

8.— Same— Negligence — Charge. 

Since  an  unwarranted  assault  by  the  train  conductor  upon  a  passenger  was 
negligence  per  se,  the  submission  of  the  question  as  to  whether  it  constituted 
negligence  was  an  error  in  the  carrier's  favor  of  which  it  can  not  complain. 

4.— Same — Charge — Harmless  Error. 

An  erroneous  charge  that  if  the  conductor  tried  to  get  plaintiff  to  keep 
quiet,  and  plaintiff,  by  any  wrongful  conduct  on  his  part,  brought  on  the  fight 
between  himself  and  the  conductor,  he  could  not  recover,  was  not  one  of  which 
the  defendant  carrier  could  complain. 

Appeal  from  Upsher.     Trial  below  before  Hon.  J.  G.  BusselL 

E.  B.  Perkins  and  Marsh,  Mcllwaine  &  Fitzgerald,  for  appellant. 

Briggs  &  Briggs  and  A.  S.  Johnson,  for  appellee. 

NEILL,  Associate  Justice. — This  suit  was  brought  by  appellee 
against  appellant  to  recover  damages  occasioned  by  an  assault  and 
battery,  accompanied  by  profane  and  abusive  language,  committed  by  the 
conductor  of  one  of  appellant's  trains  upon  him  while  he  was  a  passenger 
thereon.  The  appellee  recovered  a  judgment  for  $2800,  from  which  the 
railway  company  has  appealed. 

It  is  uncontroverted  that  the  appellee,  while  a  passenger  upon  one  of 
appellant's  trains  standing  on  the  platform  of  a  car,  was  set  upon  by 
the  conductor  in  charge,  beaten  over  the  no6e  and  face  with  his  ticket 
punch,  and  then  over  the  head  with  a  six  shooter, — the  conductor  using 
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profane  and  abusive  language  towards  him  in  the  presence  of  passengers 
during  the  assault.  The  only  question  is  whether  or  not  the  assault 
and  battery  was  justifiable.  Appellant  attempted  to  justify  it  upon  the 
ground  that  it  was  done  in  self-defense,  and  upon  the  further  ground  that 
appellee,  while  standing  on  the  platform,  was  hallooing  in  such  a  manner 
as  to  disturb  the  passengers  in  the  car,  and  upon  being  admonished  by  the 
conductor  to  keep  quiet,  continued  the  noise,  and  that  the  assault  was 
committed  in  an  effort  to  quiet  him  and  get  him  into  the  smoking  car. 
We  have  carefully  examined  the  statement  of  facts,  and  find  no  evidence 
that  tends  to  justify  the  conductor  in  making  the  assault  and  battery. 
The  appellee  may  have  been  drinking  and  a  little  boisterous,  but  such 
conduct,  which,  if  it  was  reasonably  calculated  to  disturb  other  passengers 
would  have  justified  the  conductor  in  expelling  him  from  the  train, 
furnishes  no  justification  whatever  for  the  assault. 

It  is  the  duty  of  a  common  carrier  to  safely  and  securely  carry  per- 
sons who  bear  to  it  the  relation  of  passengers,  and  to  use  the  utmost 
care  and  diligence  to  safely  carry  the  passenger  to  the  end  of  his  route 
and  protect  him  against  assault  and  other  ill  treatment  by  those  em- 
ployed by  it  and  under  its  control,  and  to  exercise  the  utmost  vigilance 
and  care  in  guarding  the  passenger  against  violence  from  whatever 
source  arising,  which  might  reasonably  be  anticipated  or  naturally  ex- 
pected to  occur.  Dillingham  v.  Russell,  73  Texas,  47,  11  S.  W.  Rep., 
149,  15  Am.  St.  Rep.,  753 ;  Railway  v.  La  Prelle,  27  Texas  Civ.  App., 
496 ;  Cooley  on  Torts,  664. 

A  common  carrier  undertakes  absolutely  to  protect  its  passengers 
against  the  misconduct  or  negligence  of  its  own  servants  employed  in 
executing  the  contract  of  transportation.  Its  liability  rests  upon  the 
principle  that  it  had  engaged  the  performance  of  certain  duties,  and  has 
selected  its  own  servants  for  the  performance  of  those  duties,  and  hence 
an  assault  by  an  employe  is  a  breach  of  the  duty  of  the  carrier  to  its 
passenger.  Either  the  company  or  the  passengers  must  take  the  risk 
of  infirmity  of  temper,  maliciousness,  or  misconduct  of  the  employe 
whom  the  company  has  placed  upon  the  train,  and  to  whom  it  has  com- 
mitted the  power  to  discharge  its  duties,  and  to  look  after  the  safety  of 
its  passengers.  A  passenger  has  no  control  over  them,  and  the  company 
alone  has  the  power  to  select  and  remove  them.  It  is  therefore  but  just 
to  make  the  company  rather  than  the  passengers  take  the  risk  and  to 
hold  it  responsible.  4  Elliott  on  Railroads,  sec.  1638;  Haver  v.  Railway, 
43  Law  Rep.  Ann.,  84.  When  a  prima  facie  case  of  assault  and  battery 
is  sought  to  be  justified,  it  is  incumbent  upon  one  who  justified  it  to 
show  that  no  more  force  was  used  than  the  exigencies  of  the  case  called 
for.  The  force  used  must  be  suitable  in  kind  and  degree  to  the  exigen- 
cies of  the  occasion,  otherwise  the  justification  fails.  Dillingham  v. 
Russell,  supra;  Railway  v.  Jones,  39  Law.  Rep.,  Ann.,  786;  Railway  v.  La 
Prelle,  supra;  Hanson  v.  Railway,  62  Md.,  84;  16  Am.  Rep.,  404. 

All  the  elements  of  an  assault  and  battery  were  submitted  to  the 
jury  by  the  court  in  its  charge,  and  the  jury  were  in  substance  instructed 
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if  they  found  such  facts  as  would  constitute  an  assault  and  battery,  and 
that  they  constituted  negligence,  to  find  for  plaintiff,  if  they  did  not 
find  for  defendant  on  the  defensive  matters  submitted.  This  part  of 
the  charge  is  complained  of  upon  the  ground  that  it  submits  an  isue 
not  made  by  the  evidence, — that  the  question  was  one  of  an  assault  and 
not  of  negligence,  and  the  charge  should  have  confined  the  jury  to  the 
question  of  assault,  and  as  to  whether  it  was  justifiable.  If  an  unjusti- 
fiable assault  and  battery  was  made  by  the  conductor  upon  the  appellee, 
the  liability  of  appellant  for  his  injuries  in  consequence  of  it  attached; 
for,  if  negligence,  it  was  negligence  per  se,  and  established  by  the  facts 
constituting  the  assault  and  battery,  and  the  submission  of  the  question 
as  to  whether  the  facts  constituted  negligence  was  an  error  in  appel- 
lant's favor,  of  which  it  is  in  no  attitude  to  complain.  Had  the  verdict 
been  against  the  appellee,  the  error  would  have  been  one  that  he  might 
well  complain  of,  for  the  charge  would  have  authorized  the  jury  to 
have  passed  upon  the  question  of  negligence  arising  from  facts  which  in 
and  of  themselves  constitute  liability  as  a  matter  of  law. 

It  may  be  doubted  whether  the  evidence  in  this  case  was  sufficient  to 
authorize  the  court  in  submitting  the  issue  as  to  whether  the  battery  ins 
committed  by  the  conductor  in  self-defense.  But  however  this  may 
be,  the  question  of  self-defense  was  fully  and  fairly  submitted  to  the 
jury  by  the  court  in  its  charge  and  in  special  charges  given  at  appellant's 
request.  When  we  say  "fairly,"  we  mean  so  far  as  the  appellant  is 
concerned,  for  we  can  not  subscribe  to  the  doctrine  announced  in  one  of 
the  special  charges  that  if  "the  conductor  tried  to  get  plaintiff  to  keep 
quiet,  and  if  you  further  believe  that  plaintiff  by  any  wrongful  conduct 
on  his  part  brought  on  a  fight  or  difficulty  between  himself  and  the  con- 
ductor, then  it  will  be  your  duty  to  find  for  def endant."  This  is  diamet- 
rically opposed  to  the  holding  of  the  Supreme  Court  in  Dillingham  t. 
Russell  and  of  the  Court  of  Appeals  of  the  Third  District  in  Railway  ▼. 
Le  Prelle,  above  cited.  The  error,  however,  was  one  decidedly  in  appel- 
lant's favor,  and  put  the  appellee  at  a  disadvantage  before  the  jury. 

The  charge  on  the  measure  of  damages  is  not  obnoxious  to  the  objec- 
tions urged  to  it  by  appellant,  nor  is  the  verdict,  when  the  nature  and 
extent  of  the  injury  and  the  facts  and  circumstances  attending  it  are 
considered,  excessive.  A  brutal  and  atrocious  assault,  without  anything 
to  justify  or  palliate  it,  was  committed  by  appellant's  servant  upon  one 
of  its  passengers  to  whom  it  owed  the  duty  of  exercising  the  highest 
degree  of  care  and  protection,  and  it  is  meet  that  it  should  be  held 
responsible  in  damages  for  it. 

We  have  considered  fully  and  carefully  all  of  the  questions  presented 
by  the  numerous  assignments  in  this  case,  and  find  no  error  which  in 
our  opinion  would  justify  us  in  reversing  the  judgment  in  this  case. 
It  is  therefore  affirmed. 

Affirmed. 

Writ  of  error  refused. 
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S.  F.  Liner  bt  al.  v.  J.  B.  Watkins  Land  Mortgage  Company. 

Decided  April  30,  1902. 

1.— Pledge  of  Notes— Action  by  Pledgor. 

Where  commercial  paper  is  pledged  under  an  agreement  thai  all  actions  on 
past  due  notes  shall  be  brought  and  prosecuted  by  the  pledgor,  the  defendant 
in  such  an  action  can  not  complain  that  it  is  so  brought,  since  the  judgment 
will  fully  protect  him,  especially  where  the  pledgee  becomes  a  party  to  the  suit 
by  intervention. 

2.— Same— Possession  and  Title. 

Since  the  beneficial  interest  in  the  note  was  in  the  pledgor,  the  defendant 
in  such  action  was  not  entitled  to  have  the  court  instruct  a  verdict  in  her  favor 
because  the  legal  title  of  the  note  was  in  the  pledgee,  and  it  also  had  possesrion 
of  the  note  at  the  time  the  suit  was  brought. 

8. — Same— Parol  Evidence— Written  Contract. 

Defendant  being  a  stranger  to  the  written  contract  of  pledge,  Was  not  en- 
titled to  urge  that  a  modification  thereof  which  the  parties  had  made  could  not 
be  shown  by  parol  evidence. 

4. — Assignment  of  Error. 

An  assignment  that  the  court  erred  in  instructing  a  verdict  for  plaintiff 
"because  the  evidence  supports  the  several  defenses  plead  by  defendant,6  is  too 
general. 

5. — Limitations— Note — Absence  from  State. 

Where  a  note  fell  due  February  1,  1891,  and  the  maker  was  then  temporarily 
absent  from  the  State,  remaining  away  until  the  fall  of  1803,  a  suit  brought  on 
the  note  January  27,  1806,  was  not  barred  by  the  four  years  statute  of  limita- 
tions, since  the  time  he  was  so  absent  is  excluded. 

6.— Vendor's  Lien— Judgment— Alternative  Relief. 

Where  plaintiff  prayed  for  foreclosure  of  a  vendor's  lien  and  in  the  alterna- 
tive to  recover  the  land  itself,  and  the  undisputed  evidence  showed  that  he  was 
entitled  to  such  a  recovery,  defendant  could  not  complain  of  a  judgment  fore- 
closing the  lien,  no  personal  judgment  except  for  costs  being  rendered  against 
defendant. 

Appeal  from  Ellis.    Tried  below  before  Hon.  J.  E.  Dillard. 

Lancaster  &  Beall  and  T.  B.  Williams,  for  appellants. 

Templeton  &  Harding,  Jack  &  Jack,  8.  P.  Skinner,  and  0.  C.  Oroce, 
for  appellee. 

NEILL,  Associate  Justice. — This  is  an  appeal  by  Cordelia  Parrish, 
the  surviving  wife  of  Robert  Parrish,  deceased,  from  a  decree  erftablish- 
ing  a  debt  of  $5324  as  a  vendor's  lien  as  against  her  and  the  minor 
children  of  her  deceased  husband  upon  a  certain  tract  of  200  acres  of 
land,  and  foreclosing  such  lien;  no  personal  judgment,  other  than  for 
the  costs  incurred  by  her  and  the  minors  in  defending  the  suit,  was  taken 
against  her  or  the  minors.  The  decree  as  to  her  and  the  minors  simply 
establishes  and  forecloses  the  lien  upon  the  land,  and  orders  it  to  be  sold 
in  satisfaction  of  the  debt  adjudged  against  S.  P.  Liner  as  the  maker 
and  J.  M.  Smith  as  the  indorser  of  four  certain  promissory  notes  given 
as  part  of  the  purchase  money. 
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The  decree  appealed  from  was  entered  in  a  suit  brought  by  the  J.  B. 
Watkins  Land  Mortgage  Company  on  January  27,-  1896,  against  S.  F. 
Liner  as  the  maker  of  the  notes,  and  J.  M.  Smith  as  the  indorser  of  them, 
and  against  Robert  Parrish,  who  was  alleged  in  the  original  petition  to 
have  assumed  the  payment  of  them. 

Robert  Parrish  having  died,  appellee,  his  widow  and  his  minor  children, 
were  made  parties  defendant,  and  a  foreclosure  of  the  vendors  lien  only 
was  asked  for  as  against  them. 

On  June  3,  1901,  the  J.  B.  Watkins  Land  Mortgage  Company  filed  ite 
fourth  amended  original  petition,  in  which,  after  alleging  that  it  was  the 
legal  holder  of  the  notes  sued  on,  it  averred  that  it  also  held  the  legal 
title  to  the  land  for  which  they  were  given,  and  prayed  for  judgment  on 
the  notes  with  foreclosure  of  the  vendor's  lien,  and  in  the  alternative  for 
title  to  the  land  if  for  any  reason  the  court  should  decide  it  was  not 
entitled  to  judgment  on  the  notes. 

On  May  20,  1901,  the  Farmers  Loan  and  Trust  Company  filed  its 
original  bill  of  interpleader,  submitting  itself  to  the  jurisdiction  of  the 
court,  and  offering  to  be  bound  by  any  judgment  that  might  be  rendered 
in  the  case,  and  disclaimed  any  interest  in  the  notes  sued  on  so  far  as 
defendants  were  concerned. 

On  June  14,  1901,  appellant  and  the  children  of  Robert  Parrish 
filed  their  second  original  answer  in  which  they  plead,  first,  that  appellee 
was  not  the  legal  owner  and  holder  of  the  notes  sued  on  at  the  institu- 
tion of  the  suit,  and  was  not,  when  the  answer  was  filed,  the  owner  of 
them;  and  second,  the  plea  of  limitation  as  to  both  appellant  and  the 
Farmers  Loan  and  Trust  Company. 

Conclusions  of  Fact. — On  December  18,  1888,  J.  M.  Smith  and  wife 
conveyed  S.  F.  Liner  200  acres  of  land  of  W.  G.  Bell  survey  situated  in 
Ellis  County,  Texas.  The  deed  recites  as  the  consideration  four  promis- 
sory notes  and  that  they  reserve  a  vendor's  lien  to  secure  payment.  The 
notes  were  for  $500  each,  were  executed  on  the  same  day  the  deed  was, 
by  Liner,  payable  to  J.  M.  Smith  or  order  respectively  on  the  1st  day  of 
February,  1891,  1892,  1893,  and  1894,  with  interest  at  the  rate  of  10 
per  cent  per  annum  from  the  1st  day  of  February,  1889,  to  maturity, 
and  at  the  rate  of  12  per  cent  per  nnum  from  maturity  until  paid.  The 
notes  provided  for  the  payment  of  interest  annually  and  for  10  per  cent 
additional  on  principal  and  interest  in  case  of  legal  proceedings  as 
attorney's  fees.  Each  note  expressly  reserves  a  vendor's  lien  on  the 
land  to  secure  its  payment. 

On  January  15,  1889,  S.  F.  Liner  by  his  deed  of  that  date,  reciting 
a  consideration  of  $5000,  reconveyed  the  land  to  J.  M.  Smith. 

On  November  8,  1893,  J.  M.  Smith,  by  deed  of  that  date,  expressing 
a  consideration,  of  $500,  and  the  further  consideration  of  "Parrish 
assuming  and  agreeing  to  pay  off  and  discharge  four  certain  promissory 
notes  of  $500  each,  executed  by  S.  F.  Liner  and  payable  to  J.  M.  Smith 
or  order  (the  notes  sued  on),  which  notes  are  now  held  by  the  J.  B. 
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WatkiiiB  Land  Mortgage  Co.,  and  hold  a  vendor's  lien  on  the  land," 
conveyed  the  200  acres  to  Robert  Parrish. 

The  four  notes  sued  on  were  indorsed  in  blank  by  J.  M.  Smith,  and 
sold  and  delivered  by  him,  before  maturity,  for  value,  to  appellee.  The 
money  received  by  Smith  was  used  by  him  in  paying  off  a  mortgage  then 
existing  against  the  land  sold  by  him  to  Liner  as  well  as  against  the 
remaining  portion  of  the  tract  (120  acres)  then  owned  and  retained 
by  him,  which  mortgage  was  executed  and  in  existence  before  the  death 
of  Smith's  wife,  which  occurred  prior  to  his  conveyance  to  Parrish. 
Parrish  took  possession  of  the  land  under  the  deed. 

Robert  Parrish  died  in  1897,  subsequent  to  the  institution  of  this  suit 
against  him,  leaving  his  wife,  Cordelia,  and  minor  children,  Ed,  Bunyan, 
Jeff,  and  Ruel,  as  his  heirs  in  possession  of  the  land  as  their  homestead. 

S.  P.  Liner  moved  from  Tennessee  to  Texas  in  1887;  left  Texas  in 
1889  and  returned  in  1893;  and  in  December,  1894,  abandoned  Texas 
and  has  ever  since  resided  in  the  State  of  Tennessee. 

Though  the  deed  before  referred  to  from  Liner  to  Smith  expresses 
a  consideration  of  $5000,  nothing  in  fact  was  ever  paid,  nor  did  Parrish 
pay  anything  on  his  purchase. 

By  an  amended  original  petition,  filed  May  3,  1897,  T.  W.  Ford,  by 
leave  of  the  court,  came  into  the  case  and  prosecuted  it  as  receiver  of 
the  J.  B.  Watkins  Land  Mortgage  Company,  under  appointment  of  the 
United  States  Court  of  the  Eastern  District  of  Texas,  made  on  Septem- 
ber 8,  1896.  The  order  appoints  him  receiver  of  the  assets  of  the  J.  B. 
Watkins  Land  Mortgage  Company  in  Texas,  and  requires  him  to  act  in 
conjunction  with  the  main  receiver  appointed  in  Kansas ;  the  receivership 
in  Texas  being  ancillary  to  the  one  in  the  other  State.  The  order  con- 
tains the  following  provisions :  "The  receiver  is  directed  not  to  disturb 
or  in  any  way  interfere  with  the  possession  of  the  Farmers  Loan  and 
Trust  Company  of  the  property  held  by  it  as  trustee  for  the  payment  of 
debentures  issued  by  said  land  mortgage  company  and  secured  without 
the  further  order  of  this  court." 

And  further :  "All  persons  and  corporations,  other  than  the  Farmers 
Loan  and  Trust  Company,  including  the  officers,  agents,  and  employes 
of  the  land  mortgage  company,  are  hereby  commanded  and  enjoined  to 
surrender  and  deliver  to  said  receiver  upon  his  request  and  demand  all 
property  of  every  kind  or  description  whereof  he  is  hereby  and  herein 
appointed  receiver." 

On  the  11th  day  of  April,  1900,  T.  W.  Ford  was  discharged  from  the 
receivership  by  an  order  of  the  court  which  appointed  him,  and  he  was 
directed  by  said  court  to  turn  over  and  deliver  to  the  land  mortgage  com- 
pany all  the  property  and  effects  of  the  company  of  every  kind  and  char- 
acter. Whereupon  the  land  mortgage  company,  by  leave  of  the  court, 
again  appeared  as  plaintiff  and  prosecuted  the  suit  to  final  judgment. 

On  the  22d  day  of  December,  1898,  J.  M.  Smith,  by  his  deed  of  that 
date,  in  consideration  of  his  indorsing  the  Liner  notes  to  the  Watkins 
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Land  Mortgage  Company,  conveyed  to  appellee  the  land  for  which  the 
notes  were  given.  The  deed  recites  that  the  grantor  is  the  owner  of  the 
superior  title  to  the  land  and  that  he  conveys  all  his  interest  therein  to 
the  appellee. 

In  January,  1889,  the  Farmers  Loan  and  Trust  Company  received  the 
Liner  notes  from  the  J.  B.  Watkins  Land  Mortgage  Company  to  be 
held  as  security  for  the  payment  of  certain  debenture  bonds  issued  by 
the  land  mortgage  company.  There  was  a  written  contract  between  the 
two  companies,  which  among  other  things,  provided  that  the  latter 
might  from  time  to  time  withdraw  any  of  the  securities  by  replacing 
others;  and  that  the  loan  and  Trust  company  was  to  act  as  depository 
for  the  securities  placed  in  its  hands.  In  the  course  of  dealing  between 
the  companies  it  was  agreed  and  understood  that  the  land  mortgage  com- 
pany should  protect  all  notes  and  securities  by  commencing  suit  before 
the  notes  should  become  barred  by  the  statute ;  that  it  was  the  duty  of 
that  company  to  commence  all  actions  on  past  due  paper,  and  that  the 
trust  company  was  under  no  obligation  to  bring  such  suits,  but  that  such 
duty  and  obligation  rested  alone  upon  the  land  mortgage  company. 
Under  the  course  of  dealing  between  the  companies,  and  in  accordance 
with  the  agreement  between  them,  the  land  mortgage  company  had  the 
right  and  it  was  its  duty  to  bring  actions  in  its  own  name  on  its  papa 
deposited  with  the  trust  company  to  collect  thereon  and  foreclose  liens 
given  thereby  when  due;  and  that  the  land  mortgage  company  might 
successfully  prosecute  such  suits  in  its  own  name,  the  trust  company 
would  forward  the  evidence  of  indebtedness  to  any  bank  in  Texas  or  to 
the  clerk  of  the  district  court  of  the  county  when  the  suit  was  brought 
to  be  used  upon  the  trial  of  the  cause.  It  was  in  pursuance  of  the 
arrangement,  agreement,  and  understanding  between  the  parties  that 
this  suit  was  originally  instituted  by  the  appellee. 

And  in  October,  1896,  the  trust  company  sent  the  notes  to  the  Citi- 
zens National  Bank  of  Waxahachie,  Texas,  accompanied  by  a  letter  to 
the  bank  explaining  how  the  Farmers  Loan  and  Trust  Company  held  the 
notes,  and  asking  the  bank  to  do  what  was  needful  in  the  way  of  pre- 
senting them  to  the  clerk  of  the  district  court  of  Ellis  County  to  secure 
the  lien.  In  a  P.  S.  to  the  letter  the  bank  was  told  that  the  Farmers 
Loan  and  Trust  Company  was  entitled  either  to  the  papers  or  their 
proceeds.  The  notes  were  forwarded  to  the  bank  at  the  request  of 
appellee.  By  letter  of  May  21,  1898,  the  Farmers  Loan  and  Trust 
Company  was  advised  that  said  bank  had  declined  to  deliver  the  notes 
to  the  attorneys  of  the  land  mortgage  company,  and  on  May  26,  1898, 
the  bank  was  wired  to  so  deliver  said  notes. 

The  testimony  shows  that  under  the  contract  between  the  companies 
of  June  29,  1897,  the  proceeds  of  the  notes  less  the  costs  of  collection  are 
to  be  returned  to  the  Farmers  Loan  and  Trust  Company. 

Nothing  has  ever  been  paid  on  the  notes  either  to  the  trust  company 
or  appellee. 
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Conclusions  of  Law. — 1.  It  is  urged  by  appellant  that  the  trial  court 
erred  in  refusing  to  give  certain  special  charges  asked  by  her,  the  purport 
of  which  was  to  instruct  the  jury  that  if  at  the  time  of  the  institution 
of  this  suit  the  appellee  was  hot  the  legal  owner  and  holder  of  the  notes 
sued  on,  but  that  they  were  at  the  same  time  in  the  possession  of  the 
Farmers  Loan  and  Trust  Company  for  the  purpose  of  securing  the 
holders  of  certain  debenture  bonds  issued  by  the  land  mortgage  company, 
then  it  had  no  right  to  institute  this  suit,  and  in  such  event  to  find  for 
appellant. 

As  a  general  rule  the  pledgee  of  commercial  paper,  as  was  the  Farmers 
Loan  and  Trust  Company  in  this  instance,  takes  it  as  a  trustee  for  the 
holder  and  pledgor;  and  as  such  it  is  the  pledgee's  duty  to  hold  the 
collatteral  and  collect  it  at  its  maturity,  and  may  proceed  to  collect  it 
by  suit;  and  in  such  suit  it  is  not  necessary  to  join  the  pledgor  as  a 
party,  or  set  out  the  plaintiff's  interest  as  that  of  a  pledgee.  Rand,  on 
Com.  Paper,  sees.  795,  796.  But  it  does  not  follow  from  these  general 
principles  that  the  pledgee  tad  pledgor  may  not,  at  the  time  the  paper 
is  pledged  or  at  any  time  while  in  the  hands  of  the  pledgee,  by  an  agree- 
ment and  understanding  between  themselves,  provide  and  arrange  that 
suit  may  be  brought  and  prosecuted  by  and  in  the  name  of  the  pledgor 
against  those  in  any  way  liable  or  adversely  affected  by  the  paper  pledged. 
A  suit  by  the  pledgor  under  such  an  agreement,  when  prosecuted  to  judg- 
ment, would  relieve  the  defendants  of  any  further  liability  on  the  paper, 
and  bar  any  action  thereon  against  them  by  the  pledgee.  It  is  imma- 
terial to  the  maker,  indorsee,  or  anyone  else  obligated  or  affected  by  the 
paper,  whether  the  suit  is  brought  and  prosecuted  to  judgment  by  the 
pledgee  or  pledgor,  as  long  as  such  suit  and  the  judgment  rendered  in  it 
fully  protects  them  from  any  further  liability  on  the  paper  to  the  one  or 
the  other.  As  is  seen  by  our  conclusions  of  fact,  the  evidence  establishes 
an  agreement  between  the  appellee  and  the  Farmers  Loan  and  Trust 
Company  that  when  it  became  necessary  to  collect  paper  deposited  by  the 
former  as  security  for  its  debentures  with  the  latter,  the  former  should 
institute  and  prosecute  such  suit  in  its  own  name,  and  that  the  evidence 
of  indebtedness  would  be  forwarded  by  the  trust  company  to  be  used 
in  support  of  the  action  by  the  land  mortgage  company  upon  the  trial 
of  the  cause.  The  special  charges  requested  by  appellant  ignored  such 
agreement  between  the  two  companies,  and  would  have  required  the  jury 
under  the  other  facts,  which  were  undisputed,  to  return  a  verdict  in 
favor  of  appellant.  To  our  minds  it  is  clear  that  this  would  have  been 
error,  for  it  would  have  deprived  both  appellee  and  the  trust  company 
of  the  benefit  of  an  agreement  that  they  had  as  between  themselves  the 
right  to  make,  and  in  which  appellant  had  no  further  interest  than  is 
above  stated.  Under  such  agreement  it  was  not  the  duty  of  the  trust 
company  nor  was  tt  under  any  obligation  to  incur  the  expense  of  institut- 
ing and  prosecuting  a  suit  upon  the  notes  in  its  own  name.  The  duty 
perforce  of  the  agreement  devolved  upon  the  appellee  to  institute  and 
prosecute  the  suits  on  the  paper  at  its  own  expense  and  in  its  own  name. 
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This  the  appellee  undertook  to  and  did  do,  and  the  trust  company  having 
made  itself  party  to  the  action,  appellant  was  not  injured  and  has  do 
right  to  complain. 

2.  It  is  urged  in  the  second  assignment  of  error  that  the  court  erred 
in  refusing  to  charge  the  jury  peremptorily  to  find  for  defendants,  for 
the  reason  the  uncontroverted  evidence  shows  that  the  notes  sued  on 
were  not  in  possession  of  plaintiffs  at  the  institution  of  the  suit,  nor 
had  been  for  several  years  prior  thereto  and  did  not  come  into  its  pos- 
session for  more  than  two  years  after  the  institution  of  the  suit,  and 
that  the  legal  title  to  the  notes  was  at  all  times  in  the  Farmers  Loan  and 
Trust  Company. 

What  we  have  said  in  relation  to  the  preceding  assignment  of  error 
we  think  effectually  disposes  of  this  one  adversely  to  appellant.  We  can 
not  bring  ourselves  to  believe  that  the  undisputed  facts  in  this  case 
would  furnish  any  warrant  for  a  peremptory  instruction  in  favor  of  the 
defendants.  On  the  contrary,  we  believe  they  clearly  and  conclusively 
establish  the  right  of  the  appellee  as  against  appellant  to  a  foreclosure 
of  the  vendor's  lien  upon  the  land  in  controversy.  So  clearly  is  this  right 
established  by  the  uncontroverted  testimony,  that  we  believe  equity  and 
justice  require  a  peremptory  instruction  in  favor  of  the  appellee.  While 
strictly  speaking  the  trust  company  had  the  legal  title  to  the  notes,  the 
evidence  shows  that  it  held  them  as  trustees,  and  that  appellee  had  a  bene- 
ficial interest  in  them,  or  was,  in  fact,  the  real  owner  of  them.  It  had  the 
right  under  its  agreement  to  demand  and  obtain  possession  of  the  notes 
to  be  used  as  evidence  whenever  suit  was  brought  on  it  to  protect  its,  as 
well  as  the  pledgee's,  interest.  Where  the  owner  and  holder  of  a  note 
places  it  in  the  hands  of  a  third  party  as  collateral  seourity,  he  is  still  the 
real  owner,  and  has  the  right  to  bring  suit  thereon  against  the  maker, 
but  should  make  the  pledgee  a  party,  or  the  pledgee  should  make  itself 
a  party  to  the  suit.  The  failure  to  make  the  pledgee  a  party  at  the  time 
the  suit  was  instituted  was  simply  a  nonjoinder  of  a  proper  party,  which 
to  be  available  should  have  been  plead  in  abatement  and  presented  within 
the  time  prescribed  by  statute  for  such  pleas.  No  such  plea  was  inter- 
posed by  appellant,  and  the  trust  company  having  voluntarily  made  itself 
a  party,  and  asked  to  be  bound  by  such  judgment  as  might  be  rendered  in 
the  suit,  appellant  is  in  no  attitude  to  complain  of  the  proceedings. 

3.  The  construction  and  interpretation  of  the  contract  between  the 
trust  company  and  appellee  were  matters  entirely  between  the  contracting 
parties.  It  could  by  their  mutual  consent  be  abrogated,  modified,  con- 
strued, or  changed  in  any  way  they  saw  proper,  and  a  stranger  to  the 
contract  is  in  no  attitude  to  complain.  Even  as  between  parties  to  & 
written  contract,  parol  testimony  is  admissible  to  show  that  after  its 
execution  other  agreements  were  made  by  which  the  contract  or  a  portion 
of  it  was  altered,  changed,  or  modified.  If  such  evidence  is  admissible 
as  between  the  parties,  it  certainly  should  be  admitted  against  a  third 
party  when  he  attempts  to  show  that  under  the  written  contract  an  action 
on  paper  held  under  it  brought  by  one  of  the  parties  would  be  barred  by 
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the  statute  of  limitation.  To  hold  otherwise  would  place  him  in  a 
better  attitude,  by  reason  of  a  contract  that  he  is  not  a  party  to  and  in 
which  he  has  no  interest,  than  a  party  to  the  original  agreement;  and 
enable  him  to  use  the  contract  as  a  weapon  against  the  parties  which 
neither  of  them  could  do  as  between  themselves.  We  think,  therefore, 
that  the  court  did  not  err  in  admitting  the  testimony  of  Edwin  Moraton 
complained  of  by  appellant  in  her  third  assignment. 

4.  The  fourth  assignment  of  error  is :  "The  court  erred  in  directing 
the  jury  peremptorily  to  find  for  plaintiff,  because  the  evidence  supports 
the  several  defenses  plead  by  defendant."  We  think  this  assignment  is 
too  general  to  require  our  consideration.  We  can  not  from  it  determine 
whether  the  proposition  submitted  thereunder  is  applicable  or  not. 
But  as  we  have  anticipated  this  assignment  by  holding  that  the  undis- 
puted testimony  was  such  as  to  require  a  peremptory  instruction  for  the 
appellee,  further  consideration  of  it  will  be  unnecessary,  even  though  it 
were  not  objectionable  in  form. 

5.  The  first  note  fell  due  on  February  1,  1891.  At  that  time  Liner, 
the  maker,  was  temporarily  absent  from  the  State,  and  his  absence  con- 
tinued until  the  fall  of  1893.  He  and  Smith  both  testified  to  his 
absence,  and  there  is  no  evidence  to  the  contrary.  As  is  seen  from  our 
statement  of  the  case,  the  suit  was  brought  on  January  27, 1896.  There- 
fore, excluding  the  time  Liner  was  temporarily  absent  from  the  State 
after  maturity  of  the  notes,  the  suit  was  not  barred  by  the  four  years 
statute  when  instituted. 

6.  The  judgment  against  Mrs.  Parrish  simply  foreclosed  the  lien 
upon  the  land,  for  a  debt  which  her  husband  agreed  personally  to  pay. 
Under  appellee's  pleadings  and  the  undisputed  evidence,  it  was  entitled 
to  recover  under  its  prayer  for  alternative  relief  the  land  itself,  for  the 
undisputed  evidence  shows  that  it  had  the  superior  title.  Appellee  not 
having  recovered  the  land,  appellant  can  not  be  heard  to  complain  that 
a  lien  upon  it  for  a  debt  for  which  her  husband  was  liable  was  only  fore- 
closed. 

We  can  not  perceive  upon  what  principle  of  justice  or  reason  appellant 
can  hope  to  keep  the  land  as  her  own  without  paying  for  it.  To  use  the 
language  of  another  member  of  this  court,  "when  one  undertakes  to  pay 
a  debt  only  with  law,  he  should  tender  a  genuine  article."  We  do  not 
think  that  the  tender  of  law  made  by  appellant  to  appellee  in  this  case  is 
such  a  genuine  article  as  would  authorize  this  court  to  require  the  latter 
to  receive  it  in  discharge  of  its  debt  and  lien. 

The  judgment  of  the  District  Court  is  affirmed. 

Affirmed. 
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Missouri,  Kansas  &  Texas  Railway  Company  of  Texas  v. 
Polk  Scarborough. 

Decided  April  10,  1902. 

1.— Limitations— Minor— Personal  Actions— Statute  Construed. 

The  Act  of  March  4,  1897,  providing  that  actions  for  personal  injuries  shall 
be  brought  within  two  years,  although  it  contains  no  exception  in  favor  of 
minors  and  does  not  purport  to  be  an  amendment  of  the  Revised  Statutes,  does 
not  have  the  effect  of  repealing  that  provision  of  the  statutes  of  limitatioof 
(Revised  Statutes,  article  3373)  which  allows  to  minors  the  statutory  period 
after  attaining  majority  for  bringing  an  action. 

2. — Contributory  Negligence— Railway  Company— Burden  of  Proof. 

Where  plaintiff,  a  boy  of  11  years,  while  standing  on  a  skidway  near  de- 
fendant's railway  track,  was  struck  by  a  timber  projecting  from  a  p«n"»"g  car, 
the  burden  of  proving  contributory  negligence  was  on  the  defendant,  since  do 

E resumption  of  negligence  arises  from  plaintiff's  standing  on  the  skidway,  which 
elonged  to  a  third  person,  at  a  point  where  he  was  free  from  danger, 'had  the 
car  been  properly  loaded  and  operated,  even  though  he  were  a  trespasser  oa 
the  premises  of  such  third  person,  which  was  not  shown. 

3.— Charge  of  Court — Abstraction — Harmless  Error. 

Erroneously  charging  a  principle  of  law  abstractly  correct  but  not  appli- 
cable to  the  pleadings  and  facts  of  the  case  is  harmless  error  where  the  abstrac- 
tion is  not  earned  into  the  paragraph  which  submits  the  questions  of  fact  sad 
announces  the  principles  of  law* to  be  applied  by  the  jury  to  the  facts,  if  proven. 

4.— Proximate  Cause— Railway  Company. 

Where  defendant  was  negligent  in  propelling  its  car  over  a  track  adjacent 
to  a  skidway  where  it  knew  people  were  accustomed  to  resort,  with  a  timber 
projecting  in  such  manner  as  to  strike  and  injure  one  there  and  such  injury 
was  done,  it  was  immaterial  that  the  evidence  failed  to  show  that  defendant  did 
not  use  due  care  in  loading  the  car. 

5.— Railway  Company— Negligence— Projections  from  Cars, 

A  railway  company  is  responsible  for  injury  done  to  persons  who  are  where 
they  have  a  right  to  be  and  where  the  company  might  reasonably  have  expected 
them  to  be,  caused  by  the  projection  of  anything  from  a  car  over  where  titer 
are  standing. 
6. — Personal  Injury— Contributory  Negligence— Minor. 

Where  plaintiff,  when  injured,  was  a  boy  about  11  years  old,  the  court  prop- 
erly instructed  the  jury  to  consider  his  age  and  intelligence  in  determining  the 
issue  of  contributory  negligence. 

7.— Same— Evidence— Mortality  Tables. 

Where  plaintiff's  earning  capacity  was  in  part  permanently  impaired  by  the 
injury,  mortality  tables  were  admissible  in  evidence  for  the  purpose  of  deter- 
mining the  amount  of  damage  sustained. 

Appeal  from  Trinity.     Tried  below  before  Hon.  J.  M.  Smither. 

Bean  &  Nelms,  T.  8.  Miller,  and  Marshall  Thomas,  for  appellant. 

H.  S.  Robb  and  Ball,  Dean  &  Humphreys,  for  appellee. 

ON  MOTION  FOR  REHEARING. 

N*EILL,  Associate  Justice. — We  have  concluded  to  grant  this 
motion,  and  as  the  question  of  limitations  alone  was  considered  in  ovi 
former  opinion,  and  as  it  will  now  be  necessary  to  consider  and  determine 
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all  other  questions  raised  by  the  assignments,  our  prior  opinion  will  be 
withdrawn. 

This  suit  was  brought  by  Polk  Scarborough,  a  minor,  by  his  next 
friend,  against  appellant  to  recover  $20,000  damages  for  personal  injuries 
alleged  to  have  been  inflicted  upon  him  by  the  negligence  of  the  company. 
The  defendant  answered  by  general  and  special  exceptions,  a  general 
denial,  and  a  plea  of  two  years  statute  of  limitations,  and  of  contributory 
negligence.  The  trial  resulted  in  a  verdict  and  judgment  in  favor  of 
plaintiff  for  $10,000. 

Conclusions  of  Fact. — On  the  night  of  the  15th  of  September,  1898, 
just  after  dark,  the  appellee,  Polk  Scarborough,  then  a  minor  between 
10  and  11  years  of  age,  on  his  way  home  from  Saron  went  upon  and 
stopped  on  a  skidway  adjacent  to  a  side  track  of  appellant's  railway,  and 
while  standing  there,  a  sufficient  distance  from  the  track  to  allow  cars 
properly  equipped  and  loaded  to  pass  without  coming  in  contact  with 
and  injuring  him,  intently  watching  an  engine  switching  cars,  with  his 
face  turned  in  the  direction  the  engine  was  going,  he  was  struck  in  the 
back  by  a  piece  of  timber  or  some  other  object  projecting  from  the  side 
of  a  car  attached  to  the  engine  in  such  a  way  as  to  sweep  the  skidway, 
and  knocked  from  where  he  was  standing  to  the  ground,  and  his  left  arm 
run  over  and  cut  off  above  the  elbow  by  the  wheels  of  the  car;  and  he 
incurred  other  physical  injuries  from  the  blow  inflicted  by  the  pro- 
jection and  fall  from  the  skidway. 

The  skidway  was  the  property  of  William  Cameron  &  Co.,  who  main- 
tained and  operated  a  saw  mill  at  Saron.  It  was  not  constructed  upon 
appellant's  right  of  way,  nor  did  appellant  have  any  control  over  it  or 
right  to  prohibit  or  restrict  the  public  or  any  individual  from  or  in  its 
use.  It  was  constructed  and  used  by  the  owners  of  the  sawmill  for  the 
purpose  of  loading  timbers  on  cars  standing  on  the  side  track.  It  was 
in  the  nature  of  a  platform,  gradually  sloping  towards  the  railway 
track  upon  which  skids  were  placed  several  feet  apart  for  heavy  timbers 
to  be  placed  upon  and  slid  down  and  upon  the  cars  in  loading.  Its 
lower  edge  extended  several  car  lengths  along  and  parallel  to  the 
side  track,  and  there  was  a  space  from  six  inches  to  two  feet  from  the 
side  of  a  car  standing  upon  or  passing  along  the  track  to  the  lower 
edge  of  the  skidway,  which  is  several  feet  above  the  floor  of  a  flat  or  box 
car  when  upon  the  side  track.  When  struck  by  the  projection,  the 
appellee  was  standing  back  about  four  feet  from  the  edge.  All  persons 
were  at  liberty  to  go  upon  this  skidway  whenever  they  desired  to  do  so, 
and  there  were  no  restrictions  by  the  owners  upon  people  in  its  use. 
It  was  used  to  work  on,  to  stand  on,  and  to  walk  on,  by  people  frequently, 
and  appellant  and  its  servants  operating  and  switching  its  trains  and  cars 
knew  or  by  the  exercise  of  ordinary  care  could  have  known  that  persons 
were  frequently  walking  or  standing  upon  it. 

The  car  from  which  the  timber  or  object  projected  was  a  stock  car, 
constructed    with    lateral    openings    through    which    timber    or    other 
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material,  if  not  properly  loaded,  could  project.  While  the  evidence  is 
circumstantial,  it  is  reasonably  sufficient  to  show  that  the  car  was  so 
loaded  as  to  permit  a  piece  of  lumber  to  project  through  an  opening  on 
the  side  of  the  car  and  extend  therefrom  in  such  a  way  and  a  sufficient 
distance  as  to  sweep  the  skidway  as  far  as  where  appellee  was  standing. 
It  was  negligence  in  appellant  to  run  a  car  thus  loaded  in  such  proximity 
to  the  skidway  as  to  strike  and  knock  therefrom  a  person  thereon  with  the 
timber  or  any  other  object  projecting  in  such  a  manner  from  the  car. 
This  negligence  of  appellant  was  the  proximate  cause  of  appellee's  injury, 
and  he  was  guilty  of  no  negligence  proximately  contributing  thereto. 
The  appellant  might  reasonably  have  anticipated  that  some  one  might 
be  on  this  skidway  and  injured  by  its  negligence  in  the  way  appellee 
was  on  this  occasion.  In  view  of  the  fact  that  appellee  was  a  mere  child 
when  injured,  and  will  have  to  go  through  life,  bearing  its  duties  and 
burdens,  with  only  one  arm,  we  are  not  prepared  to  say  that  a  judgment 
of  $10,000  is  more  than  will  compensate  him  for  the  injury  he  has  sus- 
tained by  reason  of  appellant's  negligence. 

Conclusions  of  Law. — 1.  Appellee's  petition  alleges  and  the  evidence 
shows  that  the  injury  for  which  the  suit  was  brought  was  inflicted  on  the 
15th  day  of  September,  1898.  His  original  petition  was  fled  on  the 
18th  day  of  February,  1901.  The  appellant  specially  excepted  to  it  upon 
the  ground  that  it  appeared  from  its  face  it  was  barred  by  the  statute  of 
limitation.  The  exception  was  overruled,  and  upon  the  trial  the  jury 
were  instructed  to  find  against  appellants  on  this  plea  upon  the  ground 
that  plaintiff  was  a  minor.  The  action  of  the  court  in  refusing  to  sus- 
tain the  exception  and  in  charging  the  jury  to  find  against  the  plea  is 
assigned  as  error. 

In  our  first  opinion  in  this  case,  in  our  desire  and  effort  to  follow  the 
decision  of  the  Supreme  Court  in  Voight  v.  Railway,  60  Southwestern 
Reporter,  658,  in  construing  the  Act  of  March  4,  1897,  to  prescribe  the 
time  when  suits  for  personal  injuries  and  for  other  injuries  resulting 
in  death  shall  be  instituted,  we  reluctantly  held  that  this  assignment  was 
well  taken,  and  reversed  the  judgment  of  the  District  Court,  and,  upon 
the  hypothesis  that  appellee's,  action  was  barred  when  instituted,  rend- 
,  ered  judgment  in  favor  of  appellant.  We  were  not  without  grave  doubts 
as  to  the  correctness  of  our  opinion  at  the  time,  but  it  seemed  to  us  then 
to  be  a  logical  deduction  from  that  of  the  Supreme  Court  in  the  case 
referred  to.  Since  reading  appellee's  motion  for  rehearing,  and  con- 
sidering it  in  the  light  of  the  able  argument  of  his  counsel  supporting  it, 
we  have  become  satisfied  that  we  were  in  error. 

In  the  Voight  case  the  question  was  whether  an  action  brought  on 
the  27th  day  of  June,  1899,  for  a  personal  injury  inflicted  on  the  19th 
day  of  August,  1897,  was  barred  by  the  statute  of  limitation.  When 
the  injury  occurred  article  3353  of  the  Revised  Statutes  of  1895,  which 
applied  to  actions  of  this  character,  was  in  force.  On  the  4th  day  of 
March,  1897,  an  act  was  passed  by  the  Legislature  and  approved  by  the 
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Governor  which  fixed  two  years  as  the  period  of  limitations  in  such 
actions.  This  act  became  a  law  on  the  20th  day  of  August  of  the  same 
year.  It  was  conceded  by  the  Supreme  Court  for  the  purpose  of  its 
opinion  that  the  cause  of  action  accrued  before  the  Act  of  March  4, 
1897,  took  effect.  But  it  was  held  that  the  act  applied  to  existing  as 
well  as  future  causes  of  action/  and  that  it  could  not  be  construed  in 
connection  with  article  3377,  Revised  Statutes,  and  make  article  3353 
applicable  to  the  time  within  which  the  action  should  have  been  brought, 
for  the  reason  that  the  Act  of  1897  was  not  passed  as  an  amendment  of 
that  article.  This  is  all  that  was  decided  in  that  case,  and  we  do  not 
and  never  have  questioned  the  correctness  of  the  opinion. 

The  question  before  us  in  this  case  is  a  different  one  entirely.  It  is : 
"Is  an  action  for  a  personal  injury  inflicted  upon  a  minor  barred  in  two 
years  by  the  Act  of  1897,  notwithstanding  the  minority  of  the  injured 
party?  Except  in  certain  class  of  actions,  to  which  this  does  not  belong, 
it  is  provided  by  article  3373,  Bevised  Statutes,  that  if  one  entitled  to 
bring  an  action  be,  at  the  time  his  cause  of  action  accrues,  under  the 
age  of  21  years,  such  disability  shall  not  be  deemed  a  portion  of  the 
time  limited  for  the  commencement  of  the  action,  and  that  such  persons 
shall  have  the  same  time  after  the  removal  of  the  disability  as  is  allowed 
to  others.  This  has  been  the  law  in  Texas  since  March  17,  1841,  when 
the  Act  of  February  5th  of  that  year  took  effect  (Hartley's  Digest,  article 
2390) ;  and  is  the  law  now  governing  this  case,  unless  the  Act  of  March 
4,  1897,  in  effect  repealed  it  as  to  actions  for  injuries  done  to  the  person 
of  minor. 

The  legislative  intent,  if  it  can  be  discerned,  should  be  given  a  statute 
in  its  construction  by  the  courts,  and  if  the  intention  of  the  legislature 
is  doubtful,  such  construction  should  be  adopted  as  is  most  conformable 
to  reason  and  justice.  23  Am.  and  Eng.  Enc.  of  Law,  1  ed.,  p.  358.  In 
conformity  with  these  principles,  whenever  a  statute  is  capable  of  two 
constructions,  one  which  would  work  manifest  injustice,  and  the  other 
work  no  injustice,  it  is  the  duty  to  adopt  the  latter,  as  it  will  not  be  pre- 
sumed that  an  injustice  was  within  the  legislative  intention.  Id.,  361. 
Statutes  not  inconsistent  with  each  other,  which  relate  to  the  same  sub- 
ject matter,  should  be  construed  together,  and  effect  given  both,  although 
they  contain  no  reference  to  each  other,  and  were  passed  at  different 
times.  As  is  said  by  the  Supreme  Court  of  Arkansas  in  McFarlane  v. 
Bank,  4  Arkansas,  410,  "It  is  the  universal  rule  in  the  construction  of 
statutes,  and  a  settled  maxim  of  the  common  law,  that  all  acts  passed 
on  the  same  subject  in  pari  materia  must  be  construed  together  and  made 
to  stand,  if  capable  of  being  reconciled.  There  is  no  exception  to  the 
universality  of  this  rule."  It  is  likewise  said  by  the  Supreme  Court  of 
this  State  that  statutes  in  pari  materia  are  to  be  taken  and  construed 
together,  because  it  is  to  be  inferred  that  they  had  one  object  in  view, 
and  are  intended  to  be  considered  as  constituting  one  entire  and  har- 
monious system.     Sellman  v.  Wolfe,  27  Texas,  72. 

In  view  of  these  well  established  principles,  it  would  seem  that  the 
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only  legislative  intent  discoverable  from  the  Act  of  1897  was  to  extend 
the  period  of  limitation  in  actions  of  this  character  from  one  to  two 
years.  And  though  the  act  makes  no  reference  to  the  Revised  Statutes, 
we  can  not  believe  that  it  was  intended  that  a  person  having  a  cause  of 
action,  laboring  under  the  disability  of  minority,  should  be  barred  of 
his  right  of  action,  if  not  brought  within  two  years  after  it  accrued.  But 
we  believe  that  the  Legislature  had  in  mind  the  legislative  enactment  of 
1841,  carried  into  the  Revised  Statutes  as  article  3373,  which  gives 
minors  the  right  to  bring  actions  of  this  character  within  two  years  after 
the  removal  of  their  disabilities,  and  that  such  act  should  be  construed 
in  connection  with  the  provisions  of  the  article  referred  to.  We  there- 
fore hold  that  the  court  did  not  err  in  overruling  appellant's  exceptions 
to  plaintiff  8  petition,  nor  in  instructing  the  jury  to  find  against  the  de- 
fendant on  its  plea  of  limitations. 

2.  To  the  general  rule  imposing  upon  the  defendant  the  burden  of 
proving  contributory  negligence  there  seems  to  be  two  exceptions:  (1) 
Where  the  legal  effect  of  plaintiff's  allegations  prima  facie  establishes 
negligence  on  hij  part;  and  (2)  where  the  undisputed  evidence  prima 
facie  establishes  contributory  negligence  of  the  plaintiff  as  a  matter  of 
law.  If  a  case  falls  within  the  first  exception  it  is  incumbent  on  the 
plaintiff  to  allege  and  prove  such  other  facts  as  will  overcome  the  legal 
presumption  of  negligence ;  if  under  the  second,  then  he  must  prove  such 
facts,  when  considered  in  connection  with  all  the  evidence,  as  will  war- 
rant the  jury  in  finding  he  was  not  guilty  of  contributory  negligence. 
Railway  v.  Shieder,  88  Texas,  162.  Does  this  case  fall  within  either 
exception?  If  it  does,  then  the  court  erred,  as  is  contended  by  appel- 
lant, in  instructing  the  jury  that  the  burden  was  on  the  defendant  to 
prove  contributory  negligence  by  a  preponderance  of  evidence.  If  it 
does  not,  then  the  charge  simply  announces  the  general  rule  and  is  cor- 
rect. We  are  unable  to  discover  anything  either  in  the  plaintiffs  plead- 
ings or  in  the  evidence  that  would  take  this  case  from  the  operation  of 
the  general  rule  and  bring  it  within  either  of  the  exceptions.  Does  any 
presumption  of  negligence  arise  from  the  fact  that  the  boy  was  standing 
upon  a  skidway,  where  he  was  free  from  danger  of  appellant's  cars,  if 
they  were  not  negligently  loaded  or  operated?  True,  the  place  where 
he  was  standing  did  not  belong  to  him;  nor  did  it  to  the  defendant 
If  one  is  to  be  viewed  in  the  light  of  a  trespasser  because  he  is  on 
premises  not  his  own,  and  denied  his  remedy  for  an  injury  wrongfully 
inflicted  by  another  who  has  no  interest  nor  control  in  the  premises,  few 
actions  for  personal  injuries  could  be  maintained.  He  was  not  trespass- 
ing on  defendant's  property,  nor  hindering  or  in  any  way  interfering 
with  its  business.  To  say  that  one  can  defend  against  his  negligent 
injury  of  the  person  of  another,  because  the  person  when  injured  was  a 
trespasser  upon  the  premises  of  a  third  party,  would  be  the  enunciation 
of  a  doctrine  foreign  to  reason  and  justice.  But  neither  the  pleadings 
nor  evidence  tend  to  show  that  the  plaintiff  was  even  a  trespasser  against 
the  owner  of  the  skidway.     It  may  be  he  was  guilty  of  some  breach  of 
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duty  to  his  father  or  mother  in  not  going  directly  home,  and  in  stop- 
ping to  watch  the  operation  of  appellant's  switch  engine.  But  this 
was  no  affair  of  appellant's  and  did  not  relieve  it  of  the  duty  of  so 
loading  and  operating  its  cars  as  not  to  injure  a  person  standing  on  the 
skidway  far  enough  from  the  side  track  to  insure  his  safety  from  cars 
properly  loaded  and  operated  thereon;  nor  absolve  it  from  the  conse- 
quences of  a  breach  of  such  duty.  This  case  is  not  brought/  by  the 
pleading  or  evidence,  within  either  of  the  exceptions  stated  to  the  gen- 
eral rule  which  fixes  the  burden  of  proving  contributory  negligence  on 
the  defendant. 

3.  The  fifth  paragraph  of  the  charge  states  a  principle  of  law  which 
is  abstractly  correct,  but  not  applicable  to  the  pleadings  and  facts  of  this 
case.  It  is,  however,  a  mere  abstraction  and  not  carried  into  the  para- 
graph which  submits  to  the  finding  of  the  jury  the  questions  of  fact 
raised  by  the  pleadings  and  evidence  and  announces  the  principles  of 
law  to  be  applied  by  the  jury  to  such  facts,  if  proven.  It  is  apparent, 
when  the  portion  of  the  charge  which  submits  thie  material  issuable  facts 
and  the  law  applicable  to  them  is  considered,  that  the  jury  could  not 
have  been  influenced  nor  the  appellant  prejudiced  by  the  part  of  the 
charge  embodied  in  appellant's  sixth  assignment  of  error. 

4.  Stripped  of  its  redundancy  of  verbiage,  the  effect  of  the  tenth 
paragraph  of  the  charge  is  to  instruct  the  jury  that  if  persons,  without 
restraint,  were  accustomed  to  resort  to  and  stand  upon  the  skidway,  and 
appellant's  servants  knew  or  by  the  exercise  of  ordinary  care  could  have 
known  it  was  so  used  by  the  people,  and  propelled  its  car  along  the 
adjacent  side  track  with  a  piece  of  timber  projecting  from  its  side  far 
enough  to  endanger  persons  upon  the  skidway,  and  appellee  was  stand- 
ing thereon  when  the  car  was  so  propelled,  and  was  struck,  knocked  off, 
and  injured  by  the  projection,  and  if  the  running  the  car  by  appellant 
with  the  projection  extending  over  the  skidway  was  negligence,  and  such 
negligence  the  proximate  cause  of  appellee's  injury,  then  the  appellant 
would  be  liable.  This  is  the  only  part  of  the  charge  that  permits  the 
jury  to  find  a  verdict  in  favor  of  plaintiff,  and  it  must  be  presumed,  in 
favor  of  the  verdict,  that  the  jury  found  in  favor  of  the  plaintiff  all  the 
issues  of  fact  submitted  by  it,  and  that  the  verdict  excludes  all  other 
facts,  save  those  relating  to  the  measure  of  damages,  and,  necessarily, 
rests  alone  upon  those  submitted  in  this  paragraph.  The  seventh  assign- 
ment of  error  complains  of  this  part  of  the  charge  upon  the  ground  that 
it  makes  the  appellee  absolutely  liable  for  the  defect  in  loading  the  car 
whether  reasonable  care  was  used  or  not,  or  whether  it  knew  or  ought 
to  have  discovered  such  defects.  It  was  propelling  the  car  so  loaded 
that  a  piece  of  timber  or  other  substance  projected  from  it  as  to  sweep 
the  skidway  that  proximately  caused  appellee's  injury.  As  to  whether 
its  propulsion  in  this  manner  was  negligence  was  the  question  to  be  deter- 
mined, and  not  whether  reasonable  care  was  used  in  loading.  In  deter- 
mining the  efficient  cause  it  is  not  required  to  go  back  and  find  out 
whether  the  cause  which  produced  it  flowed  from  the  consequence  of  a 
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negligent  act  of  the  defendant.  When  the  proximate  cause  of  the  injury 
is  ascertained,  and  the  facts  constituting  that  cause  are  found  to  be  neg- 
ligent, all  is  done  that  reason  and  justice  require.  The  chain  of  causa- 
tion may  be  endless;  its  link  which  is  the  efficient  and  proximate  cause 
of  an  injury  complained  of  must  be  found  and  examined,  but  it  is  wholly 
unnecessary  to  take  up  and  view  the  links  of  the  chain  preceding  it.  If 
then,  as  the  jury  found,  the  appellant  was  negligent  in  propelling  its 
car  over  a  track  adjacent  to  a  skidway  where  it  knew  people  were  accus- 
tomed to  resort,  with  a  piece  of  timber  projecting  in  such  a  manner 
as  to  strike  and  injure  one  there,  it  is  immaterial  whether  it  was  negli- 
gent or  not  in  some  preceding  act. 

Charged  with  the  knowledge  that  members  of  the  public  were  lia- 
ble to  be  where  they  would  in  all  probability  be  injured  by  projections 
from  cars  if  propelled  along  its  track,  it  was  appellant's  duty  to  save  the 
public  from  such  danger  by  seeing  that  the  cars  were  free  from  such 
projections.  Failing  in  this  duty,  it  can  not  be  heard  to  say  that  it  did 
not  know  of  the  projection,  or  raise  the  issue,  when  it  knew  the  safety 
of  the  public  is  imperiled  by  it,  as  to  the  degree  of  its  negligence.  One 
who  fires  a  cannon  so  loaded  that  it  will  rake  with  chain  shot  a  place 
where  he  knows  people  are  liable  to  congregate  can  not,  in  defense  of 
the  injury  he  may  have  inflicted,  be  heard  to  say  that  he  thought  it  was 
loaded  with  a  blank  cartridge  and  would  do  no  harm.  He  should  have 
known  how  it  was  loaded  before  he  fired  it. 

That  the  law  holds  railway  companies  liable  for  injuries  to  a  mem- 
ber of  the  public  inflicted  by  projections  from  trains  propelled  along 
its  road  is  well  settled.  Railway  v.  Gee,  27  Texas  Civ.  App.,  414 ;  Bail- 
way  v.  Davis,  58  S.  W.  Hep.  (Ky.),  698;  Dobiecki  v.  Sharp,  88  N.  Y., 
207;  Sullivan  v.  Railway,  2  So.  Rep.,  586;  Hicks  v.  Railway,  64  Ma, 
430;  Archer  v.  Railway,  106  N.  Y.,  589,  13  N.  E.  Rep.,  318.  The  au- 
thorities all  hold  a  railroad  responsible  to  persons  who  are  injured  when 
they  were  where  they  had  a  right  to  be  and  where  the  company  might 
reasonably  have  expected  them  to  be,  by  the  projection  of  anything  from 
a  car  over  where  such  persons  were  standing.  Shearm.  &  Redi.  on  Neg, 
sec.  458.  There  is  no  error  in  the  tenth  paragraph  of  the  charge  of 
which  appellant  has  any  right  to  complain. 

5.  There  was  no  error  in  the  refusal  of  the  court  to  give  special 
charge  number  4  requested  by  appellant.  Its  substance  was  given  in 
paragraph  12  of  the  main  charge.  Besides,  we  think  the  evidence  was 
not  such  as  would  authorize  the  special  .charge  referred  to. 

6.  Upon  the  issue  of  contributory  negligence,  it  was  proper  for  the 
court  to  instruct  the  jury  to  consider  the  age  and  intelligence  of  plain- 
tiff at  the  time  of  the  injury  in  determining  such  issue. 

7.  Our  conclusions  of  fact  dispose  of  the  assignments  as  to  the  in- 
sufficiency of  the  evidence  to  support  the  verdict. 

There  is  no  error  requiring  a  reversal  of  the  judgment,  and  it  is 
affirmed. 

Affirmed. 
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on  motion  for  rehearing. 

It  ha8  recently  been  decided  by  the  Supreme  Court  that  where,  as  in 
this  case,  the  capacity  of  the  party  injured  to  earn  money  is  partially 
though  permanently  impaired  for  Life,  mortally  tables  are  admissible  in 
evidence  for  the  purpose  of  determining  the  amount  of  damages  sus- 
tained. Railway  v.  Mangham,  95  Texas,  413.  We  therefore  hold  that 
appellant's  assignment  complaining  of  the  admission  in  evidence  of  such 
tables  by  the  appellee  is  not  well  taken. 

All  other  question  presented  have  been  fully  considered  and  passed 
upon  in  the  opinion  by  us  in  this  case.  The  motion  for  a  rehearing  is 
overruled. 

Overruled. 

Writ  of  error  refused. 


City  of  Dallas  v.  Henry  J.  Martyn. 

Decided  April  30,  1902. 

1.— Cities— Ratification— Acknowledgment  of  Tax  Deeds— Fees  of  Notary. 

Where  a  notary  public  took  the  acknowledgment  of  the  city  collector  of 
taxes  to  quite  a  number  of  tax  deeds  executed  to  the  city  and  presented  his  bill 
to  (he  city  council  at  the  statutory  rate,  and  the  council  offered  to  pay  at  the 
rate  of  20  cents  each,  such  acceptance  of  the  notary's  work  without  objection 
except  as  to  the  amount  of  price  was  a  ratification  of  the  collector's  act  in  em- 
ploying him,  and  he  was  entitled  to  recover  for  the  work  at  the  rate  fixed  by 
statute. 

%.— Same— Authority  of  Tax  Collector. 

Where  a  city  charter  provided  that  the  collector  of  taxes,  where  any  real 
estate  has  been  sold  for  taxes,  should  execute  a  deed  to  the  purchaser  of  the 
property  sold,  the  collector  had  authority  to  employ  a  notary  to  take  the  ac- 
knowledgment to  such  deeds  to  the  city,  and  the  city  was  liable  for  the  notary 
fees. 

Appeal  from  County  Court  of  Dallas.  Tried  below  before  Hon.  Ed. 
S.  Lauderdale. 

TF.  T.  Henry  and  Jos.  J.  Collins,  for  appellant 

Cockrell  &  Gray,  for  appellee. 

PLY,  Associate  Justice. — Appellee  sued  appellant  to  recover  $743, 
alleged  to  be  due  him  for  acknowledgments  taken  to  1486  tax  deeds 
which  were  made  to  the  city  by  the  city  collector  of  taxes.  The  cause 
was  tried  by  the  court  and  resulted  in  a  judgment  for  appellee  for  the 
amount  claimed. 

The  city  collector  in  compliance  with  the  duties  of  his  office  sold 
the  lands  of  delinquent  taxpayers,  and  they  were  bid  in  by  the  mayor 
and  deeds  were  made  by  the  collector  to  the  city,  the  acknowledgments 
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being  taken,  at  the  request  of  the  collector,  by  appellee.  The  deeds 
were  taken  by  appellee,  after  his  certificates  of  acknowledgment  had 
been  attached,  to  the  city  secretary,  who  placed  them  among  the  other 
papers  belonging  to  the  municipality.  Afterwards  appellee  presented 
his  account  for  $743  to  the  city  council  and  the  matter  was  referred  to 
the  finance  committee,  which  reported  adversely  to  paying  50  cents  for 
each  acknowledgment,  but  recommended  the  payment  of  20  cents  for 
each  acknowledgment.  Appellee  declined  to  accept  that  sum.  The 
city  council  had  not  authorized  the  collector  to  contract  for  the  payment 
of  fees  for  acknowledgments. 

"A  municipal  corporation  may  ratify  the  unauthorized  acts  and  con- 
tracts of  its  agents  or  officers  which  are  within  the  scope  of  the  corporate 
powers,  but  not  otherwise.  Ratification  may  be  inferred  from  acqui- 
escence after  knowledge  of  all  the  material  facts,  or  from  acts  incon- 
sistent with  any  other  supposition."  Dill.  Mun.  Corp.,  sec.  463.  In  the 
case  of  City  of  San  Antonio  v.  French,  80  Texas,  575,  it  was  said: 
"It  may  be  that  when  a  municipal  corporation  has  received  the  benefit 
of  a  contract  which  it  had  the  power  to  make,  but  which  was  not  legally 
entered  into,  it  may  be  compelled  to  do  justice  and  to  pay  the  considera- 
tion, or  at  least  to  pay  for  what  it  received.  In  such  cases  it  is  said  the 
law  will  imply  a  contract." 

In  this  case  the  city  could  have  contracted  for  the  payment  of  the 
acknowledgment  fees  and  undoubtedly  received  full  benefit  for  the 
work  done  by  the  notary  public.  His  charge  is  the  amount  recognized 
and  provided  by  the  laws  of  the  State  and  a  contract  should  be  implied 
to  pay  for  the  work.  It  appears  that  $2.50  was  charged  to  each  delin- 
quent to  cover  the  costs  of  the  tax  deeds.  It  was  for  work,  too,  that 
might  be  properly  classed  as  current  expenses,  and  no  provision  for  the 
payment  of  the  debt  prior  to  its  creation  would  be  necessary. 

The  action  of  the  council  in  connection  with  the  payment  of  the  claim 
amounted  to  a  ratification  of  the  act  of  the  collector  in  employing 
the  notary  public,  as  no  objection  was  made  to  anything  except  the 
amount  to  be  paid  for  each  acknowledgment.  The  act  of  the  collector 
in  the  employment  of  appellee  was  never  repudiated  until  the  institution 
of  this  suit. 

The  judgment  is  affirmed. 

Affirmed. 

ON  MOTION  FOR  REHEABING. 

It  is  insisted  that  the  facts  in  this  case  are  not  sufficient  to  establish 
a  ratification  of  the  acts  of  the  city  collector  by  appellant,  but  if  that 
be  conceded  we  still  think  that  the  judgment  should  be  affirmed. 

By  section  148  of  the  charter  of  the  city  of  Dallas,  in  force  when 
the  acknowledgments  were  taken,  it  is  provided:  "The  collector  shall, 
where  any  real  estate  has  been  sold  for  taxes,  make  and  execute  a  deed 
to  the  purchaser  of  the  property  sold,"  etc.    To  make  a  deed  such  as 
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is  contemplated  by  the  section  in  question  involved  an  acknowledgment 
to  the  deed,  and  necessarily  carried  with  it  the  authority  to  bind  the  city 
to  pay  for  it.  Without  an  acknowledgment  the  deed  could  not  be 
recorded,  and  would  not  fill  the  requirements  that  must  necessarily 
accompany  the  execution  of  a  deed  in  Texas.  We  conclude,  therefore, 
that  the  collector  had  the  authority  under  the  charter  to  bind  the  city  of 
Dallas  for  the  fees  for  the  acknowledgments. 
The  motion  for  rehearing  is  overruled. 


Overruled. 


Writ  of  error  refused. 


Lion  Fire  Insurance  Company,  Limited,  v.  Heath  &  Blackwell. 

Decided  April  16,  1902. 

1. — Fixe  Insurance— Appraisement — Waiver. 

Where  a  fire  policy  provided  that  proofs  of  loss  should  be  made  within 
sixty  days,  and  that  if  the  parties  disagreed  as  to  the  amount  of  the  loss  it 
should  be  determined  by  appraisers  and  the  loss  should  not  be  payable  until 
sixty  days  after  the  receipt  t>y  the  company  of  the  proofs  of  loss  accompanied 
by  the  award  of  the  appraisers,  if  appraisement  had  been  required,  a  demand 
for  appraisement  came  too  late  where  made  more  than  sixty  days  after  the  loss, 
and  after  proofs  thereof  had  been  received  and  retained  by  the  company  for  more 
than  three  weeks. 

ft. — Same — Computing  Loss— Harmless  Error. 

Where  the  uncontradicted  evidence  showed  the  loss  to  be  more  than  the 
face  of  the  policy,  errors  in  the  charge,  if  any,  as  to  how  the  value  of  the  prop- 
erty should  be  estimated,  were  harmless. 

3.— Same— Parties— Nominal  Partner. 

Where  the  property  was  insured  in  the  name  of  a  firm  composed  of  two 
partners,  an  action  for  loss  of  the  property  was  properly  brought  in  the  firm 
name,  and  there  was  no  variance  because  the  proof  snowed  that  the  ownership 
of  the  property  was  in  one  of  the  partners  and  that  the  other  was  only  a  nom- 
inal partner. 

Appeal  from  the  County  Court  of  Johnson.  Tried  below  before  Hon. 
W.  D.  McKay. 

Crane  &  Greer,  for  appellant. 

Henry,  Brown  &  Pattern  and  Ramsey  &  Odell,  for  appellees. 

JAMES,  Chief  Justice. — The  fire  consumed  an  undertaker's  stock, 
consisting  of  undertaker's  goods,  hardware,  etc.,  which  was  insured  by 
three  policies,  one  for  $700  on  the  hardware,  and  two  for  $1000  each  on 
the  stock  generally,  one  the  policy  in  question,  and  the  other  a  policy  in 
the  American  Central  Insurance  Company  of  St.  Louis.  The  verdict 
and  judgment  were  for  the  full  sum  of  the  policy. 

The  first,  fourth,  sixth,  and  seventh  assignments  are  grouped  in  appel- 
lant's  brief.     The   propositions,   briefly   stated,   are   as   follows:     (1) 
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Where  the  policy  sued  on  provides,  in  effect,  that  within  sixty  days  after 
a  loss  by  fire,  unless  the  time  is  extended  in  writing,  the  assured  will 
make  a  proof  of  loss,  containing  certain  statements  therein  enumerated. 
that  the  amount  of  the  loss  shall  be  ascertained  by  the  assured  and  the 
company,  and  if  they  fail  to  agree,  by  appraisers,  and  that  in  case  of 
any  disagreement  as  to  the  amount  of  the  loss  the  same  shall  be  deter- 
mined by  appraisers,  and  that  the  loss  shall  not  be  payable  until  sixty  dap 
after  the  receipt  by  the  company  of  the  proof  of  loss,  accompanied  by  the 
award  of  the  appraisers,  if  appraisement  has  been  required,  and  there  re 
a  disagreement  as  to  the  amount  of  the  loss,  and  appraisement  was  de- 
manded by  the  company  about  twenty-five  days  after  the  proof  of  los 
was  received,  and  about  thirty-five  days  before  the  loss  was  payable, 
the  right  to  have  an  appraisement  contracted  for  in  the  policy  was  not 
waived.  (2)  When  the  evidence  does  not  show  that  the  delay  in  de- 
manding an  appraisement  has  prejudiced  or  in  anywise  injured  the 
opposite  party  in  having  a  fair  and,  equitable  appraisement,  and  the 
demand  therefor,  if  acceded  to,  would  not  have  postponed  the  time  for 
payment  of  the  loss,  such  delay  does  not  waive  the  right  to  have  aa 
appraisal.  (3)  Where  any  act  is  to  be  performed  under  a  contract,  and 
no  time  is  specified  therein  for  the  performance,  a  reasonable  time  is 
always  allowed ;  and  what  is  a  reasonable  time  under  given  facts  and  cir- 
cumstances is  a  question  for  the  jury. 

The  fire  occurred  on  January  21,  1901.  There  were  negotiations  for 
settlement  which  came  to  nothing.  The  policy  contained  provisions  that 
the  liability  should  be  ascertained  and  estimated  according  to  the 
actual  cash  value  with  proper  deductions  for  depreciation,  howerer 
caused,  not  to  exceed  in  any  event  what  it  would  then  cost  the  assured 
to  repair  or  replace  the  same  with  material  of  like  kind  or  quality. 
the  ascertainment  or  estimate  to  be  made  by  the  assured  and  the  com- 
pany, or  if  they  differ,  then  by  appraisers,  and  the  amount  of  the  los 
or  damage  having  been  ascertained  the  sum  for  which  the  company  is 
liable  shall  be  payable  sixty  days  after  due  notice,  ascertainment,  esti- 
mate, and  satisfactory  proof  of  loss  has  been  received  by  the  company, 
in  accordance  with  the  terms  of  the  policy. 

Also:  That  within  sixty  days  after  the  fire,  unless  such  time  is  ex- 
tended in  writing  by  the  company,  the  assured  shall  render  a  statement  to 
the  company  signed  and  sworn  to  by  the  assured,  stating  his  knowledge 
and  belief  as  to  the  time  and  origin  of  the  fire,  etc.,  the  interest  of  the 
assured  and  of  all  others  in  the  property,  the  cash  value  of  each  item,  and 
the  amount  of  loss  thereon,  etc. 

Also :  "In  the  event  of  disagreement  as  to  the  amount  of  the  loss,  the 
same  shall,  as  above  provided,  be  ascertained  by  two  competent  and 
disinterested  appraisers,  the  assured  and  this  company  each  selecting 
one,  and  the  two  so  chosen  shall  first  select  a  competent  disinterested 
umpire ;  the  appraisers  together  shall  then  estimate  the  loss,  stating  sepa- 
rately sound  value  and  damage,  and  failing  to  agree,  shall  submit  their 
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differences  to  the  umpire,  and  the  award  in  writing  of  any  two  shall 
determine  the  amount  of  such  loss." 

Also:  "This  company  shall  not  be  held  to  have  waived  any  pro- 
vision or  condition  of  this  policy/ or  any  forfeiture  thereof,  by  any 
requirement,  act,  or  proceeding  on  its  part  relating  to  the  appraisement, 
or  any  examination  herein  provided  for,  and  the  loss  shall  not  become 
payable  until  sixty  days  after  the  notice,  ascertainment,  estimate,  and 
satisfactory  proof  of  the  loss  herein  required,  have  been  received  by  this 
company,  including  an  award  by  appraisers  when  an  appraisal  has  been 
required." 

Also:  "No  suit  or  action  on  this  policy  for  the  recovery  of  any 
claim  shall  be  sustainable  in  any  court  of  law  or  equity  uni;il  after  full 
compliance  by  the  assured  with  all  of  the  foregoing  requirements." 

The  fire,  as  already  stated,  occurred  on  the  night  of  January  21,  1901. 
Plaintiff  was  required  to  file  his  proof  of  loss  within  sixty  days  from  that 
time.  This  proof  of  loss  was  received  by  appellant  aon  February  .27, 
1901.  No  objection  was  made  to  it  and  no  demand  for  appraisement 
was  made  until  by  letter  of  appellant  dated  March  22d,  and  which 
reached  appellees  on  March  25th.  The  court  in  its  charge  took  the 
position  that  if  no  demand  was  made  by  appellant  within  sixty  days 
from  the  date  of  the  fire  for  an  appraisement,  and  the  proofs  of  loss 
were  retained  by  appellant  without  objecation  for  more  than  sixty  days 
from  such  date,  appellant  was  liable.  The  court's  view  was  that  the 
demand  for  appraisement,  under  the  provision  of  the  policy,  must  have 
come  within  the  sixty  days.  The  construction  of  the  contract  was  for 
the  court.  The  policy  required  the  insured  to  make  proofs  of  loss  within 
sixty  days  from  the  loss.  Another  of  the  clauses  above  copied  provides 
that  the  loss  "shall  not  be  payable  until  sixty  days  after  the  notice,  ascer- 
tainment, estimate,  and  satisfactory  proof  of  the  loss  herein  required 
have  been  received  by  the  company,  including  an  award  by  appraisers 
when  an  appraisal  has  bqen  required."  Thus  it  appears  that  it  was  con* 
templated  that  the  appraisal  should  be  demanded  within  sixty  days  from 
the  fire  as  the  ultimate  time,  because  it  was  to  accompany  the  proof  of  loss 
which  was  required  to  be  filed  within  that  time.  It  would  seem  that  the 
time  previous  to  appellant's  receiving  the  proof  of  loss,  February  27, 
1901,  was  spent  in  efforts  to  arive  at  an  agreement  as  to  the  amount 
which  appellant  should  pay.  This  was  fully  three  weeks  before  the 
expiration  of  the  sixty,  days.  But  nothing  was  heard  from  appellant 
until  by  letter  of  March  22d,  received  by  the  insured  March  25th,  it 
denied  the  extent  of  the  loss  claimed,  and  demanded  an  appraisement. 
We  are  of  opinion  that  the  demand  came  too  late  and  that  the  court's 
construction  of  the  contract  was  correct,  and  further,  that  the  requested 
charges  being  based  on  a  different  theory,  were  properly  refused. 

The  second  assignment  complains  of  the  court  charging  the  jury, 
in  substance,  that  in  estimating  the  sum  to  which  plaintiffs  are  entitled, 
it  being  shown  that  there  was  another  policy  issued  by  the  American 
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Central  Insurance  Company  of  St.  Louis,  covering  the  same  item* 
as  those  covered  by  the  policy  sued  on,  that  they  would  determine  from 
all  the  evidence  the  actual  cash  value  of  the  property  covered  by  said 
policy,  estimating  the  same  according  to  the  actual  cash  value  at  the 
time  of  the  fire,  with  any  deduction  for  depreciation,  however  caused, 
if  the  jury  believed  such  deduction  should  be  made,  and  that  when  they 
had  by  this  means  arrived  at  the  actual  value  of  said  property  at  the  time 
and  place  of  the  fire,  they  would  then  deduct  one-fourth,  as  provided  in 
the  policy,  and  from  the  amount  thus  obtained,  after  deducting  one- 
fourth,  they  would  deduct  one-half,  and  then  for  the  plaintiffs  the 
balance  that  may  remain,  provided  said  balance  did  not  exceed  the 
sum  of  $1000.  Because  (1)  this  charge  of  the  court  contradicts  the  pre- 
ceding part  of  the  charge,  in  which  the  jury  is  instructed  to  take  no 
account  of  the  value  of  the  hardware  and  farming  implements,  and  is 
thereby  misleading,  confusing,  and  calculated  to  mislead  the  jury.  (2) 
Because  it  leaves  to  the  jury  to  say  whether  they  believe  any  deduction 
should  be  made  for  depreciation,  and  allows  the  jury  to  make  such  deduc- 
tion or  not,  as  they  choose,  without  reference  to  whether  the  evidence 
showed  there  was  a  depreciation.  (3)  Because  this  charge  allows  the 
jury  to  consider,  in  estimating  the  value  of  the  property  destroyed,  the 
value  of  the  hardware  as  well  as  the  other  property,  and  yet  allows  de- 
fendant no  credit  for  the  amount  already  paid  for  the  hardware  by  the 
company  insuring  the  same. 

The  charge  when  read  in  its  entirety  did  not  admit  of  the  jury  taking 
into  consideration  the  value  of  the  hardware,  and  if  they  read  and  con- 
sidered the  charge,  which  we  must  presume,  they  could  not  reasonably 
have  been  misled  into  doing  so.  The  further  objection  to  the  charge 
is  that  it  left  for  the  jury  to  say  whether  or  not  any  deduction  should  be 
made  for  depreciation,  and  allowed  them  to  make  such  deduction  or  not 
as  they  chose  without  reference  to  whether  or  not  the  evidence  showed 
there  was  a  depreciation.  Whatever  technical  errors  there  might  have 
been  in  this  charge  in  the  above  respects,  they  would  not  suffice  to  reverse 
the  judgment  as  the  evidence  stands. 

There  was  no  evidence  of  the  value  of  the  goods  except  that  it 
amounted  to  $3437.94,  including  the  hardware.  This  was  the  testimony 
of  Heath,  according  to  an  inventory  prepared  by  him  a  short  time  be- 
fore the  fire,  Which  was  the  cost  of  the  goods  with  the  freight  added. 
He  testified  "that  the  goods  were  worth  exactly  what  we  have  them  in- 
ventoried here  for."  This  evidence  is  not  contradicted.  He  stated 
further  that  $95.50  worth  of  the  goods  as  inventoried  had  been  sold 
between  the  time  of  making  the  inventory  and  the  fire.  The  value  of 
the  hardware  was  shown  to  be  $450.  All  this  was  uncontroverted.  The 
only  testimony  there  was  that  would  tend  to  reduce  the  above  valuation 
was  evidence  that  appellant's  agent  in  the  efforts  to  settle  insisted  on 
a  reduction  for  deterioration  of  the  goods.  There  was  really  no  evidence 
of  any  material  deterioration,  but  if  there  was  there  was  no  evidence 
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of  its  extent  except  that  appellant's  representative  claimed  and  figured 
first  10  per  cent  and  then  changed  to  5  per  cent  for  deterioration  during 
the  negotiations.  This  is  scarcely  sufficient  to  be  considered  as  evidence 
of  the  extent  of  the  depreciation,  if  any. 

Therefore,  taking  the  value  as  established  by  the  evidence,  $3437.94, 
and  deduct  therefrom  $450,  the  value  of  the  hardware,  and  $95.50  for 
goods  sold  off  after  the  making  of  the  inventory  and  before  the  fire,  and 
even  allow  5  per  cent  for  deterioration,  we  have  a  balance  of  $2758.29. 
Deduct  one-fourth  and  we  have  $2068.72.  Divide  this  between  the  two 
policies,  and  the  judgment  for  $1000,  the  amount  of  the  policy,  is  war- 
ranted. No  prejudicial  error  would  in  any  event  appear  from  the  errors 
claimed  to  exist  in  this  paragraph  of  the  charge.  The  charge  in  so  far 
as  it  authorized  the  jury  to  consider  deterioration  was  therefore  favor- 
able to  defendant. 

The  third  assignment  is  not  well  taken.  It  is  contended  that  when 
suit  is  brought  by  two  persons  claiming  that  they  are  entitled  to  recover, 
and  the  evidence  shows  that  only  one  of  them  is  entitled  to  recover, 
there  is  a  fatal  variance  and  neither  can  recover.  Blackwell  had  no 
interest  in  the  property.  He  was  merely  a  nominal  partner  in  the  firm 
pf  Heath  &  Blackwell.  He  gave  his  services  and  got  a  salary.  He  had 
been  in  the  business  for  a  few  years,  and  it  was  thought  his  name  would 
be  worth  something  to  the  business.  The  store  belonged  solely  to 
Heath.  The  contract  of  insurance,  however,  was  made  with  Heath  & 
Blackwell.  Under  this  state  of  facts  it  was  proper  to  join  them  as 
plaintiffs.  Bates  on  Part.,  sec.  1023.  This  being  so,  it  was  immaterial 
that  it  was  developed  on  this  trial  that  BlackwelPs  status  was  as  above 
stated,  and  the  variance,  so  called,  would  not  affect  the  judgment. 

We  have  considered  the  case  upon  the  theory  that  this  was  not  a 
valued  policy.  Some  doubt  on  this  subject  exists  in  our  minds,  for  the 
reason  that  Jhe  hardware  was  covered  by  the  policy  and  it  was  probably 
not  a  total  loss. 

The  judgment  is  affirmed. 

Affirmed. 


Western  Union  Telegraph  Company  v.-G.  M.  Murray. 

Decided  April  16,  1902. 

1.— Telegraph  Company— Delayed  Message— Damages  Too  Remote. 

Plaintiff's  wife  had  been  notified  that  her  brother  was  dangerously  ill,  and 
as  there  was  a  failure  to  deliver  a  second  telegram  announcing  his  death,  and 
that  it  was  from  smallpox,  she  went  with  her  young  baby  to  his  home,  and 
learning  there  that  he  had  died  of  smallpox,  was  compelled  to  wait  out  in  the 
cold  and  rain  until  she  could  get  a  carriage  back  to  the  depot,  whereby  she  con- 
tracted malaria  and  was  sick  for  a  long  time  and  incurred  medical  and  drug 
bills,  etc.  Held,  that  the  damage  resulting  from  her  having  to  wait  outBide  for 
a  carriage  and  from  the  sickness  consequent  thereupon  were  too  remote. 
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2.— Same— Claim  Within  Ninety  Days. 

Where  the  contract  for  the  transmission  of  a  telegram  provided  the  company 
would  not  be  liable  for  damages  or  statutory  penalties  in  any  case  where  the 
claim  was  not  presented  within  ninety  days,  and  plaintiff  filed  a  claim  for  only 
actual  expenses  occasioned  and  paid  out,  he  could  not,  upon  a  claim  by  suit, 
brought  after  the  ninety  days,  recover  for  other  subjects  of  damage,  such  as 
mental  anxiety,  not  indicated  in  the  claim  filed. 

3. — Same— Mental  Anxiety. 

A  recovery  for  mental  anguish  suffered  by  the  wife  on  account  of  the 
exposure  to  smallpox  was  not  warranted  by  evidence  consisting  of  her  testimony 
that,  when  told  of  her  brother's  death  from  smallpox,  it  was  a  great  shock 
to  her  at  the  time,  especially  on  account  of  the  baby,  and  that  if  she  had  been 
alone  she  would  not  have  felt  the  same  effect,— the  telegraph  company  not  being 
liable  for  her  alarm  because  of  the  baby's  exposure,  since  it  had  no  ground  to 
anticipate  that  she  would  have  a  child  with  her. 

Appeal  from  Bexar.    Tried  below  before  Hon.  J.  L.  Gamp. 

Webb  &  Finley,  for  appellant 

P.  H.  Swearingen,  for  appellee. 

JAMES,  Chief  Justice. — Appellee's  wife  at  3  p.  m.  on  November 
19,  1900,  at  San  Antonio,  received  a  telegram  from  Houston  from  her 
mother  announcing  that  her  brother  was  not  expected  to  live.  She  with 
her  young  baby  took  the  train  at  8 :30  that  night  for  Houston.  Another 
message  from  Houston  arrived  at  San  Antonio  at  5 :32  p.  m.  which  was 
not  delivered  until  nearly  midnight,  and  long  after  Mrs.  Murray  had 
taken  the  train  for  Houston.  This  telegram  would  have  informed  her 
that  her  brother  had  "died  of  contagious  disease.    Better  not  come." 

The  petition  alleged  that  on  arriving  at  Houston  and  at  the  house, 
about  a  mile  from  the  depot,  not  knowing  that  her  brother  had  a  con- 
tagious disease,  she  dismissed  the  hack  that  she  had  taken  (there  being 
no  one  to  meet  her  at  the  depot)  and  rushed  into  the  house  and  was 
informed  for  the  first  time  that  her  brother  had  died  of  smallpox;  that 
she,  then  greatly  fatigued  and  worried,  and  with  great  alarm  and  anguish 
at  having  exposed  herself  and  baby  to  smallpox,  left  the  house,  but  was 
compelled  to  wait  in  the  cold  and  rain  with  her  baby  exposed  for  an 
hour  until  a  carriage  could  be  obtained,  and  as  soon  thereafter  as  she 
was  able  she  returned  to  San  Antonio. 

The  matters  of  damage  as  alleged  were :  'That  by  reason  of  the  use- 
less trip  and  the  anxiety  and  exposure  to  the  rain  and  cold  and  conta- 
gion, occasioned  by  defendant's  negligence,  she  was  taken  sick  and  re- 
mained in  bed  one  week,  and  was  unwell  and  wholly  unable  to  do  any 
work  or  attend  to  her  domestic  duties  for  more  than  eight  months  there- 
after, incurring  great  mental  and  physical  suffering,  loss  of  time  of  the 
value  of  $200,  doctors'  bills  of  the  reasonable  value  of  $50,  medical  bills 
of  the  reasonable  value  of  $500,  railroad  fare  expended  $12.60,  hack 
hire  paid  $4,  and  sleepers  $4."  "By  reason  of  defendant's  said  gross 
negligence  plaintiffs  have  suffered  great  mental  anguish,  physical  pain, 
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lose  of  time  and  have  been  forced  to  pay  doctor's  bills  and  medicine  bills, 
and  have  been  put  to  the  expense  of  railroad  fare  and  for  the  telegram, 
to  plaintiff's  damage  in  the  sum  of  $1900." 

The  court  charged  the  jury  that  in  arriving  at  the  amount,  if  any, 
they  found  for  plaintiff,  they  might  take  into  consideration  the  amount 
of  money,  if  any,  necessarily  expended  by  plaintiff's  wife  for  railroad 
transportation  to  and  from  Houston;  the  amount,  if  any,  expended  by 
plaintiff's  wife  for  hack  hire;  and  if  they  found  that  plaintiff's  wife 
was  taken  sick  soon  after  her  return  from  Houston  and  that  by  reason 
of  her  sickness,  if  any,  suffered  mental  and  physical  pain  and  employed 
a  physician  to  attend  her,  and  that  such  sickness,  if  any,  and  mental  and 
physical  suffering,  if  any,  was  proximately  caused  by  defendant's  negli- 
gence, if  any,  and  in  the  light  of  all  the  circumstances  ought  to  have 
been  foreseen  by  defendant  company  as  a  natural  and  probable  conse- 
quence of  its  negligence,  if  any,  then  this  may  also  be  considered  and 
also  such  reasonable  amounts  paid  for  physicians'  services,  if  any. 

The  court  further  instructed  the  jury  not  to  allow  anything  for  the 
sickness  if  caused  by  grief  which  she  suffered  on  account  of  the  death 
of  her  brother. 

Without  undertaking  to  follow  the  many  assignments  of  error,  we 
shall  dispose  of  the  case  by  showing  wherein,  as  we  think,  plaintiff 
claims,  and  the  court  permitted  the  jury  to  find,  damages  that  were  too 
remote.  We  are  agreed  that  the  expenses  of  the  trip,  going  and  return- 
ing, would  be  recoverable,  if,  but  for  defendant's  negligence,  the  trip 
would  not  have  been  made.  We  also  are  agreed  that  it  might  reasonably 
have  been  anticipated  that,  under  the  circumstances,  she  not  being  ap- 
prised of  the  presence  of  a  contagious  disease,  would  enter  the  house 
and  become  exposed  to  the  contagion,  and  mental  anxiety  for  herself 
ensuing  on  account  of  such  exposure  and  the  natural  consequences 
thereof,  would  also  be  proper  to  consider. 

But  we  are  clearly  of  opinion  that  such  casual  events  as  her  having 
dismissed  her  carriage  on  arriving  at  the  house,  and  thereafter  having 
to  wait  upon  the  gallery  of  the  house  until  another  carriage  could  be 
sent  for,  and  in  the  meantime  to  be  exposed  to  the  weather  and  thereby 
contract  malaria,  are  matters  entirely  too  remote  to  enter  into  the  com- 
putation of  damages.  Stafford  v.  Telegraph  Co.,  73  Fed.  Eep.,  273; 
Telegraph  Co.  v.  Smith,  76  Texas,  253. 

The  sixth  assignment  is  that  the  court  erred  in  refusing  the  follow- 
ing charge :  "You  are  instructed  that  no  claim  having  been  filed  by  the 
plaintiff  for  any  sum  except  the  sum  of  $24.90  set  out  in  defendant's 
answer,  the  plaintiff  can  not  recover  in  this  case  exceeding  the  said  sum 
of  $24.90." 

The  contract  contained  this  provision:     "The  company  will  not  be 
liable  for  damages  or  statutory  penalties  in  any  case  where  the  claim 
is  not  presented  in  writing  within  ninety  days  after  the  message  is  filed . 
with  the  company  for  transmission." 

Vol.  29  Civil— 14. 
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Claim  was  filed  within  the  time  as  follows : 

"San  Antonio,  Texas,  12-3-1900. 
"Western  Union  Tel.  &  Cable  Co.  to  Geo.  M.  Murray,  Dr. : 

"To  transportation  to  Houston  for  wife $  6.30 

"To  transportation  from  Houson  for  wife 6.30 

"To  hack  hire  to  and  from  depot  in  Sa.  &  Ho 4.00 

"Dr.  bill  and  medicine  caused  by  trip  to  Houston 4.30 

"To  berth  in  sleeper  to  and  from  Houston,  $2 4.00 


$24.90" 


The  propositions  made  by  appellant  are :  1.  The  claim  for  damages 
*  *  *  should  be  sufficient  to  apprise  the  company  of  the  extent  and 
character  of  the  damages  sustained.  2.  The  filing  of  the  claim  for 
damages  is  an  indispensable  prerequisite  to  the  filing  of  the  suit.  The 
question  is  whether  or  not  the  claim  was  sufficiently  presented  to  war- 
rant recovery  for  other  items  than  those  specified  or  indicated,  or  for 
larger  sums  than  claimed  therein.  In  Swain  v.  Telegraph  Company,  34 
Southwestern  Reporter,  783,  the  holding  is  that  a  claim  presented  for 
damages  suffered  by  the  wife  would  not  admit  of  recovery  of  damages 
sustained  by  the  husband.  That  decision  is  practically  the  same  as 
that  in  Lester  v.  Telegraph  Company,  84  Texas,  314,  which  was  that 
without  a  claim  presented  within  the  prescribed  time,  no  recovery  could 
be  had.  In  Telegraph  Company  v.  Norris,  77  Texas,  173,  claim  was 
presented  for  the  sum  of  $50  actual  and  $5000  exemplary  damages. 
The  action  was  for  $5000  actual  and  same  for  exemplary  damages.  A 
recovery  of  $500  actual  damages  was  sustained.  In  Telegraph  Co.  v. 
Brown,  84  Texas,  54,  it  was  held  that  the  notice  was  sufficient  which 
apprised  the  defendant  of  the  nature  of  the  claim. 

We  find  no  decision  of  the  question  whether  or  not,  after  a  claim 
has  been  presented,  and  the  ninety  days  have  expired,  the  party  can 
recover  for  subjects  of  damage  not  indicated  or  suggested  by  the  claim. 
We  are  of  opinion  that  he  can  not.  The  manifest  purpose  of  the  clause 
is  to  apprise  the  company  at  an  early  date  of  the  claim,  in  order  to 
enable  it  to  be  investigated  while  information  relating  to  it  may  be 
readily  obtained,  in  the  light  of  what  is  claimed.  It  is  not  its  purpose  to 
afford  defendant  an  opportunity  to  settle  the  matter  without  suit;  be^ 
cause  suit  may  be  brought  within  the  ninety  days,  and  only  if  that  time 
elapses  without  suit  does  the  presentation  of  a  claim  become  material. 
It  is  to  be  observed  that  the  stipulation  is  that  the  claim  itself  shall  be 
filed,  not  simply  that  notice  of  a  claim  be  given.  The  right  to  recover 
after  ninety  days  rests  upon  the  claim  which  has  been  presented,  and 
we  think  where  the  clause  is  invoked  it  must  be  taken  as  the  basis  of 
recovery.  Nothing  that  is  entirely  outside  of  it  can  in  our  opinion  be 
claimed.  We  believe,  however,  that  plaintiff  would  not  be  confined  to 
the  estimate  of  damages  as  stated  in  such  a  claim. 
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This  viear  precludes  recovery  of  any  damages  on  account  of  mental 
suffering.  We  have  already  said  that  the  damages  claimed  on  account 
of  sickness  are  too  remote.  Therefore  the  item  of  doctor's  bills  and 
medicines,  which  related  to  such  sickness  would  not  properly  be  allow- 
able. 

As  we  hold  that  plaintiff  is  confined  to  what  is  fairly  indicated  in  the 
presented  claim,  and  as  the  case  is  fully  devolved  on  such  matters,  and 
is  undisputed,  it  is  not  necessary  to  remand  the  cause  for  further  trial. 
One  of  appellant's  requests  is  that  the  judgment  be  allowed  to  stand 
for  the  amount  of  the  claim  presented,  and  in  compliance  therewith  we 
shall  reform  the  judgment  by  reducing  it  to  that  sum,  and  as  thus  re- 
formed the  judgment  will  be  affirmed. 

Reformed  and  affirmed. 

ON  MOTION  FOE  REHEARING. 

As  to  recovery  for  mental  anguish  on  account  of  the  wife's  exposure 
to  smallpox,  we  think  she  was  not  entitled  to  recover,  because,  in  addi- 
tion to  the  reason  given  in  the  opinion,  there  was  no  testimony  that  she 
suffered  any  from  that  cause.  We  fail  to  find  where  she  claims  in  her 
testimony  that  she  suffered  any  such  anxiety  in  reference  to  herself. 
She  states  that  when  she  was  told  by  her  sister  that  her  brother  had 
died  of  malignant  smallpox,  it  was  a  great  shock  to  her  at  the  time, 
especially  on  account  of  her  baby  that  she  had  with  her,  and  she  also 
stated,  "If  I  had  been  alone  I  would  not  have  felt  the  same  effect."  The 
defendant  had  no  notice  and  could  not  have  anticipated  that  she  would 
have  a  child  with  her,  and  for  any  mental  anxiety  she  may  have  sus- 
tained on  account  of  the  baby  defendant  would  not  be  liable. 

The  motion  is  overruled. 

Overruled. 


Galveston,  Harbisburo  &  San  Antonio  Railway  Company  v. 
William  Abbey. 

Decided  April  23,  1902. 

1.— Personal  Injury— Negligence— Pleading. 

In  an  action  for  personal  injuries  where  plaintiff  alleged  that  defendant  had 
negligently  permitted  an  engine  step  to  become  loose,  defective,  and  insecurely 
fastened,  whereby  it  turnd  with  him,  throwing  him  beneath  the  wheels,  it  was 
not  necessary  to  allege  how  and  in  what  manner  defendant  had  permitted  the 
step  to  become  loose. 

8.— Same — Charge — Measure  of  Damages. 

In  an  action  for  personal  injuries  the  court  properly  charged  that  if  the 
jury  found  for  plaintiff  they  should  allow  him  such  sum  as  they  believed  from 
the  evidence  would  compensate  him  for  the  injuries  sustained,  enumerating  the 
elements  of  damages  they  might  take  into  consideration. 


212  29  Texas  Civil  Appeals  Reports.        [bth  District, 

3.— Same— Verdict  Not  Excessive. 

A  verdict  for  $16,000  held  not  excessive  in  a  case  where  a  railway  engineer, 
35  years  old,  earning  $175  per  month,  was  so  injured  as  to  cause  intense  and  con- 
tinued suffering  and  the  loss  of  a  leg. 

Appeal  from  Bexar.    Tried  below  before  Hon.  J.  L.  Camp. 

Baker,  Botts,  Baker  &  Lovett  and  Newton  &  Ward,  for  appellant 

Perry  J.  Lewis  and  H.  C.  Carter,  for  appellee. 

NEILL,  Associate  Justice. — This  suit  was  instituted  by  appellee, 
William  Abbey,  against  appellant  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  inflicted  by  the  negligence  of  appellant  while 
he  was  in  the  company's  employ  as  a  locomotive  engineer. 

The  appellant  answered  by  general  and  special  exceptions,  a  general 
denial,  and  by  pleading  specially  that  appellee  assumed  the  risk  of  the 
defect  in  the  fastening  of  the  engine's  step  by  reason  of  which  the  al- 
leged injury  occurred,  and  that  he  was  guilty  of  contributory  negligence 
in  failing  to  discover  such  defects. 

The  case  was  tried  before  a  jury  and  a  judgment  rendered  upon  their 
verdict  against  appellant  for  the  sum  of  $16,000. 

Conclusions  of  Fact. — On  November  22,  1900,  appellee,  a  locomotive 
engineer  of  appellant,  in  starting  on  his  run  from  Del  Eio  to  Sanderson, 
after  he  had  run  his  engine  out  of  the  roundhouse  noticed  a  very  bad 
"pound"  on  it  which  he  could  not  precisely  locate.  For  the  purpose  of 
locating  the  "pounding/'  and  ascertaining  whether  it  was  caused  from 
actual  wear  or  something  else,  he  got  down  on  the  tank  step  on  the  left 
side  and  waited  until  the  fireman  gave  the  Engine  steam,  when  he  placed 
his  left  foot  on  the  engine  step  which  was  ahead  and  a  little  lower  than  the 
one  he  was  on,  in  order  that  he  might  get  as  low  as  possible  so  that  he 
might  locate  the  "pounding."  When  his  foot  struck  the  engine  step  it 
turned  about  halfway  around,  and  as  it  turned  dropped  from  the  stem  it 
was  on,  and  appellee  fell  to  the  ground  with  it,  and  the  big  driving  wheel 
of  the  engine  ran  over  his  foot  and  ankle,  crushing  and  mangling  them. 
In  consequence  of  his  wounds  it  was  necessary  to  have  his  leg  amputated 
about  three  inches  above  the  ankle  joint.  The  necessary  surgical  opera- 
tion was  performed  the  next  day  in  the  city  of  San  Antonio.  From  the 
time  his  injuries  were  inflicted  until  the  amputation  was  made  he  suf- 
fered the  most  excruciating  physical  pain  and  agony.  He  still  suffers, 
and  the  evidence  indicates  that  he  will  continue  to  suffer  physical  pain  in 
consequence  of  his  wounds.  The  loss  of  his  foot  and  ankle  has  incapaci- 
tated him  from  pursuing  the  avocation  of  locomotive  engineer,  for  which 
he  was  well  fitted  and  capacitated  before  his  injuries  were  sustained, 
from  the  pursuit  of  which  he  was  earning  upon  an  average  of  $175  per 
month.  He  was  35  years  old  when  injured.  The  engine  step  turned 
and  slipped  from  the  stem  by  reason  of  its  being  loose  and  insecurely 
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fastened.  Its  insecure  and  defective  condition  was  not  open  to  ordinary 
observation  nor  known  to  appellee  until  it  became  evident  by  the  steps 
turning  and  giving  way  when  he  placed  his  weight  upon  it.  He  was  in 
the  discharge  of  his  duty  when  the  accident  occurred,  and  in  the  exercise 
of  ordinary  care. 

Prom  these  facts,  which  are  shown  by  the  uncontroverted  evidence,  we 
conclude  (1)  that  it  was  through  appellant's  negligence  that  the  engine 
step  was  insecurely  fastened,  became  loose  and  so  defective  as  to  render 
it  dangerous  in  the  use  for  which  it  was  designed  and  intended ;  (2)  that 
such  negligence  was  the  proximate  cause  of  appellee's  injuries;  (3)  that 
the  risk  occasioned  by  such  negligence  was  not  assumed  by  appellee,  or 
such  as  was  ordinarily  incident  to  his  employment;  (4)  that  the  appellee 
was  guilty  of  no  negligence  proximately  contributing  to  his  injury ;  and 
(5)  that  by  reason  of  appellant's  negligence  he  has  been  damaged  in  the 
sum  of  $16,000. 

Conclusions  of  Law. — 1.  In  his  petition  appellee  alleges  that  on  the 
22d  day  of  November,  1900,  he  was  in  the  employ  of  defendant  in  the 
capacity  of  a  locomotive  engineer;  that  on  said  date  at  Del  Rio,  while  he 
was  in  the  discharge  of  his  duty,  it  became  necessary  for  him  to  put  his 
foot  upon  the  engine  step,  and  that  while  his  foot  was  placed  and  rest- 
ing thereupon,  the  step  turned  and  dropped  off,  by  reason  whereof  his 
left  leg  was  thrust  under  the  wheels  of  the  locomotive*  which  crushed  and 
mangled  his  foot  and  ankle  to  such  an  extent  as  to  make  their  amputation 
necessary.  That  through  defendant's  negligence  said  engine  step  became 
loose,  defective,  and  insecurely  fastened,  so  as  to  make  it  dangerous  when 
used  for  the  purpose  for  which  it  was  placed  upon  the  engine ;  that  de- 
fendant had  negligently  failed  to  inspect  said  step,  which  it  was  its  duty 
to  do,  in  order  to  discover  its  defective  condition. 

The  appellant  specially  excepted  to  the  petition  upon  the  ground  that 
it  did  not  allege  how  and  in  what  manner  defendant  had  permitted  the 
step  of  the  engine  to  become  loose,  defective,  and  insecurely  fastened,  but 
only  the  conclusions  of  the  pleader  are  therein  stated.  The  court  over- 
ruled the  exception,  and  its  ruling  is  assigned  as  error.  '. 

It  is  not  necessary  in  pleading  a  cause  of  action  growing  out  of  the 
negligence  of  the  defendant  for  the  plaintiff  to  allege  "in  what  manner" 
the  defendant  had  permitted  the  negligence  to  occur.  The  facts  consti- 
tuting negligence  are  averred;  that  is  enough.  It  was  the  appellant's 
business  to  know  the  condition  of  its  engine  when  it  was  started  from 
the  roundhouse  and  appellee  put  to  work  upon  it.  If  this  business  had 
been  attended  to,  appellant  might  have  ascertained  how  and  "in  what 
manner"  it  "had  permitted  the  step  to  become  loose,  defective,  and  inse- 
curely fastened."  Whether  it  would  have  found  this  out  or  not,  it  would 
have  at  least  discovered  that  the  step  was  loose  and  insecurely  fastened 
and  in  a  condition  imperiling  the  life  and  limb  of  its  servants  in  the  use 
for  which  it  was  designed.  This  condition  is  a  mournful  fact  when 
shown  to  have  been  the  cause  of  appellee's  mangled  limbs  and  dreadful 
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suffering.  This  fact  was  alleged  as  negligence,  and  proof  of  it,  without 
regard  to  how  or  in  what  manner  appellant  permitted  it  to  occur,  estab- 
lished prima  facie  the  breach  of  a  duty  appellant  owed  the  appellee  as 
its  servant  which  rendered  it  liable  for  the  injuries  sustained  in  conse- 
quence. If  the  condition  of  the  step  did  not  arise  from  the  failure  of 
appellant  to  exercise  ordinary  care  to  keep  it  fixed  and  securely  fastened, 
it,  being  charged  with  knowledge  of  such  care  as  it  exercised,  should, 
when  appellee  alleged  and  proved  facts  making  a  prima  facie  case  of 
negligence,  have  shown  on  its  part  the  exercise  of  ordinary  care  to  pre- 
vent the  conditions  which  caused  the  accident.  The  court  did  not  err 
in  overruling  the  special  exception  to  the  petition.  Railway  v.  Temple- 
ton,  87  Texas,  42 ;  Railway  v.  Brinker,  68  Texas,  502. 

2.  The  charge  upon  the  measure  of  damages  is  such  as  has  been  re- 
peatedly approved  by  this  court  in  cases  where  writs  of  error  have  been 
refused  by  the  Supreme  Court.  After  instructing  the  jury  that  if  they 
should  find  for  plaintiff,  and  believe  from  the  evidence  he  was  injured  as 
alleged  in  his  petition,  then  they  should  allow  him  such  sum  as  they  be- 
lieve from  the  evidence  will  compensate  him  for  the  injury  sustained,  it 
simply  enumerates  certain  elements  of  damages  they  may  take  into  con- 
sideration in  determining  what  sum  of  money  will  compensate  him  for 
the  injury  sustained. 

3.  While  the  verdict  is  a  big  one,  we  are  not  prepared  to  say,  in  view 
of  appellee's  age,  the  amount  of  money  he  was  earning  before  he  was 
hurt,  the  nature  and  permanency  of  his  injuries,  his  intense  and  con- 
tinued suffering,  and  his  incapacity  to  pursue  his  vocation,  that  it  is  ex- 
cessive. 

The  judgment  is  affirmed. 

Affirmed. 
Writ  of  error  refused. 


Galveston,  Harrisburg  &  San  Antonio  Railway  Company  v. 
i  Thomas  D.  Jones. 

Decided  April  16,  1002. 

1.— Negligence— Pleading  and  Proof— Defective  Car. 

Under  an  allegation  by  plaintiff  in  an  action  for  personal  injury  that  de- 
fendant had  negligently  permitted  the  handhold  on  the  side  of  a  car  to  become 
defectively  and  insecurely  fastened,  evidence  was  admissible  to  show  that  the 
wood  in  which  the  end  of  the  handhold,  which  pulled  out,  was  inbedded,  waa  not 
sound. 

2. — Same— Evidence. 

That  a  witness  was  not  present  at  the  accident  and  did  not  disclose  the 
source  of  his  information  as  to  the  condition  of  the  car,  did  not  render  his 
testimony  as  to  such  condition  inadmissible  as  being  hearsay. 

3. — Same— Inspection  of  Car— Competency— Question  for  Jury. 

Although  defendants  car  inspector  testified  that  he  had  been  inspecting 
cars  for  many  years  and  that  no  other  accident  had  ever  occurred  from  a  defect 
in  a  car  inspected  by  him,  and  this  was  uncontradicted,  yet  as  the  handhold  of 
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the  car  In  question  did  pull  off  while  being  ordinarily  used  a  few  hours  after 
his  inspection,  the  question  of  his  competency  was  properly  submitted  to  the 
jury. 

4.— Personal  Injury— Measure  of  Damages. 

In  an  action  for  negligent  personal  injury  the  court  properly  charged  that 
the  jury  might  allow  plaintiff  such  sum  as  would  compensate  him,  taking  into 
consideration  mental  and  physical  pain  suffered,  consequent  upon  his  injuries, 
and  his  diminished  capacity  to  labor  and  earn  money  in  the  future,  and  the 
charge  was  not  objectionable  as  allowing  double  damages. 

Appeal  from  Bexar.    Tried  below  before  Hon.  J.  L.  Camp. 

Baker,  Botts,  Baker  &  Lovett  and  Newton  &  Ward,  for  appellant. 

Perry  J.  Lewis  and  H.  C.  Carter,  for  appellee. 

PLY,  Associate  Justice. — This  is  a  suit  for  damages  alleged  to  have 
accrued  through  the  negligence  of  the  railway  company  in  furnishing 
to  appellee,  its  employe,  a  defective  appliance  with  which  to  perform  the 
labor  incumbent  upon  him  by  virtue  of  his  employment.  A  trial  by 
jury  resulted  in  a  verdict  and  judgment  for  $15,000  in  favor  of  appellee. 

From  the  statement  of  facts  we  find  that  appellee  while  climbing  the 
side  of  a  freight  car  to  reach  the  top,  where  his  duties  as  brakeman  called 
him,  was  precipitated  to  the  ground  and  permanently  and  seriously  in- 
jured by  the  handhold  on  the  car  pulling  out.  The  handhold  was  in 
such  a  defective  condition  as  to  cause  the  fall  and  consequent  injuries  of 
appellee,  through  the  negligence  of  appellant.  Appellee  was  28  years 
of  age  when  injured,  was  strong  and  healthy,  and  was  earning  from  $80 
to  $90  a  month  as  a  brakeman. 

The  first  assignment  of  error  complains  of  the  admission  in  evidence 
of  the  answer  of  M.  L.  Pitch  to  an  interrogatory,  on  the  grounds  that  ap- 
pellee only  read  a  portion  of  the  interrogatory  and  read  the  answer  to 
the  entire  interrogatory,  and  because  the  answer  was  hearsay,  and  because 
the  interrogatory  presupposes  that  other  questions  had  been  answered 
in  a  certain  way,  and  because  there  was  no  pleading  authorizing  testi- 
mony as  to  the  condition  of  the  wood  to  which  the  handhold  was  attached. 
The  petition  alleged  that  appellant  had  negligently  allowed  and  per- 
mitted the  handhold  to  become  defectively  and  insecurely  fastened  to 
the  car,  and  the  allegation  is  directly  responded  to  by  the  evidence  that 
"the  wood  in  which  the  end  of  the  handhold,  which  pulled  out,  was  im- 
bedded, was  not  sound."  If  the  wood  on  the  car  to  which  the  handhold 
was  attached  was  so  decayed  that  it  would  not  hold  screws  put  through 
the  handhold,  this  was  evidence  that  the  handhold  was  defectively  and 
insecurely  fastened  to  the  car.  The  first  part  of  the  interrogatory  com^ 
plained  of  was  so  framed  that  the  witness  was  to  answer  provided  the 
witness  had  answered  previous  interrogatories  affirmatively.  There  is 
nothing  to  show  that  they  were  not  so  answered,  but  in  deference  to 
appellant's  objections,  the  first  part  of  the  interrogatory  was  omitted  by 
appellee  and  only  the  last  portion  was  read.    The  witness,  as  a  matter 
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of  course,  answered  the  whole  interrogatory,  and  the  omission  of  a  part 
of  it  could  not  cure  any  well-founded  objection  to  it,  but  no  objection 
to  the  interrogatory  of  any  character  is  set  forth  in  the  bill  of  exceptions, 
unless  it  is  held  to  be  embodied  in  the  objections  to  the  answer,  which 
are  not  tenable.  The  answer  was  not  hearsay,  although  the  witness  may 
not  have  been  present  when  the  accident  occurred.  There  was  no  ques- 
tion as  to  the  identity  of  the  car,  and  however  the  witness  learned  its 
identity  it  would  not  render  his  testimony  as  to  the  condition  of  the 
handhold  hearsay.  He  swore  he  saw  it  and  stated  its  condition.  No 
attempt  was  made  by  appellant  to  contradict  his  statement.  It  is  in- 
sisted by  appellant  that  the  answers  to  the  interrogatories  preceding  the 
one  of  which  complaint  was  made  were  different  from  what  the  person 
who  propounded  the  interrogatories  expected.  We  do  not  know  what 
the  preceding  interrogatories  were,  but  the  answers  of  the  witness  show 
that  he  was  a  brakeman  on  the  train  and  in  a  position  where  he  could  have 
examined  the  car  before  taken  from  the  vicinity  where  the  accident  oc- 
curred. How  the  witness  knew  the  handhold  was  the  one  that  gave  way 
when  appellee  caught  hold  of  it,  does  not  appear,  and  if  appellant  de- 
sired to  know  his  source  of  knowledge  it  might  have  been  elicited  on  the 
cross-examination. 

The  court  instructed  the  jury  as  follows :  "You  are  further  charged 
that  even  though  you  may  find  that  said  handhold  was  insecurely  fastened 
and  that  plaintiff  was  injured  by  reason  thereof,  yet  if  you  further  find 
that  said  defendant  company  appointed  competent  inspectors  who  in- 
spected said  car  before  the  same  left  the  yards  of  the  company  at  San 
Antonio,  and  that  the  defects  in  the  fastening  of  said  handhold,  if  any, 
were  not  apparent  and  could  not  have  been  discovered  by  said  inspectors 
by  the  exercise  of  ordinary  care,  then  you  are  charged  that  the  plaintiff, 
by  reason  of  his  employment,  assumed  the  risk  of  said  defect,  if  any, 
in  the  fastening  of  said  handhold,  and  you  will  find  your  verdict  for  the 
defendant." 

Appellant  objects  to  the  charge  because  it  submits  the  question  of 
competency  of  the  car  inspector  to  the  jury,  it  being  the  contention  that 
the  uncontroverted  testimony  proved  that  he  was  competent  and  the  court 
should  have  so  informed  the  jury.  It  is  true  that  the  inspector  swore 
that  he  had  been  inspecting  cars  for  many  years  and  that  no  other  acci- 
dent had  ever  occurred  from  a  defect  in  a  car  inspected  by  him,  but  the 
jury  were  not  bound  to  accept  his  testimony  as  true,  but  had  the  right 
to  weigh  his  testimony  in  the  light  of  the  character  of  inspections 
he  swore  he  had  given,  and  in  the  light  of  the  fact  that  four  or  five 
hours  after  he  had  made  the  inspection  a  handhold  pulled  off  the 
car  from  the  weight  of  an  employe  who  was  endeavoring  to  climb  up 
by  it.  The  inspector  also  swore  that  he  had  made  no  particular 
inspection  of  the  car  in  question  on  which  the  defective  handhold  was 
found,  and  it  appeared  from  his  testimony  that  he  had  a  helper  and  to- 
gether they  inspected  a  freight  train  in  twenty  minutes.  The  inspector 
swore  he  did  test  the  handhold  in  question,  and  then  said  that  he  would 
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not  swear  that  he  had  pulled  the  handhold  of  the  particular  car,  and  there 
was  no  evidence  as  to  the  efficiency  of  his  assistant.  It  would  have  been 
error  to  have  assumed  the  competency  of  the  inspector  and  his  assistant. 
No  one  except  the  inspector  testified  to  any  fact  tending  to  show  his 
competency. 

The  following  charge  was  given  by  the  court:  "If  you  find  for  the 
plaintiff  and  believe  from  the  evidence  that  he  was  injured  as  alleged  in 
his  petition,  you  should  allow  him  such  sum  as  you  believe  from  the 
evidence  will  compensate  him  for  the  injuries  sustained,  if  any,  and  in 
estimating  his  damages  you  may  take  into  consideration  the  mental  and 
physical  pain  suffered,  if  any,  consequent  upon  his  injuries,  if  any,  and 
if  you  believe  from  the  evidence  that  his  injuries,  if  any,  are  permanent 
and  will  disable  him  to  labor  and  earn  money  in  the  future,  then  you 
may  allow  him  such  sum  if  paid  now  as  you  believe  from  the  evidence 
.will  be  fair  compensation  for  his  diminished  capacity,  if  any,  to  labor 
and  earn  money  in  the  future."  The  third  assignment  of  error  attacks 
the  charge,  but  is  not  a  proposition  in  itself,  nor  is  it  followed  by  propo- 
sitions. The  reasons  given  in  the  assignment  for  the  charge  being 
erroneous  are,  that  it  does  not  give  correct  measure  of  damages,  allows 
double  damages,  allows  damages  when  none  were  proved,  and  that  it 
does  allow  the  jury  to  consider  ability  to  earn  wages  in  other  capacity  than 
that  of  brakeman.  Under  the  rules  it  would  be  disregarded,  because  no 
ground  on  which  the  charge  is  erroneous  is  presented,  the  reasons  given 
in  an  assignment  being  uniformly  disregarded.  Fuqua  v.  Brewing  Co., 
90  Texas,  298. 

However,  the  assignment  has  been  considered  as  though  containing 
propositions,  and  we  conclude  that  the  charge  is  not  open  to  the  criticisms 
directed  against  it.  In  the  charge  the  jury  was  given  the  rule  that  in 
finding  damages  compensation  was  the  end  to  be  obtained,  and  then  the 
instruction  is  given  that  to  arrive  at  such  compensation  the  jury  might 
consider  mental  and  physical  pain  and  permanent  disability  as  affecting 
future  capacity  to  earn  money,  the  amount  to  be  allowed  being  the 
present  value  of  such  damages.  The  charge  gave  the  true  measure  of 
damages,  did  not  allow  double  damages,  and  is  broad  enough  in  its  terms 
to  include  ability  to  earn  money  in  any  capacity. 

There  was  a  direct  and  irreconcilable  conflict  between  the  testimony 
of  the  physicians  who  testified  as  to  the  character  of  the  injuries  in- 
flicted upon  appellee.  Those  for  the  appellant  make  out  a  case  of  pure 
deception  and  malingering  upon  the  part  of  appellee,  while  those  for  ap- 
pellee show  the  case  of  a  man  who  has  his  spine  injured  in  such  a  way 
as  that  it  tends  to  produce  paralysis,  one  of  his  legs  partially  paralyzed, 
and  a  considerable  shrinkage  or  atrophy  of  its  muscles,  bladder  partially 
paralyzed  and  in  a  chronic  state  of  inflammation,  and  incontinency  of  the 
urine,  with  the  opinion  expressed  that  the  injuries  are  progressive  and 
permanent.  The  jury  and  the  trial  judge  wece  face  to  face  with  the  wit- 
nesses, are  no  doubt  acquainted  with  them  by  reputation,  if  not  person- 
ally and  professionally,  and  it  was  their  peculiar  duty  to  weigh  their 
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testimony  and  pass  upon  their  credibility.  In  such  cases  this  court  has 
no  authority  to  interfere  with  the  verdict  of  the  jury,  no  matter  what  the 
conclusion  as  to  the  testimony  might  be.  If  appellee  was  injured  as  his 
testimony  and  that  of  his  witnesses  tends  to  show  he  was,  the  verdict 
can  not  be  held  to  be  excessive. 

The  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Lydia  Wetsell  v.  Josephine  Hopkins  et  al. 

Decided  April  9,  1902. 

1.— Nonsuit— Dismissal— ContercUim— Affirmative  Relief. 

The  statutory  articles  to  the  effect  that  a  nonsuit  by  the  plaintiff  shall  not 
prejudice  the  right  of  the  defendant  to  be  heard  on  his  counterclaim  seeking 
affirmative  relief  will  not  prevent  a  dismissal  of  the  action  upon  a  nonsuit  taken 
by  the  plaintiff  where  the  matters  pleaded  by  the  defendant  are  purely  defensive 
and  such  as  would  not  support  an  affirmative  action.  Rev.  Stats.,  arts.  1260, 
1301. 

8. — Same— Fact  Case. 

Where  defendant's  answer  in  an  action  for  the  recovery  of  land  alleges 
that  she  purchased  it  in  good  faith  and  for  value,  without  any  knowledge  that 
her  grantor  had  procured  his  deed  from  plaintiff  by  fraud,  and  praying  that 
she  be  held  to  have  title  free  from  all  claims  and  clouds  thereon,  this  claimed 
only  such  relief  as  could  be  obtained  under  the  general  issue,  and  would  not 
preclude  a  dismissal  of  the  suit  on  nonsuit  taken  by  the  plaintiff. 

Appeal  from  Bexar.    Tried  below  before  Hon.  John  H.  Clark. 
Tarleton  &  Bass,  for  appellant. 
Qeo.  C.  Altgelt,  for  appellee. 

FLY,  Associate  Justice. — This  suit  was  instituted  by  appellee  Jose- 
phine  Hopkins  against  H.  T.  Hopkins,  W.  H.  Simms,  Lydia  Wetsell, 
Emma  Anderson,  and  Marie  Moehring  to  recover  certain  land  in  the 
city  of  San  Antonio.  She  alleged  that  the  land  was  her  separate  estate, 
and  a  deed  to  it  had  been  procured  by  the  fraud  of  H.  T.  Hopkins  and 
her  husband,  James  Hopkins. 

After  answers  had  been  filed  by  H.  T.  Hopkins  and  appellant,  Jose- 
phine Hopkins  declined  to  further  prosecute  the  suit,  and  a  nonsuit  was 
allowed,  to  which  appellant  excepted  and  has  prosecuted  this  appeaL 

The  following  agreement  appears  in  the  record: 

"In  the  above  entitled  cause  it  is  agreed  that  upon  the  trial  of  this 
cause,  defendant,  Lydia  Wetsell,  proved  as  a  fact  that  she  purchased 
the  property  in  controversy  from  H.  T.  Hopkins  and  Josephine  Hop- 
kins, his  wife,  for  a  valuable  and  adequate  consideration,  without  notice 
of  any  fraud  on  the  part  of  her  vendors,  substantially  as  alleged  by  her. 
It  is  further  agreed  that  defendant  Wetsell  proved  all  the  special  allega- 
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tions  of  her  answer.  It  is  further  agreed  that  this  stipulation  shall  take 
the  place  of  a  statement  of  facts;  the  only  issue  of  law  being  whether 
or  not  plaintiff  was  entitled  to  take  a  nonsuit  as  against  the  pleadings 
and  proof  of  said  defendant,  and  whether  or  not  said  defendant,  Wet- 
sell,  was  entitled  to  affirmative  relief  as  against  plaintiff  quieting  her 
title." 

Appellant's  answer  consisted  of  a  general  demurrer,  general  denial, 
and  a  special  answer  as  follows : 

"That  plaintiff  is  estopped  from  enforcing  the  suit  alleged  against 
defendant,  because  on  or  about  the  7th  day  of  December,  1899,  said 
Josephine  Hopkins,  then  a  married  woman,  and  having  full  capacity  to 
execute  conveyance  of  land  described  in  the  petition,  joined  by  James 
Hopkins,  her  husband,  did  in  the  manner  provided  by  law,  on  a  good 
and  valuable  consideration  therein  set  out,  execute  in  writing  and  duly 
acknowledge  the  same  in  the  manner  and  form  provided  by  statute  in 
conveyances  of  real  estate  of  married  women,  and  did  deliver  to  Hop 
T.  Hopkins  a  conveyance  and  warranty  deed  conveying  in  fee  simple 
title  to  Hop  T.  Hopkins,  Jr.,  the  identical  and  same  property  described 
and  set  out  in  said  petition  ;  and  thereafter  on  the  8th  day  of  December, 
1899,  at  11:45  o'clock  a.  m.,  the  said  warranty  deed  in  which  James 
Hopkins,  the  husband  of  said  Josephine  Hopkins,  had  joined  in  execut- 
ing, was  duly  filed  for  record  with  the  clerk  of  the  County  Court  of 
said  Bexar  County  and  thereafter  was  duly  recorded  on  the  15th  day  of 
December,  1899,  at  9 :15  o'clock  a.  m.,  in  the  deed  records  of  said  Bexar 
County,  in  volume  185,  page  86. 

"That  thereafter  and  on  the  17th  day  of  February,  1900,  the  said 
Hop  T.  Hopkins  and  Alice  L.  Hopkins,  his  wife,  by  warranty  deed  upon 
a  full  and  valuable  consideration  by  this  defendant,  Lydia  Wetsell,  paid 
to  said  Hop  T.  Hopkins,  Jr.,  and  Alice  L.  Hopkins,  his  wife,  did  not 
convey  in  fee  simple  title  the  identical  and  same  property  described  in 
plaintiff's  petition. 

"This  defendant,  further  answering,  says  that  she  had  no  knowledge 
or  information  of  the  matters  and  things  charged  in  said  petition  nor 
of  any  fact  whatever  putting  her  upon  inquiry  thereabout.  But  by 
reason  of  said  deed  so  executed  by  plaintiff  Josephine  Hopkins  and 
James  Hopkins,  her  husband,  to  Hop  T.  Hopkins,  Jr.,  and  the  long 
silence  and  time  intervening  since  the  execution  and  registration  of 
said  deed  until  the  execution  and  delivery  of  the  deed  by  Hop  T.  Hop- 
kins, Jr.,  and  his  wife  Alice  L.  Hopkins  to  this  defendant  without  any 
complaint  being  made  by  plaintiff,  and  being  thereby  induced  to  believe 
in  the  genuineness  and  validity  of  said  deed  of  plaintiff  and  husband  to 
said  Hop  T.  Hopkins,  and  relying  upon  the  same,  this  defendant  paid 
in  cash  the  said  sum  of  fifteen  hundred  dollars  aforesaid  to  said  Hop 
T.  Hopkins,  Jr. 

"This  defendant  further  says  that  she  had  no  information  of  any 
kind  whatever  or  any  knowledge  of  the  wrongB  and  injuries  complained 
of  by  plaintiff  or  any  unfairness  connected  with  or  growing  out  of  the 
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conveyance  of  said  property  by  plaintiff  until  the  original  petition  in 
this  case  was  filed  on  September  12,  1901. 

"This  defendant  further  says  that  said  Hop  T.  Hopkins,  Jr.,  and  the 
said  Alice  L.  Hopkins  are  notoriously  insolvent,  and  defendant  has  no 
remedy  by  reason  of  said  insolvency  against  said  Hop  T.  Hopkins,  Jr. 
Wherefore  defendant  says  that  plaintiff  Josephine  Hopkins  is  estopped 
from  asserting  her  title  to  said  property  by  reason  of  her  deed  and  con- 
duct as  aforesaid,  and  of  this  defendant  prays  judgment  of  the  court. 

"And  further  answering  herein,  this  defendant  alleges  that  without 
any  knowledge  whatever  of  the  facts  and  things  complained  of  in  plain- 
tiff's petition  and  wholly  innocent  of  same,  this  defendant  purchased 
said  property  from  Hop  T.  Hopkins,  Jr.,  and  wife,  Alice  L.  Hopkins, 
and  received  warranty  deed  therefor  on  17th  day  of  February,  1900, 
which  was  duly  filed  for  record  in  records  of  Bexar  County,  Texas,  on 
the  17th  day  of  February,  1900,  at  6 :35  o'clock  p.  m.,  and  duly  recorded 
on  the  2d  day  of  March,  1900,  at  8 :45  o'clock  a.  m.,  in  the  deed  records 
of  said  county,  in  volume  185,  page  441. 

"Wherefore  defendant  alleges  said  plaintiff  should  take  nothing  by 
her  suit  against  this  defendant,  and  prays  that  defendant  go  hence  with- 
out cost,  and  that  the  title  to  said  land  described  in  petition  in  this  de- 
fendant be  held  free  from  all  claims  and  clouds  thereon,  and  for  gen- 
eral relief  legal  and  equitable." 

It  is  provided  in  article  1301,  Revised  Statutes,  that  "at  any  time 
before  the  jury  have  retired  the  plaintiff  may  take  a  nonsuit,  but  he 
shall  not  thereby  prejudice  the  right  of  an  adverse  party  to  be  heard  on 
his  claim  for  affirmative  relief ;  when  the  case  is  tried  by  the  judge  such 
nonsuit  may  be  taken  at  any  time  before  the  decision  is  announced." 

Again  in  article  1260  it  is  provided :  "Where  the  defendant  has  filed 
a  counterclaim  seeking  affirmative  relief,  the  plaintiff  shall  not  be  per- 
mitted, by  a  discontinuance  of  her  suit,  to  prejudice  the  right  of  the  de- 
fendant to  be  heard  on  such  counterclaim." 

Construing  the  foregoing  articles  it  was  said  by  the  Supreme  Court 
in  Hoodless  v.  Winter,  80  Texas,  638 :  "Obviously  the  defendant  only 
seeks  such  affirmative  relief  when  by  his  own  pleadings  he  prays  for 
some  specific  recovery  that  can  not  be  given  him  under  pleadings  that  are 
strictly  defensive  and  that  serve  only  to  compel  the  plaintiff  to  prove 
his  own  cause  of  action.  The  defendant  must  not  only  pray  for  affirma- 
tive relief,  but  he  must  state  facts  showing  that  he  has  a  cause  of  action. 
If  the  defendant  is  doing  no  more  than  resisting  the  plaintiff's  recovery, 
the  statutes  recognize  the  right  of  the  plaintiff  for  his  own  protection 
to  dismiss  the  suit."  The  opinion  enunciates  the  scope  and  intent  of 
the  statute  although  it  appears  to  be  limited,  if  not  questioned,  in  the 
case  of  Short  v.  Hepburn,  89  Texas,  622. 

In  the  last  case  cited,  while  the  rule  is  not  clearly  announced,  we 
understand  from  it  that  a  party  can  ask  for  affirmative  relief  on  matter 
that  could  be  reached  in  trespass  to  try  title  by  a  plea  of  not  guilty,  but  in 
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order  to  do  so  the  matter  must  be  pleaded  offensively  and  not  de- 
fensively. 

The  pleadings  in  this  case  are  not  such  as  would  entitle  appellant  to 
relief  whether  the  view  taken  of  the  law  in  the  Hoodless- Winter  case  or 
that  in  the  Short-Hepburn  case  be  the  correct  one,  if  there  be  any  dif- 
ference in  the  views.  The  same  relief  could  have  been  obtained  under 
a  plea  of  not  guilty,  and  the  pleading  is  clearly  a  defensive  and  not 
an  offensive  one. 

The  test  to  be  applied  is,  do  the  allegations  constitute  such  a  petition 
for  the  removal  of  cloud  from  the  title  as  would  support  an  affirmative 
action?  There  is  no  attempt  to  set  up  the  necessary  facts  that  should 
be  pleaded  jn  order  to  obtain  relief  in  the  equitable  proceeding  to  remove 
cloud  from  title.     Hoodless  v.  Winter,  supra. 

The  judgment  is  affirmed. 

Affirmed. 


T.  P.  BOREN  V.  J.  S.  BOREN  ET  AL. 

Decided  April  23,  1902. 

1.— Parol  Evidence— Mortgage— Consideration. 

In  an  action  by  a  surety  to  foreclose  a  mortgage  parol  evidence  was  ad- 
missible to  correct  what  was  clearly  a  mistake  therein  in  stating  the  amount  of 
the  note  secured,  and  to  show  that  the  true  consideration  of  the  mortgage  was 
plaintiff's  suretyship  on  the  note,  and  for  this  latter  purpose  no  allegation  of 
fraud,  mistake,  or  accident  was  necessary. 

S. — Same— Payment — Check. 

Where  the  payee  of  the  note  testified  that  it  was  paid,  and  there  was  no 
controversy  as  to  the  payment,  objection  to  plaintiff's  testimony  that  he  paid 
it  in  part  by  a  check,  on  the  ground  that  the  check  was  the  best  evidence,  was 
not  well  taken. 

3.— Usury— Surety  Paying— Recovery. 

Where  a  surety  pays  a  note  bearing  usurious  interest  with  knowledge  of  the 
usury,  he  can  not  recover  from  the  principal  the  usurious  interest  so  paid,  and 
that  he  gained  knowledge  of  the  usury  after  he  signed  the  note  does  not  affect 
the  matter. 

Appeal  from  the  County  Court  of  Ellis.  Tried  below  before  Hon. 
J.  E.  Lancaster. 

T.  H.  Collier,  for  appellant 

J.  B.  Bisland,  for  appellee. 

PLY,  Associate  Justice. — This  is  a  suit  instituted  by  J.  S.  Boren 
against  appellant  and  J.  W.  Bardwell  to  recover  a  debt  of  $550,  with 
interest  and  attorney's  fees,  against  J.  S.  Boren,  and  for  $275  against 
J.  W.  Bardwell,  and  for  the  foreclosure  of  a  mortgage  on  four  mules 
given  by  T.  P.  Boren.  The  cause  was  submitted  on  special  issues  to  a 
jury,  and  on  their  findings  the  judgment  was  rendered  in  favor  of  J.  S. 
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Boren  for  the  amount  prayed  for  by  him  against  the  respective  parties, 
and  for  the  foreclosure  of  the  mortgage.  On  hearing  the  motion  for 
new  trial  the  court  eliminated  the  usurious  interest  that  had  been  allowed 
in  the  judgment  and  rendered  judgment  for  $580.31.  This  appeal  was 
perfected  by  T.  P.  Boren. 

It  was  established  by  the  facts  that  in  1897  W.  A.  Griggs  loaned  T. 
P.  Boren  $400,  and  to  secure  its  payment  took  his  promissory  note  for 
$450,  with  J.  S.  Boren  and  J.  W.  Bardwell  as  sureties.  The  note  was 
dated  September  11,  1894,  and  was  due  on  October  1,  1898.  The  $50 
was  added  in  as  interest  on  the  $400.  The  note  provided  for  10  per 
cent  attorney's  fees.  When  the  note  became  due  it  was  paid  off  by  J.  S. 
Boren,  the  amount  paid  being  $550.  The  $50  added  to  the  note  ren- 
dered it  usurious,  and  it  was  admitted  by  J.  S.  Boren  that  he  knew  that 
the  interest  was  usurious  before  he  paid  it,  and  there  is  nothing  in  the 
record  to  show  that  he  did  not  know  it  when  he  signed  the  note  as 
surety. 

To  secure  the  sureties  in  the  event  they  were  compelled  to  pay  the 
note  appellant  executed  to  them  a  mortgage  on  four  mules,  and  there 
was  a  provision  for  10  per  cent  attorney's  fees  in  case  of  suit.  In  the 
mortgage  the  debt  to  Griggs  is  described  as  being  for  $430,  instead  of 
$450,  but  the  true  date  of  the  note  and  time  of  maturity  are  given. 
Appellant  was  required  to  answer,  over  his  objection,  that  the  mortgage 
was  intended  to  secure  the  sureties  in  the  payment  of  the  Griggs  note. 
This  is  presented  as  error,  the  ground  of  objection  being  that  parol  evi- 
dence was  inadmissible  to  add  to,  take  from,  or  explain  a  written  instru- 
ment. We  think  the  testimony  was  admissible  to  correct  what  was 
clearly  a  mistake  as  to  the  amount  of  the  Griggs  note,  and  show  the 
true  consideration.  Mead  v.  Randolph,  8  Texas,  191 ;  Hicks  v.  Morris, 
57  Texas,  658;  Taylor  v.  Merrill,  64  Texas,  494. 

No  allegation  of  fraud,  accident,  or  mistake  was  necessary  as  a  basis 
for  the  proof  of  the  true  consideration.    Taylor  v.  Merrill,  above  cited. 

Appellant's  objection  to  the  testimony  of  J.  S.  Boren  that  he  paid 
the  note  in  money  and  a  check  for  $210,  on  the  ground  that  the  check 
was  the  best  evidence,  is  without  merit.  Griggs  swore  that  the.  note 
had  been  paid  and  there  was  no  controversy  on  that  question. 

It  follows  from  what  was  said  in  regard  to  the  discrepancy  between 
the  amount  of  the  note  named  in  the  mortgage  and  that  set  out  in  the 
note,  that  the  mortgage  was  intended  to  secure  the  payment  of  the  debt 
indicated  by  the  note.  That  such  was  the  case  is  demonstrated  by  the 
uncontradicted  evidence,  and  although  the  jury  found  that  the  mortgage 
was  not  given  to  secure  the  Griggs  note,  the  court  in  view  of  the  testi- 
mony did  not  en  in  ignoring  such  finding  and  rendering  a  judgment  sus- 
tained by  all  of  the  facts.  The  jury  may  have  thought  that  the  court 
wanted  a  finding  as  to  whether  Griggs  was  secured  in  his  debt  by  the 
mortgage,  and  could  truthfully  answer  that  he  was  not.  Appellees  were 
so  secured,  and  the  court  properly  foreclosed  the  mortgage  lien. 

It  appears  beyond  controversy  that  appellant  only  received  $400  from 


1902.1  Boren  v.  Boben.  223 

Griggs  and  that  the  $50  in  excess  of  that  sum  was  added  for  the  use  of 
the  money  for  a  period  of  less  than  thirteen  months,  which  was  usur- 
ious. 

Prom  the  authorities  accessible  to  the  court  it  appears  to  be  the  rule 
in  some  States  that  if  a  surety  to  a  contract  tainted  with  usury,  of  which 
he  had  knowledge  when  he  signed,  pays  it  off  he  can  not  recover  the 
usurious  interest  from  his  principal,  but  otherwise  if  he  discovers  the 
usury  after  he  signed  the  contract,  unless  he  is  notified  by  the  principal 
not  to  pay  it.  Brandt  on  Sur.  and  Guar.,  sec.  215;  Ford  v.  Keith,  1 
Mass.,  139.  The  rule,  however,  seems  to  be  different  in  other  States, 
and  knowledge  of  the  usury  at  the  time  of  payment  by  the  surety  is 
held  to  preclude  him  from  recovery  of  the  usurious  interest  from  the 
principal. 

In  this  case  J.  S.  Boren  sued  to  recover  a  debt  paid  off  by  him  as 
surety  consisting  in  part  of  usurious  interest.  He  knew  it  was  usurious 
when  he  paid  it,  because  appellant  had  told  him  so.  He  admits  his 
knowledge  of  it  in  his  pleading,  and  no  attempt  was  made  to  show 
when  the  surety's  knowledge  of  the  usury  was  obtained.  It  has  been 
held  in  Georgia  that  knowledge  of  the  usury  in  a  debt  at  time  of  its  pay- 
ment by  a  surety  would  preclude  recovery  of  the  usurious  interest,  and 
we  prefer  that  rule  to  the  one  announced  by  a  divided  court  in  the  Mas- 
sachusetts case  above  cited.  Jones  v.  Joyner,  8  Ga.,  562 ;  Mims  v. 
McDonald,  4  Ga.,  182;  Whitehead  v.  Peck,  1  Kelly  (Ga.),  140. 

We  can  not  see  any  force  in  the  distinction  attempted  to  be  drawn 
between  a  knowledge  of  the  usury  at  time  of  execution  of  the  note  and 
knowledge  gained  by  the  surety  at  any  time  before  payment.  The  fact 
that  he  gained  the  knowledge  of  the  usury  after  the  execution,  if  he  did 
so  gain  it,  did  not  render  his  position  any  better  or  worse.  He  could 
plead  usury  in  either  instance  whether  his  principal  did  or  not.  It  is 
argued  that  he  should  not  be  compelled  to  be  drawn  into  a  lawsuit,  but 
it  may  be  answered  that  a  lawsuit  in  the  capacity  of  a  defendant,  in 
company  with  his  principal,  would  not  be  more  onerous  than  a  lawsuit 
against  the  principal,  and  the  surety  should  not  be  allowed  to  deprive 
a  principal  of  a  right  that  he  has  under  the  statute  of  pleading  the 
usury  in  the  contract.  He  should  not  be  heard  to  say  that  it  is  a  per- 
sonal privilege  of  his  principal  and  that  he  may  not  choose  to  plead  it, 
and  the  surety  should  not  obstruct  his  pathway  if  he  does  wish  to  exer- 
cise his  legal  right.  The  very  fact  that  the  principal  informed  the 
surety  that  there  was  usury  in  the  contract  was  a  circumstance  tending 
to  notify  him  that  advantage  would  be  taken  of  it.  In  the  case  of  Roe 
v.  Kiser,  34  Southwestern  Reporter,  534,  it  was  said  by  the  Supreme 
•  Court  of  Arkansas :  "The  note  given  by  Kiser  and  Wroe  to  Felker,  and 
the  mortgage  by  Kiser  to  Roe,  were  usurious  and  void.  There  was  no 
legal  obligation  upon  either  Kiser  or  Roe  to  pay  the  note  they  had  given 
Felker,  and  the  evidence  does  not  show  that  Kiser  requested  Roe  to  pay 
the  same,  but  tends  to  show  that  he  did  it  voluntarily,  knowing  that  it 
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was  usurious  and  void.  This  he  had  no  right  to  do,  and  thus  make 
Kiser  liable  to  pay  the  note  he  was  not  legally  bound  to  pay."  This 
we  think  is  the  correct  doctrine,  and  that  the  court  did  not  err  in  cor- 
recting his  judgment  so  as  to  eliminate  therefrom  the  usurious  interest. 
The  judgment  is  affirmed. 

Affirmed. 


Western  Union  Telegraph  Company  v.  Jackson  Blake. 

Decided  April  30,  1902. 

1.— Contract— Law  of  Foreign  State. 

Where,  by  the  nature  and  terms  of  the  contract,  it  appears  that  it  was 
to  be  executed  in  another  country,  then  the  place  of  its  making  becomes  im- 
material, and  the  law  of  the  place  where  it  is  to  be  performed  governs  in  deter- 
mining the  rights  of  the  parties;  and  as  it  will  be  presumed  that  the  contract 
was  entered  into  with  reference  to  the  laws  of  such  other  country,  tho3e  laws 
will  be  resorted  to  in  ascertaining  its  validity,  obligation,  and  effect. 

a.— Same— Telegraph  Company— Mental  Anguish. 

Where  a  message  was  delivered  to  a  telegraph  company  in  Arkansas  for 
transmission  to  plaintiff  in  Texas,  the  contract  was  to  be  performed  in  Texas, 
and  although  the  message  was  never  sent  out  at  all,  the  breach,  consisting  in 
nondelivery,  occurred  in  Texas,  and  hence  the  plaintiff  could  recover,  under  the 
Texas  law,  for  mental  suffering  resulting  from  such  breach,  although  no  recovery 
could  be  had  therefor  under  the  laws  of  Arkansas. 

Appeal  from  the  County  Court  of  Lamar.  Tried  below  before  Hon. 
Wm.  Hodges. 

Oeo.  H.  Fearons,  M.  R.  Oeer,  and  N.  L.  Lindsley,  for  appellant 

Moore,  Parker  &  Birmingham,  for  appellee. 

NEILL,  Associate  Justice. — "Cotton  Plant,  Ark.,  Jan.  13,  1901. — 
To  Jackson  Blake,  Paris,  Texas:  Grandma  low  sick.  Come  at  once. 
John  T.  Blake." 

The  above  telegram  was  on  the  day  of  its  date  delivered  by  John  T. 
Blake,  as  the  agent  of  and  for  the  benefit  of  the  sender,  to  appellant  at 
its  office  in  Cotton  Plant,  State  of  Arkansas,  for  transmission  and  deliv- 
ery to  Jackson  Blake,  at  Paris,  Lamar  County,  Texas.  Though  the 
company  accepted  the  message  and  received  pay  for  its  transmission 
and  delivery,  it  was  in  fact  never  transmitted,  nor  wirded  from  Cotton 
Plant,  but  remained  in  the  company's  office  there  without  any  effort  on 
the  part  of  the  company  or  its  agents  to  transmit  it  at  all. 

Jackson  Blake  is  the  son  of  the  person  designated  in  the  telegram  as 
"Grandma."  She  was  then  on  her  deathbed,  and  died  before  appellee 
could  have  reached  her  after  receiving  the  message,  had  it  been  trans- 
mitted and  delivered  with  reasonable  dispatch;  but  if  it  had  been  so 
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transmitted  and  delivered  he  would  have  received  it  in  time  to  have  at- 
tended her  burial,  which  he  would  have  done. 

By  reason  of  the  negligent  failure  of  appellant  to  promptly  transmit 
and  deliver  the  message  to  appellee  at  Paris,  Texas,  he  there  suffered 
mental  anguish,  to  his  damage  in  the  sum  of  $325,  on  account  of  not 
being  able  to  be  present  at  the  burial  of  his  mother  in  Arkansas. 

These  facts  are  shown  by  the  evidence  and  established  by  the  verdict, 
and  for  the  purpose  of  this  appeal  are  undisputed  by  the  appellant. 

The  question  raised  in  different  forms  by  the  assignments  of  error,  is, 
do  these  facts  show  any  liability  on  the  part  of  appellant  for  the  damages 
occasioned  by  mental  anguish  suffered  by  appellee  in  Texas  by  reason  of 
the  company's  negligent  failure  to  promptly  transmit  and  deliver  the 
telegram  ? 

It  is  urged  by  appellant  that  contract  to  transmit  and  deliver  the 
message  was  made  and  broken  in  the  State  of  Arkansas,  where  mental 
anguish  is  not  recognized  as  an  element  of  damages  flowing  from  a 
breach  of  a  contract  of  this  character.  This  to  our  minds  is  a  very 
narrow  view  to  take  of  the  question.  While  the  contract  was  made  in 
Arkansas,  it  was  to  be  performed  by  the  transmission  of  the  telegram  to 
Paris,  Texas,  and  its  delivery  there  to  appellee.  Prom  the  very  nature  of 
the  contract,  he  could  receive  no  benefit  whatever  from  it  unless  it  was 
performed  by  the  delivery  of  the  message  to  him  at  Paris.  Such  per- 
formance was  the  obligation  due  him  there  by  the  appellant,  and  its 
failure  to  discharge  this  obligation  is  the  proximiate  cause  of  his  anguish 
and  damages. 

Appellant's  failure  to  send  the  message  out  of  Arkansas  is  simple 
evidence  conclusive  of  a  breach  of  its  contract,  not  of  where  the  breach 
occurred.  The  breach  occurred  where  under  the  contract  it  was  to  be 
performed,  and  consisted  of  the  nondelivery  of  the  message.  This  was 
at  Paris,  Texas.  There  the  damages  flowing  from  the  breach  were  sus- 
tained. There  jurisdiction  was  acquired  and  the  case  tried.  It  is  by 
the  law  of  the  State  where  the  contract  was  to  be  performed,  and  was 
breached  in  its  performance,  and  the  anguish  suffered  in  consequence, 
the  damages  should  be  measured  and  determined. 

In  obligations  it  is  the  will  of  the  contracting  parties,  and  not  the 
law,  which  fixes  the  place  of  performance,  either  by  express  words  or 
implication,  as  the  place  to  the  jurisdiction  of  which  the  contracting 
parties  elected  to  submit  themselves.  And  a  contract  is  governed  by 
the  law  with  a  view  to  which  it  is  made,  because,  by  the  consent  of  the 
parties,  that  law  becomes  a  part  of  the  agreement.  Pritchard  v.  Norton,, 
106  U.  S.,  124,  27  L.  Ed.,  104.  "If,  by  the  nature  and  terms  of  the  con- 
tract, it  appears  it  was  to  be  executed  in  another  country,  then  the  place 
of  making  the  contract  becomes  immaterial,  and  the  law  of  the  place 
where  the  contract  is  to  be  performed  governs  in  determining  the  rights 
of  the  parties.  If  a  contract  is  made  in  one  State  or  county,  and  it  is 
to  be  performed  in  another,  it  will  be  presumed  that  it  was  entered  into 
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with  reference  to  the  laws  of  the  latter,  and  those  laws  will  be  resorted 
to  in  ascertaining  the  validity,  obligation,  and  effect  of  the  contract." 
Beach  on  Mod.  Law  of  Con.,  sec.  592,  and  authorities  cited  in  note; 
Telegraph  Co.  v.  Eubank,  38  S.  W.  Rep.  (Ky.),  1068;  Packing  Co.  v. 
Telegraph  Co.,  70  111.,  275.  The  opinion  of  this  court  in  Thomas  v. 
Telegraph  Company,  25  Texas  Civil  Appeals,  398,  is  in  perfect  har- 
mony with  the  principles  stated. 

There  is  no  error  in  the  judgment  and  it  is  affirmed. 

Affirmed. 


George  Halliday  v.  Mary  A.  D.  Lambright  et  al. 

Decided  May  7,  1902. 

1.— Evidence— Limitations— Minority. 

Where  a  mother,  though  asked  in  a  deposition,  failed  to  state  the  age  of  her 
children,  this  could  not,  in  the  absence  of  any  evidence  impeaching  her,  properly 
be  taken  as  in  conflict  with  her  subsequent  deposition  that  one  son  was  born  on 
a  particular  date  such  as  would  permit  him  to  reply  minority  to  a  plea  of  limi- 
tations; and  the  mother's  evidence  will  therefore  support  a  finding  in  the  son's 
favor  on  that  issue. 

2.— Motion  for  New  Trial— Diligence— Cumulative  Evidence. 

In  trespass  to  try  title  the  defendant  pleaded  limitations  and  plaintiff  pleaded 
her  coverture  in  reply  and  testified  by  deposition  that  she  was  married  in  1879, 
and  the  verdict  was  in  her  favor.  A  witness  in  the  case  testified  that  plaintiff 
was  married  in  1880,  a  date  at  which  her  action  would  have  been  barred.  De- 
fendant moved  for  a  new  trial,  and  attached  to  his  motion  an  ex  parte  deposition 
of  plaintiff  subsequently  taken  in  which  she  testified  that  she  was  married  in 
1879.  Held,  that  although  such  evidence  was  cumulative  and  due  diligence  by 
defendant  was  not  shown,  yet  the  motion  should  have  prevailed  as  against  a 
judgment  in  plaintiff's  favor  obtained  by  virtue  of  her  own  false  testimony. 

3. — Same — Evidence — Certified  Copy  from  Another  State. 

To  his  motion  for  a  new  trial  defendant  attached  also  a  copy  of  plaintiff's 
marriage  license  and  the  return  thereon,  certified  to  by  the  clerk  of  the  court 
in  another  State.  Held,  that  while  the  court  might,  in  determining  the  motion 
for  a  new  trial,  take  into  consideration  the  copy  of  the  marriage  license  so  certi- 
fied, yet  it  would  not,  under  the  statute,  be  admissible  in  evidence  where  certi- 
fied only  as  is  required  of  instruments  recorded  in  this  State,  the  statute  being 
different  as  to  proving  matters  recorded  elsewhere. 

4.— Deed— Construction. 

Where  a  deed  did  not  purport  to  be  made  for  anyone  except  the  grantor,  the 
court  properly  declined  to  charge  that  the  jury  might  take  into  consideration 
the  other  evidence  as  to  facts  and  circumstances  and  the  length  of  time  which 
had  elapsed  since  the  execution  of  the  deed  in  determining  whether  the  grantor 
had  authority  to  act  for  others. 

6.-^-Evidence— Ex  Parte  Affidavit 

An  ex  parte  affidavit  of  a  third  person,  with  which  a  party  to  a  suit  is  in  no 
way  connected,  is  not  admissible  in  evidence  against  such  party. 

6. — Practice  on  Appeal — Harmless  Error. 

Error  in  refusing  special  charges  affecting  the  interests  of  a  plaintiff  who 
recovered  nothing  is  harmless  as  to  the  defendant. 

Appeal  from  Grayson.     Tried  below  before  Hon.  Rice  Maxey. 
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E.  C.  McLean,  for  appellant. 
A.  L.  Beaty,  for  appellees. 

NEILL,  Associate  Justice. — This  suit  was  brought  in  the  ordinary 
form  of  trespass  to  try  title  by  Mary  A.  D.  Lambright  and  others  as  heirs 
of  W.  P.  DuBose  to  recover  a  certain  tract  of  land  located  and  patented 
by  virtue  of  a  bounty  land  certificate  issued  to  said  DuBose.  The 
original  suit  was  filed  on  March  17,  1898,  the  only  plaintiffs  then 
being  Mrs.  Lambright  and  her  husband,  and  Mrs.  W.  C.  Newton,  who 
was  alleged  to  be  a  feme  sole.  On  January  12,  1899,  the  first  amended 
original  petition  was  filed  making  numerous  other  parties  plaintiffs. 
A  second  amended  original  petition  was  filed  on  October  11,  1900,  mak- 
ing additional  plaintiffs,  and  on  April  8,  1901,  a  third  amendment  was 
filed  in  which  many  of  the  parties  plaintiff  were  omitted,  and  for  the 
first  time  Walter  W.  DuBose  was  made  a  plaintiff. 

.  There  were  a  number  of  defendants  to  the  suit,  but  as  George  Halliday 
is  the  only  one  who  appealed  from  the  judgment,  it  will  be  only  necessary 
to  state  the  matters  plead  by  him  and  find  such  facts  as  relate  to  his  as- 
signments of  error.  He  plead  not  guilty,  the  three,  five,  and  ten  years 
statutes  of  limitation,  and  suggested  improvements  in  good  faith.  He 
asserted  and  claimed  title  to  150  acres,  described  by  metes  and  bounds, 
of  the  land  sued  for.  Of  the  tract  claimed  by  him  Evangeline  Lombard, 
joined  by  her  husband,  recovered  an  undivided  two-ninths  interest,  and 
Walter  W.  DuBose  recovered  an  undivided  one-eighteenth  interest  there- 
in, the  appellant  recovering  the  value  of  his  improvements  made  in  good 
faith. 

W.  B.  T.  DuBose,  for  the  benefit  of  whose  heirs  the  donation  certificate 
was  issued,  was  killed  in  the  massacre  at  Goliad  in  1836,  and  left  neither 
wife,  children,  father,  mother,  brothers  nor  sisters  surviving  him.  His 
heirs  on  the  paternal  side  are  the  descendants  of  Samuel  DuBose  and 
Benjamin  DuBose,  brothers,  and  Elizabeth  Brown,  nee  DuBose,  the 
sister  of  his  father,  Joel  DuBose.  As  to  the  heirs  on  the  maternal  side, 
two  theories  were  developed  by  the  testimony.  The  first  is  that  they 
are  the  descendants  of  a  sister  of  Mary  Ann  DuBose,  nee  Mell,  the 
mother  of  Wm.  P.  B.  DuBose.  The  second  is  that  they  are  the  descend- 
ants of  John  Mell,  Thos.  Mell,  and  William  Mell,  uncles  of  deceased's 
mother  and  brothers  of  his  maternal  grandfather.  The  testimony  from 
which  these  diverse  theories  grow  is  of  course  conflicting;  but  it  is  suf- 
ficient to  sustain  the  first.  According  to  it  the  mother  of  Wm.  P.  B. 
DuBose  had  one  sister,  who  married  Samuel  DuBose,  the  brother  of 
Joel  DuBose.  One  child,  Clement  C.  DuBose,  was  the  issue  of  this 
marriage,  who  left  surviving  him  three  children,  and  Evangeline  W. 
Lombard  and  Walter  W.  DuBose  are  his  grandchildren.  In  fact  it  is 
admitted  by  appellant  in  the  statement  of  facts  that  "the  evidence  was 
sufficient  to  show  the  heirship  of  plaintiffs  (among  whom  are  Evangeline 
W.  Lombard  and  Walter  W.  DuBose)  who  recovered  on  the  trial,  and 
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to  show  that  they  inherited  the  interest  which  they  respectively  recov- 
ered." This  being  conceded,  the  only  remaining  question  of  fact  to  be 
determined  is  whether  the  action  of  Evangeline  W.  Lombard  and  Walter 
W.  DuBose,  or  of  either  of  them  (for  they  are  the  only  parties  plaintiff 
who  recovered  as  against  the  appellant),  is  barred  by  the  statute  of  limi- 
tation. 

This  question,  as  to  Walter  W.  Dubose,  was  not  passed  upon  by  the 
jury,  for  after  all  the  evidence  was  introduced  the  court  peremptorily  in- 
structed the  jury  to  find  for  him  so  much  of  the  land  as  he  recovered. 
This  charge  is  assigned  as  error;  and  under  the  assignment  we  will  con- 
sider the  evidence  bearing  upon  it.  In  replication  of  appellant's  plea  of 
limitation,  Walter  W.  plead  minority,  and  for  the  purpose  of  this  issue  it 
may  be  conceded  that  the  evidence  is  sufficient  to  show  his  right  of  action 
is  barred,  unless  it  was  saved  by  his  infancy.  As  is  seen  from  our  state- 
ment of  the  case,  he  first  appeared  as  a  party  plaintiff  in  this  suit  on 
April  8,  1901.  The  only  evidence  as  to  his  age  adduced  upon  the  trial 
is  that  of  his  mother,  who  testified  that  he  was  born  February  24,  1878. 
If  this  testimony  is  true,  the  statute  of  limitations  did  not  commence  to 
run  against  him  until  the  24th  of  February,  1899.  In  that  event  only 
two  years  one  month  and  eleven  days  had  run  when  his  suit  was  insti- 
tuted, and  consequently  he  could  not  be  barred  by  any  of  the  statutes  of 
limitation.  This,  as  we  have  said,  is  the  only  evidence  upon  this  issue. 
It  is  true  that  Emma  DuBose,  Walter's  mother,  in  a  prior  deposition, 
although  asked  as  to  the  ages  of  her  children,  failed  to  state  their  ages, 
as  did  another  witness  who  resided  near  her.  This  omission  to  state 
the  ages  of  the  children,  while  it  may  have  been  good  ground  to  quash 
the  deposition,  can  not,  in  the  absence  of  any  testimony  tending  to  im- 
peach her  or  in  derogation  of  her  testimony,  be  taken  as  in  conflict  with 
her  subsequent  deposition  in  which  she  stated  that  Walter  was  born 
on  February  24,  1878.  We  therefore  find  as  a  fact  that  Walter  W.  Du- 
Bose's  action  was  not  barred  by  the  statute  of  limitation,  and  hold  that 
the  court  did  not  err  in  peremptorily  instructing  the  jury  to  find  in  his 
favor. 

In  replication  of  appellant's  plea  of  limitation,  Evangeline  W.  Lom- 
bard plead  coverture.  By  agreement  of  counsel  the  court  charged  the 
jury  that  if  they  believed  from  the  evidence  that  she  was  not  married 
until  the  24th  day  of  December,  1880,  she  was  barred  by  the  statute  of 
limitation  from  recovering  against  the  defendant  Halliday.  This  we 
may  take  as  an  admission  on  the  part  of  her  counsel  that  under  the 
facts  developed  upon  the  trial  her  action  was  barred  if  she  was  not  mar- 
ried until  that  time.  She  testified  by  deposition  taken  on  the  1st  of 
September,  1900,  that  she  was  married  in  the  year  1879,  without  giving 
t&e  exact  date.  Eebecca  A.  Gratton,  by  deposition  taken  on  the  8th 
of  October,  1900,  testified  that  Evangeline  W.  Lombard  was  married  on 
the  24th  of  December,  1880.  Here  we  see  a  direct  conflict  in  the  testi- 
mony, and  it  was  for  the  jury  to  determine  the  fact  as  to  when  the  mar- 
riage occurred.     They  found  upon  the  charge  submitted  that  she  was 
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married  in  the  year  1879.  This  would  be  conclusive  of  the  issue,  were  it 
not  for  the  fact  that  it  was  sought  to  be  opened  again  by  a  motion  by 
appellant  for  a  new  trial  upon  the  ground  of  newly  discovered  testi- 
mony. After  the  trial  appellant  took  Mrs.  Lombard's  ex  parte  deposi- 
tions,  in  which  she  testified  that  she  was  married  December  24,  1880,  and 
that  her  marriage  was  solemnized  by  Rev.  Surratt,  in  Coahoma  County, 
Mississippi.  A  certified  copy  of  the  marriage  license  and  return  was 
obtained  showing  that  she  was  married  on  December  24,  1880,  by  Rev. 
Surratt.  Her  deposition  and  certified  copy  of  the  license  and  return 
were  attached  to  and  made  a  part  of  appellant's  amended  motion  for  a 
new  trial.  The  motion  was  overruled,  and  the  ruling  of  the  court  is 
assigned  as  error.  We  believe  this  assignment  is  well  taken.  Her 
testimony  upon  the  trial  was  in  direct  conflict  with  the  testimony  of 
the  other  witness.  If  Mrs.  Gratton's  testimony  were  true,  according  to 
the  admission  of  her  counsel  Mrs.  Lombard's  action  was  barred  by  the 
statute  of  limitation.  It  was  made  to  appear  in  the  amended  motion 
for  a  new  trial  by  Mrs.  Lombard's  own  testimony,  corroborated  by  a 
copy  and  return  of  her  marriage  license,  that  the  evidence  she  gave  on 
the  trial  was  untrue,  and  that  the  testimony  in  conflict  with  it  showed 
that  she  was  married  on  December  24,  1880.  While  the  newly  discov- 
ered evidence  may  be  regarded  as  cumulative,  and  while  it  may  be  that 
the  proper  diligence  was  not  exercised  to  produce  it  upon  the  trial,  we 
think  that  in  a  case  like  this,  where  a  verdict  is  shown  to  rest  alone  upon 
the  false  testimony  of  a  party  at  interest,  the  rules  in  regard  to  cumu- 
lative testimony,  and  the  failure  to  exercise  due  diligence  to  procure 
it,  should  not  be  applied  against  a  party  who  has  been  deprived  of  prop- 
erty to  which  he  had  absolute  title  of  which  he  could  not  be  divested,  but 
for  the  testimony  of  the  adverse  party,  which  was  shown  to  be  absolutely 
untrue.  As  is  said  by  the  Supreme  Court  in  McMurray  v.  McMurray,  67 
Texas,  669:  "The  willful  giving  of  false  testimony  by  a  party  to  an 
action  in  relation  to  a  matter  affecting  the  issue  to  be  tried  is  fraud  of 
the  most  pernicious  character,  and  for  such  conduct  the  party  injured  by 
it  is  entitled  to  have  the  cause  remanded." 

The  question  as  to  whether  the  certified  copy  of  the  marriage  license 
and  the  return  thereon  were  admissible  in  evidence  upon  the  trial  is  not 
before  us.  We  think,  however,  that  upon  the  motion  for  new  trial  they 
were,  in  connection  with  the  depositions  of  Mrs.  Lombard,  persuasive, 
and  should  have  been  considered  by  the  court  in  acting  upon  the  motion. 
In  view  of  another  trial  we  deem  it  proper  to  say  that  we  entertain  very 
grave  doubts  as  to  the  admission  of  the  copy  of  the  license  as  evidence 
upon  the  certificate  of  the  clerk  alone.  Our  statutes  in  regard  to  the 
admission  of  copies  of  records  of  public  officers  and  of  instruments  of 
writing  required  or  permitted  by  law  to  be  recorded  in  the  office  of  the 
county  clerk  have  reference  only  to  records  of  officers  and  the  office  of  the 
clerks  of  county  courts  in  this  State,  and  can  not  be  extended  beyond  its 
jurisdiction. 
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The  deed  from  W.  H.  Mell  to  B.  P.  and  J.  B.  HollingBworth,  under 
which  appellant  claims,  does  not  purport  to  be  for  or  in  behalf  of  any 
person  except  the  grantor  himself.  He  claimed  to  be  the  next  of  kin, 
and  the  heir  of  W.  P.  B.  DuBose,  and  in  making  the  deed  acted  only  in 
his  own  right,  and  did  not  pretend  to  act  as  a  representative  of  any 
other  person.  In  view  of  these  facts  the  court  was  not  authorized  to  sub- 
mit the  charge  requested  by  appellant  to  the  effect  that  the  jury  might 
look  to  all  the  facts  and  circumstances  introduced  in  evidence  and  also 
take  into  consideration  the  length  of  time  that  had  elapsed  since  the  exe- 
cution of  the  instrument,  and  determine  whether  W.  H.  Mell  had  author- 
ity from  the  other  heirs  of  W.  P.  DuBose  to  act  for  them. 

Nor  did  the  court  err  in  refusing  to  give  at  appellant's  request  a 
special  instruction  to  the  effect  that,  in  deciding  as  to  whether  or  not 
the  mother  of  W,  P.  DuBose  had  a  sister  as  claimed  by  plaintiffs,  the  jury 
could  take  into  consideration  the  affidavit  of  W.  H.  Mell  to  the  effect 
that  he  was  the  nearest  blood  relative  and  heir  of  Mary  Ann  Mell,  the 
mother  of  W.  P.  DuBose,  and  give  said  affidavit  such  weight  as  they, 
under  all  the  circumstances,  considered  it  entitled  to.  We  can  conceive 
of  no  rule  of  evidence  which  would  authorize  the  jury  to  consider  the 
ex  parte  affidavit,  with  which  plaintiffs  were  in  no  ways  connected,  of  a 
third  party  as  evidence  against  them  for  any  purpose. 

As  Mrs.  Newton,  one  of  the  plaintiffs,  failed  to  recover  anything  in 
this  suit,  any  error  that  the  court  may  have  committed  in  refusing  spe- 
cial charges  affecting  her  interest  was  as  to  appellant  harmless. 

There  is  no  error  in  the  judgment  in  favor  of  Walter  W.  DuBose,  and 
it  is  affirmed.  On  account  of  the  error  of  the  court  in  refusing  to  grant 
appellant  a  new  trial  as  against  Mrs.  Evangeline  Lombard,  such  judg- 
ment is  reversed  and  the  cause  remanded  for  a  new  trial  .as  between  her 
and  appellant. 

Affirmed  in  part;  reversed  and  remanded  in  part. 


W.  D.  Gordon  et  al.  v.  H.  L.  Hall  et  al. 

Decided  May  28,  1902. 

1. — Trespass  to  Try  Title — Common  Source. 

In  trespass  to  try  title  the  parties  will  be  held  to  claim  under  a  common 
source  where  it  is  shown  that  the  plaintiffs  claim  in  part  as  heirs  of  T.  and  in 
part  under  other  heirs  of  his,  and  that  defendant,  while  in  possession,  received  a 
deed  from  the  grantee  of  T.'s  executor,  and  also  one  from  TVs  remaining  heir, 
under  which  conveyances  he  had  maintained  suit  to  quiet  title  against  outside 
claimants,  and  no  other  deraignment  of  defendant's  title  is  shown. 

2. — Same — Operation  of  Rule. 

Where  plaintiffs  proved  common  source  and  a  superior  title  in  the  land  under 
such  sources,  it  devolved  upon  defendant  to  meet  the  prima  fade  case  thus 
made  against  them  by  proving  that  they  held  by  virtue  of  a  title  superior  to  the 
common  source;  and  evidence  merely  of  title  in  some  one  anterior  to  the  con- 
veyance of  the  common  grantor  does  not  make  such  proof. 
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$.— Same— Burden  Not  Shifted. 

The  fact  that  defendant,  while  in  possession,  took  his  conveyance  from  the 
common  source  merely  for  the  purpose  of  "buying  his  peace,"  does  not  shift  the 
burden  of  proof  upon  the  other  party. 

4.— Same— Possession. 

Nor  is  mere  possession  by  defendant  at  the  time  of  receiving  conveyances 
from  the  common  source  alone  sufficient  to  show  a  title  superior  to  the  common 
source  and  defeat  plaintiff's  .action,  where  the  latter  has  shown  common  source 
and  superior  title  deraigned  thereunder. 

5. — Same — Costs  and  Expenses — Lien. 

Where  in  trespass  to  try  title  the  defendant  has  pleaded  and  claimed  the 
exclusive  benefit  of  a  judgment  against  outside  parties  quieting  title  in  him, 
he  is  not  entitled  to  ask  that,  in  case  the  plaintiff  recover,  the  expense  of  such 
former  litigation  be  decreed  to  be  a  lien  on  the  land  in  his  favor. 

fl.— Practice  on  Appeal— Cause  Remanded,  When. 

"  Where  it  appears  that  appellee  has  some  evidence  showing  a  right  to 
recover,  and  which  should  be  considered  by  a  jury,  the  Court  of  Civil  Appeals,  on 
reversing  a  judgment  in  his  favor,  will  remand  the  case,  instead  of  rendering 
judgment  for  the  appellant. 

Appeal  from  Grayson.    Tried  below  before  Hon.  Rice  Maxey. 

W.  J.  Brown  and  A.  L.  Beatty,  for  appellants. 

Head  &  Dillard  and  Wolfe,  Hare  &  Semple,  for  appellees. 

NEILL,  Associate  Justice. — This  suit  was  brought  on  the  15th  day 
.of  November,  1900,  by  the  appellants,  W.  D.  Gordon  and  Allen  A. 
Townes,  against  appellees,  H.  L.  Hall,  J.  W.  Markham,  M.  Clountz,  and 
J.  H.  Bounds,  in  the  form  of  an  action  of  trespass  to  try  title  to  recover 
and  obtain  a  partition  of  the  Joseph  Reese  840-acre  survey  situated  in 
Grayson  County,  Texas.  Gordon  claims  an  undivided  three-fifths,  and 
Townes  an  undivided  one-fifth  interest  in  the  land,  and  they  alleged  that 
appellants  owned  the  other  one-fifth. 

The  appellees  answered  by  plea  of  not  guilty,  the  statutes  of  three, 
five,  and  ten  years  limitations,  improvements  in  good  faith,  and  prayed 
judgment  for  title  and  possession  of  the  land  as  against  the  appellants. 

The  case  was  tried  before  a  jury,  and  after  the  evidence  was  heard, 
a  verdict  was  peremptorily  instructed  for  the  defendants;  and  from  the 
judgment  entered  on  it  this  appeal  is  prosecuted. 

The  evidence  shows  that  the  land  in  question  was  patented  on  the  7th 
day  of  May,  1872,  to  the  heirs  of  Joseph  Reese  by  virtue  of  duplicate 
certificate  No.  167,  issued  January  5,  1858,  in  lieu  of  headright  certifi- 
cate No.  743,  issued  January  25,  1839.  Original*  certificate  No.  743 
was,  by  order  of  the  probate  court  of  Brazoria  County,  Texas,  made  in 
partition  proceedings  of  the  estate  of  Joseph  Reese,  sold  on  the  1st 
Tuesday  of  June,  1857,  to  C.  K.  Reese,  a  son  of  the  original  grantee. 
The  report  was  duly  confirmed  by  the  court,  and  a  deed  made  to  the 
purchaser  in  pursuance  of  the  order  of  confirmation.  It  is  admitted 
that  C.  K.  Reese  acquired  title  to  the  certificate  by  virtue  of  said  pro- 
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ceedings  and  sale.  From  the  statement  of  facts  before  us,  it  appears 
undisputed  that  C.  K.  Reese  entered  into  a  contract  with  R.  J.  Townes, 
by  the  terms  of  which  the  latter  was  to  procure  a  duplicate  certificate 
in  lieu  of  certificate  No.  743,  and  for  his  services  the  former  agreed  to 
give  him  (Townes)  one-fourth  of  the  duplicate  certificate. 

C.  K.  Reese  died  in  1858,  leaving  a  will  by  which  he  bequeathed  to  his 
executors,  A.  G.  McCormick  and  E.  Stevens,  all  his  property,  to  be  held 
by  them  in  trust  for  the  benefit  of  his  children,  and  to  be  conveyed  by  his 
executors  to  his  children,  share  and  share  alike,  as  they  became  of  age. 
His  executors  were  not  required  to  give  bond,  and  they  were  made,  by  the 
will,  guardians  of  the  children,  and  clothed  with  full  power  to  manage  his 
estate  independent  of  the  probate  court.  The  will  was  duly  probated, 
and  McCormick  only  qualified  as  executor.  He  inventoried  three-fourths 
of  the  certificate  as  belonging  to  the  estate  of  his  testator.  The  agree- 
ment made  between  C.  K.  Reese  and  R.  J.  Townes,  by  which  the  latter 
was  to  procure  a  duplicate  certificate  of  certificate  No.  743  and  receive 
for  his  services  one-fourth  of  such  certificate,  was  recognized  by  Mc- 
Cormick as  executor  of  the  estate  of  C.  K.  Reese.  Townes  procured  a 
duplicate  of  certificate  No.  743,  the  duplicate  being  No.  167,  and  placed 
it  in  the  hands  of  H.  E.  Taylor,  of  Fannin  County,  for  location.  In 
1860  a  part  of  the  duplicate  certificate  was  located  on  the  land  in  con- 
troversy in  Grayson  County,  and  patent  issued  May  17,  1872,  to  Joseph 
Reese,  his  heirs  and  assigns.  R.  J.  Towns  died  in  1875,  leaving  a  will 
by  which  he  appointed  Chas.  S.  West  independent  executor.  A.  G. 
McCormick  as  independent  executor  of  Chas.  E.  Reese,  and  Chas.  S. 
West  as  independent  executor  of  R.  J.  Townes,  made  a  verbal  agreement 
by  which  they  agreed  that  West,  as  independent  executor  of  R.  J. 
Townes,  was  to  have  the  survey  in  controversy  and  another  tract  of  160 
acres  of  land  in  Grayson  County  located  by  the  same  certificate,  and  that 
A.  G.  McCormick,  as  executor  of  the  estate  of  Chas.  K.  Reese,  was  to 
have  the  unlocated  balance  of  said  certificate.  C.  S.  West,  as  executor 
of  Townes,  in  1875  executed  a  deed  to  H.  E.  Taylor  conveying  the  un- 
divided 160  acres  of  the  land  in  controversy  and  also  160  acres  in 
Grayson  County,  located  by  virtue  of  the  same  certificate.  On  Septem- 
ber 28, 1898,  H.  E.  Taylor,  by  his  deed  of  that  date,  conveyed  to  appellee, 
H.  L.  Hall,  the  undivided  160  acres  of  the  lands  in  controversy.  The 
deed  recited  that  it  was  the  land  conveyed  to  H.  E.  Taylor  by  C.  S.  West 
as  executor  of  R.  J.  Townes,  who  died  in  1865.  He  left  surviving  him 
as  his  only  heirs  five  children,  whose  names  are  Allen  R.  Townes  (one 
of  the  appellants),  N.  Cobb  Townes,  Mrs.  Mila  T.  Morris,  Mrs.  Pattie 
E.  Rector,  and  Mrs.  Pollie  T.  Carlton.  Mrs.  Carlton,  as  one  of  the  heirs 
of  Townes,  joined  by  her  husband,  Fred  Carlton,  on  the  7th  day  of 
August,  1898,  by  deed  of  that  date,  conveyed  to  appellee,  H.  L.  Hall, 
her  undivided  one-fifth  interest  in  all  the  lands  involved  in  this  suit, 
the  deed  reciting  that  the  interest  conveyed  was  that  to  which  she  was 
entitled  as  an  heir  at  law  of  Robt.  J.  Townes.  In  October,  1900,  prior 
to  the  institution  of  this  suit,  N.  Cobb  Townes,  Mila  T.  Morris,  and 
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Pattie  E.  Rector,  conveyed  all  their  undivided  interest  in  the  land  in 
controversy  to  the  appellant,  W.  D.  Gordon. 

In  the  abstract  of  title  filed  in  this  case  by  the  appellee,  R.  L.  Hall, 
the  deeds  from  H.  E.  Taylor  and  the  one  from  Pollie  T.  Carlton  and 
her  husband,  above  described,  appear;  and  there  is  also  set  out  in  his 
abstract  of  title  a  judgment  rendered  in  March,  1900,  by  the  Court  of 
Civil  Appeals  of  the  Fifth  Supreme  Judicial  District  of  Texas,  in  the 
case  of  H.  L.  Hall  v.  Unknown  Heirs  of  Joseph  Reese,  No.  2768,  quiet- 
ing Hall's  title  and  possession  of  the  land  in  controversy.  The  opinion 
of  the  court  recites  the  facts  upon  which  the  judgment  was  rendered, 
and  it  appears  therefrom  that  it  was  based  upon  the  findings  that  R.  J. 
Townes  acquired  title  thereto  by  virtue  of  his  agreement,  hereinbefore 
stated,  with  C.  K.  Reese,  and  the  partition  made  by  their  executors 
above  referred  to,  and  that  Hall  was  in  possession  of  the  premises,  claim- 
ing the  same  through  Townes,  as  his  source  of  title,  by  virtue  of  the  deeds 
made  to  him  (Hall)  by  Taylor  and  Pollie  T.  Carlton.  The  opinion  is 
reported  under  the  style  of  Hall  v.  Reese's  Heirs,  in  58  Southwestern  Re- 
porter, 974,  and  is  here  referred  to  for  the  purpose  of  verifying  our 
holding  that  it  is  based  upon  the  findings  stated. 

The  other  appellees  claim  through  Hall  on  contracts  made  subsequent 
to  his  purchase  from  Taylor  and  Mrs.  Carlton. 

These  undisputed  facts,  standing  alone,  in  our  opinion  conclusively 
show  that  appellants  and  appellees  claim  title  to  the  land  in  controversy 
through  R.  J.  Townes  as  a  common  source,  and  that  under  such  source 
appellants  have  title  to  four-fifths  and  appellees  one-fifth  of  the  premises. 

"Evidence  that  the  defendant  claims  title  under  the  common  grantor 
is  prima  facie  proof  that  such  grantor  had  the  title  at  the  time  he  un- 
dertook to  convey  the  right  which  the  defendant  claims;  and  this 
necessarily  involves  the  assumption  that  he  had  acquired  the  title  of 
all  previous  owners.  The  true  rule  as  to  proof  of  common  source 
means  this,  if  it  means  anything.  The  rule  is  statutory  in  this  State; 
and  to  permit  a  defendant  to  defeat  its  operation  by  showing  the  naked 
fact  that  previous  to  the  time  the  grantor  undertook  to  convey,  some 
third  party  had  title,  would  render  it  nugatory.  *  *  *  Since  plain- 
tiff must  prove  his  title  in  order  to  recover,  it  would  seem  that  when 
he  has  shown  title  under  the  common  source,  that  proof  by  defendant, 
however  made,  that  the  common  grantor  had  no  title  ought  to  be  a  de- 
fense. But  *  *  *  evidence  merely  of  title  in  some  one  anterior  to 
the  conveyance  of  the  common  grantor  does  not  make  such  proof."  Rice 
v.  Railway,  87  Texas,  91. 

"The  effect  of  proof  of  common  source  by  the  plaintiff  can  not  be 
met  and  overcome  by  the  defendant  merely  by  showing  that  he  claims 
the  land  under  another  source  of  title  which  is  defective  and  legally 
insufficient  as  evidence  of  title.  He  can  prove  any  title  which  he 
possesses,  but  he  can  not  escape  from  the  rile  of  common  source  by 
showing  a  different  claim  of  title  under  muniments  which  do  not  invest 
title  in  him."     Smith  v.  Davis,  47  S.  W.  Rep.,  104. 
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The  appellants  having  proved  the  common  source  and  a  superior 
title  to  four-fifths  interest  in  the  land  under  such  source,  it  devolved 
upon  appellees  to  meet  the  prima  facie  case  thus  made  against  them  by 
proving  they  held  title  to  the  premises  by  virtue  of  a  title  superior  to 
the  common  source.  This  was  not  done  by  proof  of  the  judgment  re- 
covered by  Hall  against  the  Reese  heirs  in  the  Court  of  Civil  Appeals 
above  referred  to.  This  judgment,  in  our  opinion,  emphasizes  and 
strengthens  appellant's  proof  of  common  source.  In  other  words,  it 
demonstrates  conclusively  to  our  mind  that  Hall  could  not  have  recov- 
ered in  that  case  without  showing  that  the  title  of  the  Reese  heirs  had 
been  divested  and  passed  from  them  to  R.  J.  Townes,  and  that  he 
(Hall)  held  title  under  Townes.  Though  his  interest  acquired  through 
Townes  was  only  one-fifth,  yet  it  entitled  him  to  recover  possession  of  the 
entire  tract.  But  his  recovery  inured  to  the  benefit  of  Townes*  other 
heirs  or  their  grantors,  who  were  his  tenants  in  common.  If,  as  Hall 
contends,  his  purchase  from  Taylor  and  Mrs.  Carlton  was  merely  for 
the  purpose  of  "buying  his  peace,"  it  still  devolved  upon  him  to  show 
that  he  held  possession  of  the  land  by  title  superior  to  the  one  he  had 
acquired  for  that  purpose.  The  burden  of  proving  this  was  upon  him, 
a  prima  facie  case  having  been  made  out  by  appellants  showing  common 
source,  and  this  burden  was  not  met  by  proof  of  the  naked  fact  of  pos- 
session at  the  time  he  obtained  the  deeds  from  Taylor  and  Mrs.  Carlton. 
He  offered  no  other  proof  of  title  than  possession.  This  possession  must, 
to  have  constituted  title,  have  been  of  such  a  nature  and  character  and 
continued  for  such  length  of  time  as  would  constitute  it  under  the 
statute  of  limitations.  As  to  whether  the  evidence  shows  he  had  acquired 
title  by  limitations  prior  to  the  time  of  his  purchase  from  Mrs.  Carlton, 
was  a  question  of  fact  to  be  considered  by  the  jury.  We  will  not  discuss 
the  evidence  upon  this  question,  but  will  say  that  it  is  certainly  not  of 
such  conclusive  character  as  would  warrant  the  court  in  holding  as  a 
matter  of  law  that  it  constituted  title,  and  in  instructing  a  peremptory 
verdict  in  favor  of  appellees.  The  evidence  upon  this  question  is  not 
materially  different  from  that  in  Hall  v.  Clountz,  63  Southwestern  Re- 
porter, 941,  decided  in  this  court,  in  which  the  question  of  HalFs  title  by 
limitation  to  a  part  of  the  land  in  controversy  was  directly  in  issue,  in 
which  it  was  held  that  the  evidence  was  insufficient  to  show  such  title. 
Yet  in  our  opinion,  under  the  undisputed  evidence,  the  appellants  in  this 
case  were  entitled  to  recover  the  interest  claimed  by  them  in  the  land 
sued  for,  if  it  were  not  for  appellee's  claim  of  title  under  the  statute  of 
limitations  and  the  evidence  introduced  by  them  upon  it.  This,  in  our 
judgment,  is  the  only  issue  in  the  case,  and  were  it  not  that  there  is  some 
evidence  upon  it  entitling  it  to  be  determined  by  a  jury,  we  would,  with- 
out hesitation  reverse  the  judgment  of  the  court  below  and  render  judg- 
ment here  for  appellants. 

Under  this  view  of  the  case,  it  is  unnecessary  for  us  to  consider  any 
of  the  assignments  of  error  made  by  appellants  upon  the  exclusion  of 
evidence  offered  by  them. 
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The  judgment  of  the  District  Court  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 

ON    MOTION   FOR   ADDITIONAL   CONCLUSIONS. 

As  the  undisputed  evidence  shows  that  appellants  and  appellees  de- 
raign  title  from  a  common  source,  and  the  evidence  excluded  was  for  the 
purpose  of  showing  title  in  such  source,  we  deem  it  unnecessary  to  pass 
upon  the  assignments  of  error  which  complain  of  the  rejection  of  such 
evidence.  If  appellants'  title  under  the  common  source  is  superior  to 
appellees',  the  latter  can  not  recover  without  showing  the  existence  of 
a  title  independent  of  and  superior  to  the  one  emanating  from  such 
source,  and  that  they  hold  under  such  independent  and  superior  title. 
Therefore  it  is  immaterial  whether  the  common  grantor  of  both  parties 
had  title  or  not,  and  there  could  be  no  such  issue  between  them  for  the 
admission  of  the  evidence. 

As  the  evidence  shows  that  appellees  contended  throughout  the  trial 
that  the  judgment  in  the  case  of  H.  L.  Hall  v.  Unknown  Heirs  of  Joseph 
Reese  did  not  inure  to  appellants'  benefit;  that  they  could  claim  nothing 
by  virtue  of  it;  that  it  inured  to  appellees'  benefit  alone;  and  that  appel- 
lees claimed  title  independent  of  such  judgment,  we  deemed  it  unneces- 
sary to  pass  upon  the  questions  raised  by  the  assignments  which  com- 
plain of  the  court's  overruling  appellants'  exceptions  to  that  part  of 
appellees'  first  supplemental  petition  which  alleges  certain  expenses, 
including  attorney's  fees,  traveling,  etc.,  incurred  in  the  prosecution  of 
such  suit,  and  asks,  in  the  event  of  appellants'  recovery  of  the  land,  they 
be  charged  with  such  expenses  and  that  they  be  decreed  a  lien  upon  the 
premises  in  appellees'  favor.  This  we  denied  for  the  reason  that  no 
court,  in  the  face  of  such  contentions,  would  permit  a  recovery  by  appel- 
lees for  such  expenses.  However  we  are  of  the  opinion  that  the  excep- 
tions to  the  supplemental  petition  should  have  been  sustained. 


Moore  &  Hollow  v.  J.  W.  Graham. 

Decided  May  28,  1902. 

1.— Homestead— Title. 

Ownership  of  the  fee  is  not  essential  to  the  existence  of  the  homestead,  which 
may  even  be  of  such  nature  as  to  be  a  mere  chattel,  or  a  leasehold  interest. 

2. — Same — Unfathered  Crops. 

Ungathered  crops  growing  upon  a  homestead  are  exempt  from  execution, 
since  a  levy  thereon  and  gathering  them  would  involve  an  invasion  of  the  home- 
stead right. 

3. — Same  Measure  of  Damages— Conversion. 

Where  ungathered  crops  on  a  homestead  are  unlawfully  levied  on  and  ap- 
propriated, the  value  of  the  crops  affords  the  measure  of  damages,  so  far  as  the 
mere  conversion  is  concerned. 
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4. — Same— Evidence— Crop  Not  Matured. 

Evidence  that  a  crop  of  cotton  was  thrice  picked  over  after  a  levy  on  it, 
sufficiently  shows  that  the  crop  was  not  matured  at  the  date  of  the  levy,  and 
warranted  the  court  in  refusing  to  charge  upon  the  theory  that  the  crop  was 
matured  and  therefore  subject  to  levy. 

5.— Homestead— Leased  Tracts  Not  Contiguous— Designation. 

A  homestead  may  consist  of  several  separate  parcels  of  leased  land,  and  it  is 
not  necessary  that  they  should  be  contiguous,  or  be  acquired  at  the  same  time,  or 
from  the  same  landlord;  and  there  need  not  be  such  use  of  the  subsequently 
leased  tract  as  would  amount  to  an  original  designation  of  a  homestead. 

6.— Same— Damages— Consent  to  Subletting. 

•Where  the  defendant  claimed  damages  for  a  levy  on  his  crops,  on  the  ground 
that  they  were  a  part  of  his  homestead,  which  was  on  leased  premises,  the  plain- 
tiff could  not,  in  defense,  raise  the  issue  of  whether  defendant,  who  was  a  sub- 
lessee of  the  land,  was  occupying  with  the  consent  of  the  owner. 

7.— Lease — Subletting— -Ratification. 

Where  a  sublessee  enters  and  cultivates  a  crop  and  the  owner  thereafter 
claims  a  part  of  the  gathered  crop  as  rent,  there  is  a  sufficient  ratification  of 
the  subletting. 

8. — Same — Homestead— Rents. 

Where  crops  levied  upon  by  attachment  and  converted  by  the  plaintiff  were 
exempt  from  execution,  and  the  defendant  recovered  in  reconvention  therefor  no 
more  than  his  actual  damages,  the  amount  so  recovered  by  him  could  not  be 
offset  by  the  judgment  for  plaintiff  on  his  debt,  since  if  this  could  be  done,  the 
exemption  would  be  rendered  ineffective. 

Appeal  from  the  County  Court  of  Collin.  Tried  below  before  Hon. 
J.  H.  Faulkner. 

Abernethy  &  Beverly,  for  appellants. 

5TEILL,  Associate  Justice. — This  suit  was  brought  by  appellants 
on  a  promissory  note  to  recover  a  balance  of  $552.53.  At  the  time  the 
suit  was  instituted  an  attachment  was  sued  out  and  levied  upon  twenty- 
five  acres  of  cotton  growing  upon  premises  leased  by  appellee. 

The  appellee,  defendant  below,  plead  general  denial;  payment  of  the 
note;  that  the  cotton  levied  on  was  growing  on  his  homestead,  and 
exempt  from  execution ;  that  it  had  been  converted  by  appellants  to  ap- 
pellee's damage  in  the  sum  of  $600;  and  that  the  writ  of  attachment 
was  wrongfully  and  maliciously  sued  out,  for  which  he  asked  in  recon- 
vention exemplary  damages. 

The  case  was  tried  by  a  jury,  who  returned  a  verdict  in  favor  of  appel- 
lants for  $486.71,  the  amount  due  on  the  note,  and  also  in  favor  of 
appellee  for  $586.17,  actual  damages,  and  $51.61  exemplary  damages. 
Upon  this  verdict  judgment  was  rendered  for  the  respective  parties. 
After  its  rendition  the  appellee  remitted  $100  of  the  actual  and  all  of  the 
exemplary  damages,  the  aggregate  amount  of  the  remittitur  being 
$151.66.  The  judgment  provides  that  the  amount  recovered  by  appellee 
can  not  be  offset  by  the  sum  recovered  by  appellants,  for  the  reason  that 
appellee's  judgment  is  for  damages  arising  from  the  attachment  of  his 
exempt  property.     From  this  judgment  Moore  &  Eollow  have  appealed. 

The  facts  show  that  at  the  time  the  suit  was  instituted  and  the  writ 
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of  attachment  sued  out,  the  appellee  was  the  head  of  a  family ;  that  he 
owned  no  land  in  fee  simple;  that  he  was  a  farmer  by  vocation,  and 
was  living  and  farming  for  the  support  of  his  family  upon  rented  prem- 
ises; that  the  house  occupied  by  himself  and  family  was  situated  on  a 
different  tract  of  land  from  that  on  which  the  cotton  levied  upon  was 
grown,  the  two  tracts  being  about  a  quarter  of  a  mile  apart,  and  rented 
at  different  times  from  different  parties,  but  that  both  tracts  were  oc- 
cupied and  used  by  him  and  his  family  for  the  purposes  of  a  home,  and 
that  when  so  used  the  appellants  procured  an  attachment  to  be  sued  out 
and  levied  upon  the  cotton  growing  upon  the  twenty-five  acres,  which  was 
picked  and  ginned  at  the  instance  of  the  officers  making  the  levy,  and 
sold  by  virtue  of  an  order  of  court  obtained  by  appellants.  The  cotton 
*t  the  time  of  the  levy  was  reasonably  worth  $486.17. 

Ownership  of  the  fee  is  not  essential  to  the  existence  of  a  homestead. 
The  home  may  be  even  of  such  a  nature  as  to  be  mere  chattel,  and  any 
sort  of  title,  whether  legal  or  equitable,  will  support  a  homestead  claim. 
Spear.,  Law  of  Marr.  Worn.,  sec.  252. 

Upon  levying  upon  an  unsevered  crop,  the  officer  must  either  take 
possession  of  the  land  to  gather  the  crop  (as  was  done  in  this  instance), 
or  must  sell  it  ungathered.  In  the  latter  case  the  right  would  pass  to  the 
purchaser  at  the  sale  to  go  upon  the  land  and  take  off  the  crop.  In 
order  to  complete  the  sale,  or  to  make  it  effective,  possession  must  be 
taken  of  the  land  upon  which  the  crop  is  grown,  and  for  a  time  at  least 
an  officer  or  purchaser  must  exercise  dominion  and  control  of  it.  This, 
says  the  Supreme  Court,  is  an  invasion  of  the  homestead  right,  and  can 
not  be  permitted.  Coates  v.  Caldwell,  71  Texas,  22.  Crops  upon  a 
homestead,  while  growing,  are  exempt  from  execution.  59  Texas,  205. 
The  occupation  by  the  head  of  a  family  of  a  homestead  for  agriculture 
is  for  the  purpose  of  realizing  therefrom  something  to  support  himself 
and  family  rather  than  to  employ  it  as  a  mere  place  wherein  to  shelter 
him  and  them  from  the  winters  cold  or  summer  heat.  If  the  exemption 
extended  to  him  does  not  include  an  ungathered  crop,  whether  matured 
or  not,  it  is  of  no  benefit  to  the  owner.  In  such  an  event  he  and  his 
wife  and  children  would  only  have  the  privilege  of  standing  in  the  house 
or  yard  and  seeing  an  officer  invade  their  field  and  take  possession  of, 
by  virtue  of  an  attachment  or  execution,  the  crops  growing  or  standing 
thereon,  and  appropriate  the  fruits  of  their  toil  without  any  benefit 
from  what  the  law  was  intended  to  secure  them.  Freeman  on  Ex.,  3  ed., 
sec.  247a. 

The  jury,  by  the  charge  of  the  court,  were  only  allowed  to  find  the  ac- 
tual damages  plead  by  appellee  in  reconvention,  in  the  event  it  appeared 
from  the  evidence  that  the  crop  levied  upon  was  standing  or  growing 
upon  his  homestead.  If  it  was  not  on  his  homestead,  according  to  the 
charge,  its  seizure  and  appropriation  by  the  constable,  by  virtue  of  the  at- 
tachment, furnished  appellee  no  grounds  for  "damages.  Therefore  it  was 
not  error  for  the  court  to  refuse  to  instruct  the  jury,  at  appellant's  re- 
quest, "that  growing  crops,  when  ready  to  be  harvested,  are  not  in  them- 
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selves  exempt  from  levy,  but  when  such  crops  are  on.  a  homestead  they 
can  not  be  levied  on." 

Appellants  admit  that  the  entrance  on  a  homestead  and  levy  upon 
crops  growing  thereon  is  unauthorized  by  law,  but  contend  that  the 
measure  of  damages  is  not  the  value  of  the  crops  appropriated  and  con- 
verted by  virtue  of  such  levy.  This  may  not  be  the  full  measure  of 
damages,  for  there  may  be  damages  other  than  the  conversion  of  the 
property,  but  to  the  extent  of  the  property  appropriated  or  converted 
its  value  is  the  measure.  This  was  all  the  actual  damages  claimed  or 
proven  in  this  case,  and  when  appellee  proved  that  his  property  was 
unlawfully  seized  and  appropriated  at  the  instance  of  appellant,  he  was 
entitled  to  recover  at  least  the  value  of  the  property  as  the  measure  of 
the  damages. 

In  our  opinion  as  long  as  a  crop  grown  upon  a  homestead  is  unsevered 
from  the  realty,  that  it  partakes  of  its  nature  and  that  its  appropriation 
and  conversion  is  of  a  part  of  the  homestead  and  can  not  be  regarded 
merely  as  the  conversion  of  personalty.  But  however  this  may  be,  the 
contention  of  appellants  that  the  court  erred  in  refusing  to  instruct  the 
jury  that  crops  which  are  grown  on  a  homestead  are  personal  property 
can  not  be  maintained  upon  the  ground  that  the  cotton  levied  upon 
was  matured  and  standing  in  the  field  unpicked  when  the  levy  was 
made,  for  the  evidence  does  not  show  that  the  crop  was  mature  at  that 
time.  True,  part  of  the  cotton  was  open  and  ready  for  picking,  but 
the  evidence  shows  that  the  crop  was  picked  thrice  after  the  levy  was 
made.  If  it  was  all  mature  and  open,  why  was  it  not  all  gathered  during 
the  first  picking? 

A  homestead  may  consist  of  several  parcels  of  land  which  need  not  be 
adjoined  or  contiguous  to  the  one  upon  which  are  situated  the  dwelling 
house  and  home  of  the  family,  but  may  be  entirely  disconnected  there- 
with or  each  remotely  situated  therefrom.  Spear,  Law  of  Marr.  Worn., 
sec.  249.  Nor  is  it  necessary  that  the  several  parcels  should  be  acquired 
at  the  same  time ;  nor,  when  it  consists  of  leased  premises,  that  the  several 
parcels  should  be  leased  from  and  held  under  the  same  landlord.  Were 
the  several  parcels  designated  and  intended  as  a  homestead  and  used  for 
homestead  purposes  by  the  head  of  the  family  at  the  time  of  the  levy 
is  the  question.  If  they  were,  then  no  parcel  of  it,  though  it  may  have 
been  separated  from  that  part  upon  which  the  dwelling  house  and  home 
of  the  family  was  situated,  would  be  subject  to  execution  or  liable  for 
the  debts  of  the  owner,  i.  e.,  if  the  aggregate  quantity  of  parcels  did 
not  exceed  200  acres.  In  this  case  the  dwelling  house  and  home  of 
appellee's  family  was  on  a  parcel  of  land  rented  from  Daugherty,  and  was 
separate  and  detached  from  the  twenty-five  acres  afterwards  rented  from 
Parker  upon  which  the  cotton  levied  upon  was  growing.  Under  these 
facts,  which  are  undisputed,  it  would  have  been  misleading  to  have 
charged  the  jury,  as  was  requested  by  appellants,  that  "before  the  Parker 
land  would  become  also  a  part  of  defendant's  homestead,  there  must  be 
such  use  as  would  amount  to  a  designation  of  homestead  of  the  subse- 
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quently  acquired  Parker  land  as  fully  as  the  same  would  be  required  in 
the  original  designation  of  homestead."  The  original  designation  of  the 
part  rented  from  Daugherty  consisted  in  appellee's  moving  with  his 
family  into  the  dwelling  house  situated  thereon  with  the  intention  of 
living  there  during  the  term  for  which  the  premises  were  leased.  This 
was  a  full  and  complete  designation,  and  when  the  Parker  land  was 
leased  for  homestead  purposes,  this  designation,  by  residence  on  the 
Daugherty  parcel,  became,  in  connection  with  appellee's  appropriation 
of  the  Parker  parcel  to  homestead  uses,  the  designation  of  that  parcel. 
In  other  words,  without  the  proper  designation  of  the  Daugherty  parcel 
in  the  manner  aforestated,  there  would  have  been,  under  the  facts  in 
this  case,  no  designation  as  a  homestead  of  the  parcel  subsequently 
rented  from  Parker.  But  the  proper  designation  attached  to  it,  and  it 
became  a  part  of  appellee's  homestead  as  soon  as  he  began  to  appropriate 
and  use  it  in  connection  with  the  Daugherty  property  for  homestead 
purposes. 

It  was  a  matter  of  no  concern  to  any  one  except  the  original  lessor 
(Mrs.  Graves)  whether  appellee  rented  from  her  lessee  (Parker)  with 
or  without  her  consent.  If,  however,  her  consent  were  necessary,  there  is 
abundant  evidence,  of  it,  of  her  ratification  of  the  lease,  for  the  evidence 
shows  that  appellee  entered  upon  it  as  the  lessee  of  Parker,  planted  and 
raised  the  crop  of  cotton  thereon,  and  when  it  was  gathered  she  claimed 
a  part  of  the  fruits  of  appellee's  labor  as  rents  due  from  him  to  her. 
It  was  error  in  the  court  to  charge  that  if  appellee  were  a  subtenant 
as  to  the  Graves  land,  he  could  not  rent  and  claim  it  as  a  homestead 
without  the  consent  of  Mrs.  Graves ;  and  then  to  charge  the  jury  directly 
to  the  contrary.  Yet  this  error,  under  the  facts,  was  harmless  to  appel- 
lants, for  they  were  not  entitled  to  the  part  of  the  charge  in  their  favor, 
for  neither  the  law  nor  the  facts  warranted  it. 

If  appellants  deemed  the  charge  upon  the  question  of  homestead  not 
full  enough,  they  should  have  presented  to  the  court  a  special  charge 
embracing  everything  that  they  deemed  necessary  for  the  jury  to  consider 
in  determining  the  question.  But  they  devoted  all  their  efforts  to  pre- 
vent the  court  from  submitting  such  issue,  and  sought,  by  asking  special 
instructions,  to  have  the  court  withdraw  such  issue  from  the  jury  by 
telling  them  that  the  facts  were  not  such  as  would  warrant  them  in  con- 
sidering the  question  of  homestead.  The  issue  was  clearly  raised  by  the 
pleadings  and  evidence,  and  the  charge  of  the  court,  as  far  as  it  went,  was 
the  law.  If  it  did  not  go  far  enough,  it  was  the  fault  of  appellants  in 
not  presenting  special  charges  embracing  everything  they  desired  to  be 
considered  by  the  jury  in  determining  the  issue. 

As  we. have  said  in  the  preceding  part  of  this  opinion,  the  measure  of 
damages  was  the  value  of  the  cotton  converted  at  the  time  of  the  levy. 
The  land  upon  which  it  was  grown  was  not  rented  by  the  appellee  from 
Mrs.  Graves,  and  primarily  he  was  not  indebted  to  her  for  its  rental,  but 
the  rent  was  directly  due  her  from  Parker.  She  did  not  intervene  in  this 
suit  for  the  rents  due  her,  nor  was  she  in  any  way  a  party  to  the  pro- 
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ceeding,  and  the  payment  to  her  by  the  constable  of  what  she  claimed 
as  rent  due  her  would  not  prevent  appellee  from  recovering  the  full  value 
of  the  property  converted.  He  could  not  have  his  property  taken  and 
the  proceeds  of  the  sale  of  a  part  of  it  arbitrarily  paid  to  another  upon 
the  assumption  that  the  payment  was  in  settlement  of  his  debt,  without 
having  opportunity  to  be  heard  upon  the  question  of  such  indebtedness. 

The  ground  upon  which  the  judgment  in  favor  of  appellee  rests  is  that 
the  property  was  exempt  from  seizure  at  the  time  it  was  levied  upon  by 
virtue  of  appellant's  writ  of  attachment.  This  is  established  by  the  ver- 
dict; and  being  settled  it  was  proper  for  the  court  to  enter  judgment 
with  the  provision  that  the  amount  recovered  by  appellee  could  not  be 
offset  by  the  judgment  recovered  against  him  by  appellants.  For  if  the 
judgment  based  upon  the  wrongful  seizure  and  conversion  of  exempt 
property  could  be  offset  by  a  judgment  for  debt  recovered  by  the  adverse 
party  in  the  same  suit,  our  exemption  laws  would  be  rendered  ineffective. 
Cone  v.  Lewis,  64  Texas,  331 ;  12  Am.  and  Eng.  Enc.  of  Law,  2  ed.,  p. 
265;  Duff  v.  Wells,  7  Heisk.  (Tenn.),  17. 

There  is  no  error  assigned  requiring  a  reversal  of  the  judgment,  and  it 
is  therefore  affirmed. 

Affirmed. 


D.  J.  ANDEB80N  V.  MAGGIE  CABTER  ET  AL. 

Decided  May  28,  1&02. 

1.— Homestead— Remainderman. 

Whether  a  remainderman  can  acquire  a  homestead  right  in  the  land  during 
the  life  estate,  his  possession  and  occupancy  thereof  being  permissive  and  he 
managing  the  property  for  the  holder  of  the  life  estate,  is  doubted,  but  not 
decided. 

2. — Same — Deed  Without  Wife's  Joinder— Abandonment. 

Where  the  homestead  is  the  separate  property  of  the  husband,  his  deed  thereof 
in  which  the  wife  does  not  join  will  operate  as  a  conveyance  where  he  afterwards 
leaves  the  place  and  acquires  another  homestead. 

3. — Same — Limitations. 

Where  the  surviving  wife  exercised  her  right  of  possession  of  the  home- 
stead, and  the  son  of  the  deceased  husband  resided  thereon  with  his  family  by 
her  permission,  managing  the  place  for  her,  limitations  did  not  run  in  his  favor. 

Appeal  from  Navarro.     Tried  below  before  Hon.  L.  B.  Cobb. 

Callicutt  &  Call,  for  appellant. 

Simlcins  &  Mays,  for  appellees. 

JAMES,  Chief  Justice. — This  action  was  brought  by  D.  J.  Anderson 
against  Mrs.  J.  S.  Anderson  and  Mrs.  Maggie  Carter  and  her  husband, 
to  cancel  a  deed,  and  for  title,  to  an  undivided  one-seventh  interest  in 
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a  tract  of  320  acres  in  the  Kincannon  survey,  and  an  undivided  one- 
seventh  of  87%  acres  adjoining  the  above,  in  the  W.  N.  Anderson  sur- 
vey. The  petition  averred  that  plaintiff  about  September  25,  1882, 
executed  a  deed  to  his  brother  J.  S.  Anderson  for  the  purpose  and  with 
the  intention  of  simply  placing  legal  title  in  him  in  trust  for  plaintiff; 
also  that  at  the  date  of  said  deed  appellant  and  his  wife  were  living  on 
the  said  land  as  a  homestead,  and  his  wife  did  not  join  in  said  deed; 
also  that  said  J.  S.  Anderson  died  about  four  or  five  years  ago  and  during 
his  lifetime  never  claimed  said  land,  but  permitted  plaintiff  and  his  wife 
to  continue  to  occupy  same,  which  they  did  continuously  to  the  present 
time;  and  that  the  plaintiff  has  held  peaceable  and  adverse  possession  of 
said  land,  cultivating,  using,  enjoying,  and  living  upon  same  for  more 
that  ten  years  next  preceding  the  filing  of  this  suit,  and  is  accordingly 
entitled  to  same  by  limitations;  that  plaintiff  has  learned  since  the  death 
of  J.  S.  Anderson  that  the  defendants  herein  are  setting  up  claim  to  said 
land  under  said  deed. 

Mrs.  J.  S.  Anderson  and  Maggie  Carter,  the  defendants,  are  respect- 
ively the  widow  and  daughter  of  J.  S.  Anderson. 

Appellees  answered  by  special  exceptions,  by  general  denial,  and 
specially  answered  to  the  effect  that  the  deed  was  valid  and  genuine  and 
made  for  a  valuable  consideration ;  that  said  deed  had  been  executed  and 
on  record  for  more  than  nineteen  years;  that  J.  S.  Anderson  had  de- 
parted this  life  more  than  five  years  prior  to  the  institution  of  this  suit, 
and  there  had  never  been  any  assertion  of  any  right  to  the  land  by 
plaintiff  during  said  period  ■  of  nineteen  years,  nor  was  any  question 
ever  raised  as  to  the  validity  and  good  faith  of  said  deed  until  the  insti- 
tution of  this  suit,  and  that  plaintiff's  demand  was  stale  and  barred  by 
limitation;  that  Mrs.  S.  L.  Anderson  was  the  surviving  widow  of  Dr. 
W.  N.  Anderson,  who  died  in  1855;  that  she  had  a  homestead  thereon 
of  200  acres,  and  also  at  least  a  life  estate  in  one-third  of  the  407% 
acres,  and  according  to  her  contention,  as  well  as  that  of  appellant,  had 
a  community  half  interest,  and  that  she  had  been  in  possession  of  the 
whole  tract  ever  since,  by  the  mutual  consent  of  all  the  heirs ;  that  there 
had  never  been  any  partition  of  the  land,  and  that  the  use  of  said  land 
by  appellant  was  subject  to  Mrs.  Anderson's  occupancy  and  with  her 
permission ;  that  if  plaintiff  acquired  title  by  limitation,  it  passed  under 
his  warranty  by  estoppel  to  appellees;  and  that  if  plaintiff  had  any 
homestead  rights  in  the  land  when  he  executed  the  deed,  his  wife  sub- 
sequently died  and  he  abandoned  it  as  a  homestead  long  prior  to  the 
institution  of  suit,  whereby  said  deed  became  operative  and  the  title 
passed  to  defendant's  ancestor. 

The  case  was  tried  before  the  court  without  a  jury,  resulting  in  a  ver- 
dict and  judgment  for  defendants,  on  May  22,  1901.  The  trial  court 
did  not  file  conclusions  of  law  and  fact,  and  none  were  asked.  The  case 
is  before  this  court  on  appeal  by  plaintiffs. 

The  facts  should  be  resolved  to  sustain  the  judgment,  if  this  is  legally 

Vol.  29  Civil— 16. 


242  29  Texas  Civil  Appeals  Reports.        Hth  District, 

practicable,   the  judge  having  filed  no  conclusions.    We  conclude  as 
follows : 

1.  The  testimony  and  circumstances  admit  of  the  finding  that  the 
deed  from  appellant  and  his  stepbrother  was  a  sale  of  appellant's  interest 
in  the  land,  was  for  valuable  consideration,  and  was  not  a  conveyance  in 
trust. 

2.  The  land  belonged  to  Dr.  William  Nix  Anderson,  the  father  of  ap- 
pellant and  J.  S.  Anderson,  who  died  in  1855.  When  he  died  he  left 
children  by  his  first  wife,  also  by  his  second  wife;  appellant,  being  the 
youngest,  was  born  shortly  after  his  death  in  1855.  Dr.  Anderson  had 
his  homestead  upon  the  land,  and  this  200  acres,  with  the  improvements, 
were  in  the  proceedings  of  his  estate  set  apart  to  his  widow  as  homestead. 
Appellant  was  entitled  to  an  interest  in  the  whole  property,  subject  to  his 
mother's  possessory  right  to  said  homestead  tract  and  her  interest  in  the 
remainder  of  the  land,  which  was  a  possessory  right  during  her  life  in  an 
undivided  one-third  thereof  on  the  basis  of  it  having  been  Dr.  Anderson's 
separate  estate.  Appellant  lived  with  his  mother  on  the  homestead 
tract  until  he  was  grown,  and  after  his  marriage  in  1874,  1875,  or  1876, 
he  continued  to  so  live  there  for  some  time,  when  he  moved  from  the 
old  house  to  a  new  house  on  the  same  homestead  tract,  a  few  hundred 
yards  distant,  which  he  claims  he  built.  Soon  after  this  his  mother 
moved  over  to  this  house  and  lived  with  him  and  his  family.  Appellant 
managed  the  place  for  his  mother  and  attended  to  her  affairs.  They 
thus  lived  on  the  place  until  1890,  when  his  wife  died,  and  in  that  year 
he  moved  from  there  to  the  village  of  Richland,  several  miles  distant, 
where  he  has  resided  ever  since.  In  1892  he  married  again,  and  acquired 
property  in  Richland  in  which  he  has  resided  as  his  home  with  his  family 
ever  since.  There  seems  never  to  have  been  any  actual  residence,  or 
homestead  in  fact,  by  appellant  on  the  land  outside  of  the  200-acre  tract. 
There  never  has  been  any  attempt  at  a  partition  of  any  of  the  land,  and 
it  appears  that  by  common  consent  of  all  interested  the  widow  has  been 
permitted  to  possess  and  enjoy  the  entire  property  as  her  own.  To  show 
the  attitude  of  appellant  to  this  property  during  all  this  time,  we 
refer  to  some  of  his  own  testimony :  "The  farm  and  cultivated  land  is 
on  the  Kincannon  survey.  [If  this  is  so,  all  of  it  was  on  the  200  acre 
homestead  tract.]  I  worked  the  land  while  I  was  there.  I  was  not 
charged  any  rent.  I  left  Navarro  County  in  1882.  *  *  *  Mother 
and  I  occupied  the  land  after  I  returned  in  1888.  Never  heard  of  any 
adverse  claim  to  any  interest,  only  I. knew  what  I  had  done.  I  have  had 
as  much  as  one-seventh  of  the  rents  of  the  place.  When  I  did  not  rent 
the  land  I  cultivated  as  much  as  one-seventh,  I  think.  I  moved  to 
Richland  in  1890.  Mother  claimed  the  whole  place  and  possession  of 
it.  I  have  always  managed  the  place  for  mother  and  she  relies  on  me 
to  do  it.  The  place  was  rendered  for  taxes  in  her  name,  and  I  paid  the 
taxes  for  her.  After  the  new  house  was  built,  the  old  house  was  used  for 
servants.     I  have  lived  in  Richland  with  my  family  since  1890,  and 
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have  continued  to  look  out  after  the  renting  of  the  place  for  her.  Since 
1890  the  whole  place  has  been  under  fence.  I  would  turn  a  part  of  the 
money  that  was  made  over  to  mother.  I  did  not  charge  her  for  looking 
after  the  business.  She  got  everything  that  was  right.  I  bought  prop- 
erty at  Richland.  I  lived  there  about  four  years  before  I  bought,  before 
that  I  rented  property.  I  only  used  the  property  at  Richland  as  a  home. 
I  have  used  the  property  at  Richland  as  a  home.  I  have  used  my  place 
at  Richland  as  a  home  and  am  now  using  it  as  such/' 

Conclusions  of  Law. — 1.  In  1882,  when  the  deed  in  question  was 
made,  appellant  and  his  family  was  living  on  the  homestead  tract  with 
his  mother.  The  latter  had  the  possessory  right  to  this  tract  during  her 
life,  and  has  since  the  death  of  her  husband  exercised  and  is  still  exer- 
cising that -right.  Appellant  had  no  other  property  than  the  interest 
he  inherited  in  these  lands.  His  presence  with  his  family,  living  on  the 
200  acres,  was  permissive.  As  to  the  undivided  interest  he  had  in, 
and  the  present  right  of  possession  of  the  land  outside,  the  200  acres,  he 
seems  never  to  have  occupied  this  outlying  land  and  it  was  never  by  any 
possible  contention  his  homestead  in  fact.  It  is  contended  by  appellee 
that  the  condition  of  the  title  and  the  right  of  possession  was  such  that 
he  could  not  have  had  homestead  in  any  of  the  land  which  the  mother 
had  a  life  estate  in.  In  view  of  some  decisions,  it  may  be  an  interesting 
question  whether  or  not  the  law  under  certain  circumstances  similar  to 
those  here  would  recognize  a  homestead  right  in  a  remainderman  dur- 
ing the  life  estate.  Gardner  v.  Douglas,  64  Texas,  76.  While  we  doubt 
that  the  homestead  right  would  be  extended  that  far,  it  is  not  necessary 
to  pass  on  the  question  in  this  case. 

2.  Assuming  that  he  had  an  existing  homestead  right  at  that  time 
in  any  of  the  land,  his  deed,  although  not  executed  by  his  wife,  operates 
as  a  conveyance,  by  reason  of  the  fact  that  he  afterwards  left  the  place 
and  acquired  another  homestead.  Marler  v.  Handy,  88  Texas,  428; 
Stallings  v.  Hallum,  89  Texas,  431 ;  Mortgage  Co.  v.  Fleetford,  66  S.  W. 
Rep.,  103,  and  cases  discussed. 

3.  As  to  limitations:  Under  the  testimony  the  court  may  properly 
have  concluded  that  the  possession  of  appellant  was  not  held  by  virtue 
of  any  claim  of  title  in  himself,  but  was  in  fact  possession  for  and  on 
behalf  of  his  mother.  It  warranted  finding  that  the  possession  has  in 
fact  always  been  the  mother's,  and  that  appellant's  presence  on  the 
premises  was  in  subordination  to  her  claim  not  only  in  the  homestead 
tract,  but  in  the  balance  of  the  land  as  well.  The  evidence  presents  a 
much  better  case  of  title  by  limitations  on  behalf  of  the  mother  so  far 
as  the  fact  of  possession  is  concerned  than  exists  in  behalf  of  appellant, 
and  it  would  hardly  be  contended  under  the  facts  and  circumstances 
in  this  record  that  she  could  claim  title  by  limitations.  Besides,  ap- 
pellant admits  that  some  time  in  1890  he  moved  away  from  the  land. 
There  could  not  have  been  ten  years  possession  by  him  between  1882 
and  1890.     Since  the  latter  date  he  has  never  lived  upon  the  land  or 


244  29  Texas  Civil  Appeals  Reports.        [tfh  District, 

occupied  it,  and  his  connection  with  it  has  been  the  management  of  the 
place  for  his  mother.  We  conclude  upon  this  issue  that  the  judgment 
should  be  sustained. 

We  regard  the  fifth  and  sixth  assignments  as  without  force. 

The  judgment  is  affirmed. 

Affirmed. 


P.  C.  Whitmire  v.  Sallie  May  et  al. 

Decided  May  31,  1902. 

Deed  of  Trust— Power  of  Sale— Revocation  by  Death— Equity  of  Redemption. 

Where  P.  executed  a  deed  of  trust  on  land  to  secure  his  vendor's  lien  notes 
therefor,  and  then  conveyed  an  undivided  interest  in  the  land  to  his  wife  by  deed 
duly  recorded,  she  was  thereby  invested  with  the  equity  of  redemption,  and  her 
death  revoked  the  power  of  sale  as  to  her  interest,  which  could  be  sold  only  under 
proceedings  in  the  probate  court.    Following  Buchanan  v.  Monroe,  22  Texas,  537. 

Appeal  from  Dallas.    Tried  below  before  Hon.  Richard  Morgan. 

M .  T.  Connor,  for  appellant. 

Harry  P.  Lawther,  for  appellees. 

FLY,  Associate  Justice. — Appellant  instituted  this  suit  against 
Sallie  May,  alias  Sallie  Johnson,  to  recover  fifteen  acres  of  land  near  the 
city  of  Dallas,  out  of  the  William  Combs  survey.  Sallie  May  pleaded 
"not  guilty,"  and  that  she  was  a  tenant  of  R.  H.  Powell,  administrator 
of  the  estate  of  Jennie  B.  Pippin,  deceased,  and  held  possession  under  his 
title.  He  answered,  claiming  one-half  of  the  land  for  the  estate  he 
was  administering.  The  cause  was  tried  by  the  court,  and  resulted  in 
a  judgment  for  appellant  for  one  half  the  land,  and  for  the  estate  of 
Jennie  E.  Pippin  for  the  other  half. 

There  is  no  statement  of  facts,  and  the  findings  of  fact  by  the  court  are 
as  follows: 

"The  property  in  controversy  in  this  suit,  consisting  of  real  estate  in 
Dallas  County,  Texas,  and  which  is  more  particularly  described  in  plain- 
tiff's petition,  was  on  February  1,  1897,  the  property  of  F.  H.  Doran, 
who  by  deed  of  that  date  conveyed  it  to  J.  D.  Pippin. 

"The  aforesaid  deed  from  Doran  to  Pippin  recites  a  consideration  of 
$1125,  of  which  $625  was  paid  in  cash  out  of  the  separate  funds  of 
said  J.  D.  Pippin,  and  the  remaining  $500  wa6  secured  to  be  paid  by  five 
promissory  notes,  of  $100  each,  and  each  maturing  at  a  different  date. 
A  vendor's  lien  is  retained  in  said  deed  to  secure  said  notes,  and  said  deed 
further  recites  the  making  of  a  deed  of  trust  by  said  J.  D.  Pippin  to  W. 
H.  Lewis  upon  said  property  as  further  security  for  the  payment  of 
said  notes. 
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"The  said  deed  of  trust  was  made  as  recited  in  said  deed>  and  on  Tues- 
day, the  4th  day  of  December,  1900,  said  W.  H.  Lewis,  as  trustee  under 
said  deed  of  trust,  and  acting  in  pursuance  of  the  authority  which  by 
the  terms  of  said  deed  of  trust  was  vested  in  him,  sold  said  property  to 
Mrs.  E.  E.  Waller,  and  on  December  11, 1900,  executed  a  deed  to  her  for 
said  property,  in  which  said  deed  it  was  recited,  among  other  things,  that 
said  sale  was  made  to  pay  and  satisfy  the  three  of  said  five  promissory 
notes  which  matured  last.  Said  three  notes  had  been  transferred  to  said 
E.  E.  Waller  by  said  F.  H.  Doran. 

"On  January  7,  1901,  the  said  E.  E.  Waller,  by  deed  of  that  date, 
conveyed  said  property  to  the  plaintiff,  P.  C.  Whitmire. 

"On  February  1, 1897,  and  prior  thereto,  said  J.  D.  Pippin  was  a  mar- 
ried man ;  his  wife's  name  being  Jennie  E.  Pippin.  They  were  married 
about  three  weeks  prior  to  February  1,  1897.  At  the  time  of  their 
marriage  she  was  a  widow,  with  two  children  by  her  former  marriage, 
to  wit,  Claud  Powell  and  Clark  Powell. 

"On  February  13,  1897,  the  said  J.  D.  Pippin  made,  executed,  and 
delivered  to  his  said  wife,  Jennie  E.  Pippin,  a  general  warranty  deed, 
whereby  he  conveyed  to  his  said  wife  an  undivided  one-half  of  said 
property.  Said  deed  was  filed  for  record  and  duly  recorded  in  the 
records  of  deeds  of  Dallas  County,  Texas,  on  February  13,  1897.  Said 
deed  recites  the  consideration  to  be  three  hundred  and  twelve  dollars  and 
fifty  cents  ($312.50)  cash  paid  by  the  said  Jennie  E.  Pippin,  and  the 
assumption  of  her  one-half  of  the  five  promissory  notes  mentioned  in  the 
aforesaid  deed  from  F.  H.  Doran  to  J.  D.  Pippin,  and  retains  a  vendor's 
lien  to  secure  the  same.  As  a  matter  of  fact,  Mrs.  Pippin  had  no 
money,  and  did  not  pay  anything  to  or  for  her  husband  as  a  consideration 
for  said  deed. 

"The  said  Jennie  E.  Pippin  is  dead.  She  died  February  5,  1900,  and 
prior  to  the  sale  by  W.  H.  Lewis,  as  trustee,  mentioned  in  paragraph  3 
of  said  findings  of  fact.  She  left  surviving  her  her  two  children,  the 
said  Claud  Powell  and  Clark  Powell.  Whether  the  said  J.  D.  Pippin 
is  living  or  dead  is  not  shown  by  the  testimony.  He  left  Dallas  County 
soon  after  making  said  deed  to  his  wife,  and  his  whereabouts  are  not 
known.    The  said  two  children  of  Mrs.  Pippin  are  still  living. 

"Administration  upon  the  estate  of  said  Jennie  E.  Pippin  was  begun 
in  the  county  court  of  Dallas  County,  Texas,  on  April  30,  1900,  and  is 
still  pending.  The  defendant  R.  H.  Powell  is  her  administrator,  duly 
appointed  and  qualified. 

"At  the  time  of  the  death  of  said  Jennie  E.  Pippin  the  aforesaid 
property  was  the  homestead  of  said  Jennie  E.  Pippin,  and  was  occupied 
by  her  and  her  children  as  their  homestead;  and,  if  J.  D.  Pippin  was 
then  living,  it  was  his  homestead,  also. 

"This  suit  was  begun  January  25,  1901,  and  the  defendant  Sallie 
May  was  at  that  date  in  possession  of  the  aforesaid  premises  as  the 
tenant  of  the  said  R.  H.  Powell,  administrator  of  Jennie  E.  Pippin, 
deceased. 
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"When  the  said  W.  H.  Lewis,  as  trustee,  made  the  sale  mentioned  in 
paragraph  3  of  these  findings  of  fact,  and  long  prior  thereto,  he  and 
those  for  whom  he  was  acting,  and  the  purchaser  at  said  sale,  and  her 
vendee,  the  plaintiff  in  this  suit,  knew  that  said  Jennie  E.  Pippin  was 
dead,  and  that  administration  upon  her  estate  was  pending,  as  above 
stated." 

The  trial  court  held  that  the  sale  under  the  trust  deed  was  void  as 
to  the  half  of  the  land  that  had  been  conveyed  to  Mrs.  Pippin,  because 
Mrs.  Pippin  was  dead  when  the  sale  took  place.  That  ruling  of  the 
trial  judge  presents  the  only  material  question  in  the  case.  The  matter 
has  been  decided,  under  facts  strikingly  similar,  by  the  Supreme  Court, 
in  the  case  of  Buchanan  v.  Monroe,  22  Texas,  537,  and  the  soundness 
of  the  decision  has  never  been  questioned  in  Texas.  In  that  case  W.  M. 
Phillips  and  wife  had  given  a  mortgage  on  certain  land  to  secure  the 
payment  of  a  promissory  note  for  $750,  containing  a  power  of  sale  in 
default  of  payment  of  the  note.  Afterwards  Phillips  and  wife  sold  the 
mortgaged  premises  to  William  H.  and  Sarah  Wyatt,  with  an  express 
recognition  in  the  conveyance  of  the  existence  of  the  mortgage.  After 
the  deed  was  executed,  and  before  the  maturity  or  payment  of  the  note, 
William  H.  Wyatt  died,  leaving  his  family  in  possession  of  the  property, 
and  Buchanan  administered  on  his  estate.  The  note  not  being  paid  at 
maturity,  Everett  Lewis,  the  trustee,  sold  the  land  under  the  authority 
contained  in  the  mortgage,  and  Monroe  &  Bro.  bought  it,  and  received 
a  deed  to  it  from  the  trustee.  The  trial  court  rendered  judgment  in 
favor  of  the  plaintiffs,  Monroe  &  Bro.,  and  the  cause  was  appealed  by 
the  administrator.  The  Supreme  Court  held:  "The  conveyance  by 
the  mortgagors,  Phillips  and  wife,  transferred  the  equity  of  redemption 
to  Wyatt  and  wife.  It  passed  the  entire  estate  and  interest  in  the  prop- 
erty, subject  to  the  lien  of  the  mortgage.  The  whole  estate  was  conveyed 
subject  to  the  lien,  and  became  the  estate  of  Wyatt  and  wife,  and  60  re- 
mained at  the  death  of  Wyatt,  if  that  was  before  the  sale  under  the 
power  in  the  mortgage.  In  a  suit  to  foreclose  the  mortgage,  they  would 
have  been  necessary  parties  in  order  to  bar  their  equity  of  redemption. 
4  Kent  Comm.,  185;  Story  Eq.  PL,  sees.  193,  195,  197;  Hall  v.  Hall, 
11  Texas,  527.  But  Phillips  and  wife  would  not  have  been  necessary 
parties,  because  they  had  parted  with  their  entire  estate,  and  had  no 
interest  to  be  affected  by  the  decree.  Their  equity  of  redemption  was 
transferred  and  passed  by  the  conveyance  to  Wyatt  and  wife,  who  were 
thereby  subrogated  to  their  estate,  and  all  their  rights  in  relation  thereto. 
Their  estate  and  rights  after  the  conveyance  were  in  all  respects  the 
same  as  those  of  Phillips  and  wife  before.  Hence,  according  to  the 
doctrine  in  Robertson's  Administratrix  v.  Paul,  16  Texas,  472,  and 
numerous  cases  since  decided,  the  death  of  Wyatt  operated  a  virtual 
revocation  of  the  power  to  sell  contained  in  the  mortgage,  and  imposed 
on  the  mortgagee  the  necessity  of  having  recourse  to  the  probate  court 
for  the  enforcement  of  his  lien  upon  the  property,  upon  the  principle  that 
the  statute  relating  to  the  estates  of  deceased  persons  requires  all  liens 
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upon  property  of  their  estates  to  be  enforced  in  the  probate  court.  Fort- 
son's  Admr.  v.  Caldwell,  17  Texas,  627;  Boggess  v.  Lilly,  18  Texas,  200; 
Chandler  v.  Burdett's  Admrs.,  20  Texas,  42;  Cunningham  v.  Taylor, 
20  Texas,  126;  McMiller  v.  Butler's  Admrx.,  20  Texas,  402.  Upon 
the  death  of  Wyatt  before  the  execution  of  the  power  to  sell,  the 
equity  of  redemption  was  in  his  legal  representatives;  the  property, 
with  the  mortgage  incumbrance,  was  a  part  of  his  estate;  the  mort- 
gage was  a  lien  upon  property  of  his  estate,  and,  according  to  these 
decisions,  could  not  be  enforced  otherwise  than  by  proceeding  in  the 
probate  court.  In  the  lifetime  of  Wyatt  a  decree  of  foreclosure  to  which 
he  was  not  a  party  would  not  have  barred  his  equity  of  redemption;  he 
would  not  have  been  bound  by  the  decree ;  and  the  title  of  the  purchaser 
at  a  sale  under  it  would  have  been  inoperative  to  divest  his  right,  and 
in  effectual  in  an  action  to  recover  of  him  the  possession,  although  a 
sale  in  pursuance  of  the  power  in  the  mortgage  might  have  had  the  effect 
of  a  decree  to  which  he  was  a  party,  to  foreclose  and  bar  his  equity  of 
redemption,  and  vest  the  paramount  title  in  the  purchaser  at  the  sale. 
But  after  his  death,  the  power  being  thereby  revoked,  the  sale  by  the 
trustee  was  unauthorized,  and  consequently  inoperative  to  foreclose  the 
equity  of  redemption  remaining  in  his  legal  representatives, — was  not 
binding  upon  his  estate,  or  effectual  to  give  title  to  the  purchaser  at 
the  sale." 

Following  that  decision,  the  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  granted  and  judgment  affirmed. 


H.  H.  McLane  et  al.  v.  D.  Sullivan  &  Co. 

Decided  June  4,  1002. 

1.— Vendor's  Lien  Notes— Assignment  to  Different  Parties— Foreclosure— Judicial 
Sale— Notice— Innocent  Purchaser. 
Where  a  recorded  deed  reserved  a  lien  to  secure  two  notes,  and  the  vendor 
assigned  each  of  the  notes  to  a  different  person,  the  assignments  being  unrecorded, 
and  one  of  the  assignees  foreclosed,  making  the  vendor  a  party,  a  purchaser  at 
the  foreclosure  sale  who  was  ignorant  of  the  outstanding  note  took  free  of  its 
lien,  since  the  notice  conveyed  by  the  deed  was  merely  that  the  vendor,  who  was 
concluded  by  the  decree,  had  another  note. 

2. — Innocent  Purchaser — Judicial  Sale — Surety. 

Where  a  surety  purchases  at  a  foreclosure  sale  the  land  of  one  who  is  indebted 
to  his  principal  and  for  the  purpose  of  protecting  himself  against  loss  from  the 
payment  of  the  principal's  debt,  he  may  be  an  innocent  purchaser  for  value 
although  the  money  paid  by  him  is  credited  on  the  judgment  against  him  and  his 
principal. 

Appeal  from  Bexar.    Tried  below  before  Hon.  S.  J.  Brooks. 

James  Haley,  for  appellant. 

Chas.  W.  Ogden  and  Terrell  &  Terrell,  for  appellees. 
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FLY,  Associate  Justice. — This  case  is  before  this  court  on  the  fol- 
lowing agreed  statement  of  the  pleadings  and  facts : 

"Plaintiffs  brought  this  suit  to  get  judgment  against  Taylor  McRae  as 
the  maker  of  a  vendor's  lien  note  for  $900,  and  to  foreclose  the  lien  on 
the  land  described  in  the  decree  as  to  all  the  defendants.  It  is  agreed 
that  on  September  18,  1894,  D.  M.  Poor  conveyed  to  Taylor  McRae 
said  land,  and  received  two  vendor's  lien  notes  thereon  for  the  sum  of 
$900  each;  first  due  in  two  years,  or  on  September  18,  1896,  second  due 
in  three  years,  or  on  September  18,  1897.  The  lien  was  reserved  in  both 
notes  and  in  the  deed,  and  the  deed  was  at  once  filed  for  record  and  re- 
corded. On  October  6,  1894,  D.  M.  Poor  and  T.  J.  McMinn  borrowed 
$500  of  Annie  Bee  on  one  year's  time,  and  they  and  H.  H.  McLane 
signed  the  note.  McLane  was  only  security,  and  Poor  indorsed  and 
delivered  to  Annie  Bee  the  No.  1  $900  note  as  collateral  security  for  the 
payment  of  the  $500.  This  note  is  as  follows :  '$500.00  in  gold.  San 
Antonio,  Texas,  Oct.  6,  1894.  Twelve  months  after  date  we,  or  either 
of  us,  promise  to  pay  to  the  order  of  Annie  Bee,  at  the  office  of  Hines 
&  Bee,  San  Antonio,  Texas,  five  hundred  dollars,  for  value  received, 
with  interest  at  10  per  cent  per  annum  after  date  until  paid,  interest 
due  and  payable  quarterly,  and  with  an  attorney's  fee  of  ten  per  cent 
should  this  note  be  placed  in  the  hands  of  an  attorney  for  collection  after 
maturity.    T.  J.  McMinn.    D.  M.  Poor.    H.  H.  McLane.' 

"On  the  lower  part  of  said  note,  immediately  to  the  left  of  the  names 
signed  thereto,  was  the  following  indorsement:  'A  vendor's  lien  note, 
signed  by  Taylor  McRae,  indorsed  by  D.  M.  Poor,  dated  Sept.  18th,  1894, 
and  due  Sept.  18th,  1896,  for  $900.00,  is  assigned  as  collateral  security 
herefor.  Proceeds  of  collateral  to  be  exhausted  before  said  McLane  is 
called  upon  to  pay  same.'  The  collateral  note  for  $900  was  attached  to 
and  delivered  with  the  $500  note,  and  was  indorsed  in  blank  by  D.  M. 
Poor.  The  $500  was  loaned  to  McMinn  and  Poor  at  the  date  of  the 
note.  McLane  was  only  surety  as  stated.  Note  No.  2  for  $900  remained 
the  property  of  D.  M.  Poor  until  January  30,  1895,  when  he  assigned 
and  delivered  it  to  the  plaintiffs  as  security  on  a  former  debt.  No  new 
consideration  passed  for  the  assignment.  The  assignment  of  neither  one 
of  the  $900  notes  was  recorded,  and  neither  Annie  Bee,  H.  H.  McLane, 
nor  either  one  of  the  Sullivan  partners,  knew  of  the  existence  or  assign- 
ment of  the  other  note.  The  $500  note  not  having  been  paid  when  due, 
Annie  Bee  brought  suit  in  the  Thirty-seventh  District  Court  of  Bexar 
County,  Texas,  upon  it  October  9,  1896,  against  D.  M.  Poor,  T.  J. 
McMinn,  and  H.  H.  McLane,  and  also  made  Taylor  McRae  a  party 
thereto,  and  in  same  suit  asked  the  foreclosure  on  the  property  described 
in  the  $900  vendor's  lien  held  by  same. 

"In  due  time,  all  parties  having  been  served,  judgment  was  rendered 
finding  the  amount  due  from  Taylor  McRae  upon  the  note  for  $900  to 
be  $1159.40,  and  that  same  was  a  vendor's  lien  upon  the  land  herein 
described,  and  said  judgment  was  further  substantially  as  follows,  to  wit : 
'And  it  further  appearing  that  the  plaintiff's  cause  of  action  against  the 
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defendants,  T.  J.  McMinn,  D.  M.  Poor,  and  H.  H.  McLane,  is  liquidated 
and  proved  by  an  instrument  in  writing  executed  by  said  McMinn,  Poor, 
and  McLane,  and  delivered  to  plaintiff;  that  it  is  due,  and  that  there 
is  now  due  upon  the  same  the  principal  sum  of  $500  and  $79.85  interest 
and  $57.90  attorney's  fees  payable  in  gold ;  and  it  further  appearing  that 
the  said  note  executed  by  said  Taylor  McRae  is  attached  to  the  note  of 
defendants  McMinn,  Poor,  and  McLane,  as  collateral  therefor,  and  that 
the  said  principal  note  specifies  that  the  proceeds  of  such  collateral  are 
to  be  exhausted  before  said  McLane  is  called  upon  to  pay  the  same :  It 
is  therefore  ordered,  adjudged,  and  decreed  by  the  court  that  Annie  Bee, 
plaintiff,  do  have  and  recover  of  Taylor  McRae,  defendant,  the  sum  of 
$1159.40,  being  the  principal,  interest,  and  attorney's  fees  due  upon 
.said  note,  with  interest  thereon  from  this  date  at  the  rate  of  8  per  cent 
per  annum;  that  the  lien. as  it  existed  upon  the  above  tracts  of  land 
upon  the  18th  day  of  September,  1894,  be,  and  the  same  is  hereby,  fore- 
closed; that  the  clerk  of  this  court  do  issue  an  order  of  sale  directed  to 
the  sheriff  or  any  constable  of  Bexar  County,  commanding  him  to  seize 
and  sell  the  above  described  tracts  of  land  as  under  execution,  and  that 
the  said  officer  place  the  purchaser  thereof  in  possession  of  such  property 
within  thirty  days  after  the  day  of  such  sale.  It  is  further  ordered, 
adjudged,  and  decreed  by  the  court  that  the  proceeds  of  such  a  sale  be 
applied,  first,  to  the  payment  of  the  costs  of  ^uch  sale;  second,  to  the 
payment  of  the  costs  of  this  suit;  third,  to  the  payment  of  the  attorney's 
fees  specified  in  said  collateral  note, — the  balance  remaining  to  be  ap- 
plied to  the  payment  of  the  debt  of  the  defendants,  McMinn,  Poor,  and 
McLane.  Should  any  amount  remain  thereafter,  such  amounts  so  re- 
maining shall  be  paid  to  the  defendant  D.  M.  Poor.  It  is  further  ordered, 
adjudged,  and  decreed  by  the  court  that  Annie  Bee,  plaintiff,  do  have 
and  recover  of  the  defendants,  T.  J.  McMinn,  D.  M.  Poor,  and  H.  H. 
McLane,  the  sum  of  $637.83  in  gold,  being  principal,  interest,  and  at- 
torney's fees  due  upon  said  note,  with  interest  thereon  from  this  date 
at  the  rate  of  10  per  cent  per  annum,  together  with  her  costs,  and  that 
she  have  her  execution  against  all  the  defendants  herein;  but  that  no  exe- 
cution issue  against  the  defendant  H.  H.  Lane  until  after  the  sale  of 
the  property  upon  which  said  collateral  note  is  a  lien,  and  the  application 
of  the  proceeds  thereof  as  herein  directed.' 

In  due  time  the  sheriff  of  Bexar  County,  Texas,  under  such  judgment, 
sold  the  said  land  at  public  vendue,  and  same  was  purchased  by  H.  H. 
McLane  for  the  sum  of  $160,  who  paid  same  to  the  attorneys  for  Annie 
Bee,  and  it  was  at  once  credited  on  said  judgment  against  McMinn,  Poor, 
and  McLane ;  and  at  the  same  time  McLane  paid  the  balance  due  on  said 
judgment,  and  received  a  sheriff's  deed  for  the  property.  McLane  knew 
nothing  about  the  note  transferred  to  Sullivan  until  a  short  time  before 
this  suit  was  brought,  nor  did  Sullivan  &  Co.  know  anything  about  the 
other  note,  or  about  the  suit  thereon,  until  long  after  the  land  had  been 
sold  thereunder;  but  the  deed  from  Poor  to  McRae,  which  was  duly  re- 
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corded,  reserved  a  lien  for  both  notes.  The  pleadings  set  forth  all  the 
foregoing  facts,  and  also  set  up  that  the  Sullivans  were  innocent  pur- 
chasers of  the  note  sued  on  by  them.  McLane  pleaded  that  he  was  an 
innocent  purchaser  of  the  land.  Both  parties  prayed  for  costs,  and  Sul- 
livan's pleadings  asked  for  the  relief  granted.  This  statement  is  agreed 
to  and  filed  under  article  1414  of  the  Revised  Statutes  for  1895,  and 
the  only  question  is  this :  Was  McLane  such  an  innocent  bona  fide  pur- 
chaser, for  a  valuable  consideration,  of  the  land  in  controversy,  that  he 
has  good  title  thereto  to  the  exclusion  of  the  lien  held  by  the  note  sued 
on  in  this  case,  or  have  said  notes,  under  the  facts  above  set  forth,  equal 
rights  thereon  ?" 

Judgment  was  rendered  in  favor  of  appellees  setting  aside  the  sale  and 
canceling  the  title  acquired  by  McLane  thereunder ;  that  the  lien  of  ap- 
pellees be  foreclosed ;  that  the  land  be  sold,  and  the  proceeds  applied  as 
follows :  "Half  to  be  paid  to  the  said  H.  H.  McLane,  and  the  other  half 
to  be  applied  to  the  payment  of  this  judgment  against  Taylor  McRae; 
and,  if  said  property  shall  sell  for  such  an  amount  that  one-half  thereof, 
after  paying  costs,  shall  be  more  than  sufficient  to  pay  off  this  judgment, 
then  the  balance  of  said  half,  after  paying  said  judgment,  shall  be  paid 
to  the  said  Taylor  McRae.  But,  if  same  shall  not  sell  for  an  amount  such 
that  one-half  thereof,  after  paying  costs,  shall  pay  off  this  judgment,  then 
for  the  collection  of  the  remainder  of  this  judgment,  after  said  one-half 
has  been  so  applied,  let  execution  issue  against  said  Taylor  McRae." 

There  was  no  record  of  the  assignment  of  the  note  by  Poor  to  appellees, 
and  it  is  agreed  that  at  the  time  appellant  bought  the  land  at  sheriff's 
sale  he  had  no  notice  of  the  transfer  of  the  note  to  appellees.  The  record 
of  ihe  deed  from  Poor  to  McRae  put  him  on  notice  of  the  existence  of 
another  note  held  by  Poor,  and  when  Poor  was  made  a  party  to  the  suit 
by  Annie  Bee,  and  his  rights  adjudicated,  all  was  done  that  could  be 
required  by  the  notice  in  the  deed.  He  was  placed  in  the  same  position 
by  the  deed  given  him  by  the  sheriff  that  he  would  have  occupied  if  he 
had  paid  off  the  note  due  Annie  Bee  and  had  obtained  a  release  of  his  in- 
terest in  the  land  from  Poor.  Can  it  be  doubted,  if  he  had  done  this, 
that  he  would  have  obtained  title  to  the  land  ?  We  think  not.  In  the 
case  of  Rogers  v.  Houston,  94  Texa6,  403,  60  Southwestern  Reporter,  869, 
the  facts  were  substantially  as  follows:  Dailey  conveyed  to  Brown  40 
acres  of  land,  reserving  a  vendor's  lien  to  secure  a  purchase-money  note 
for  $67.20.  Afterwards  Brown,  the  vendee,  conveyed  the  land  to  Davis, 
who  assumed  payment  of  the  above-described  note,  and  gave  his  note  to 
Brown  for  $180,  the  lien  being  reserved  to  secure  its  payment.  The  note 
given  by  Brown  to  Daily  was  assigned  to  Armstrong,  who  brought  suit 
on  it,  and  on  the  promise  made  in  the  deed  by  Davis  to  pay  it,  against 
Brown  and  Davis.  When  this  suit  was  instituted,  the  note  for  $180  given 
by  Davis  to  Brown  had  been  assigned  to  Young,  who  had  assigned  it  to 
Houston.  Neither  Houston  nor  Young  were  parties  to  the  suit  of  Arm- 
strong against  Brown  and  Davis,  and  had  no  notice  of  the  suit  until  after 
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the  lien  had  been  foreclosed,  and  the  land  sold  to  Rogers.  Houston,  as 
holder  of  the  note  given  by  Davis  to  Brown,  sued  Rogers,  Davis,  Brown 
and  Young,  in  which  suit  he  sought  judgment  against  Davis  as  maker 
and  Young  as  indorser,  with  foreclosure  of  his  lien,  offering,  so  far  as 
Rogers  wa6  concerned,  to  redeem,  and  do  equity. 

The  court  held :  "Rogers  had  the  right  to  rely  upon  the  record,  and 
was  not  required  to  institute  search  for  the  note,  which  appeared  to  be- 
long to  a  party  to  the  judgment  under  which  he  bought.  By  his  purchase 
Rogers  acquired  the  legal  title  to  the  land,  and  before  plaintiff  could  as- 
sert his  equitable  right  to  redeem  he  must  show  that  Rogers  had  notice 
of  the  right,  or  that  he  knew  such  facts  as  would  put  him  upon  inquiry." 
The  case  of  Douglass  v.  Blount,  95  Texas,  369,  does  not  antagonize  the 
doctrine  of  Rogers  v.  Houston,  because  in  that  suit  Fortescue,  the  ven- 
dor, and  presumptive  holder  of  the  note,  was  not  made  a  party  to  the 
foreclosure  proceedings  on  one  of  the  purchase  money  notes,  and  the 
question  of  notice  was  not  involved. 

The  judgment  of  the  lower  court,  in  so  far  as  it  affects  appellant  and 
the  land  bought  by  him,  is  reversed,  and  judgment  here  rendered  that  ap- 
pellees take  nothing  as  to  appellant,  and  that  he  have  judgment  for  all 
costs  of  this  and  the  lower  court 

ON  MOTION  FOR  REHEARING. 

McRae  gave  two  notes  to  Poor  for  the  purchase  money  on  the  land  in 
controversy.  Poor  and  McMinn  borrowed  money  from  Annie  Bee,  and 
to  secure  its  payment  gave  their  note,  with  McLane  as  surety,  and,  as 
additional  security,  one  of  the  notes  given  by  McRae  to  Poor  was  trans- 
ferred to  Annie  Bee,  who,  when  the  note  given  by  Poor,  McMinn,  and 
McLane  became  due,  instituted  suit  on  the  note  and  collateral  against  the 
makers  of  the  same.  The  lien  reserved  by  Poor  against  McRae  was  fore- 
closed, and  the  property  was  sold  under  the  judgment,  McLane  being  the 
purchaser.  He  paid  the  whole  of  the  indebtedness  to  Annie  Bee.  The 
question  arises,  is  McLane,  under  the  circumstances  of  this  case,  an  in- 
nocent purchaser  for  value  of  the  land?  It  is  admitted  that  he  had 
no  notice  that  Poor  had  transferred  the  other  vendor's  lien  note  to  ap- 
pellees, or  any  one  else,  and,  if  he  was  not  an  innocent  purchaser,  it  must 
be  because  he  was  a  surety  on  the  debt  to  Annie  Bee,  and  that  the  money 
that  he  paid  for  the  land  was  credited  on  that  debt.  It  is  well  settled 
that  a  creditor  who  buys  at  his  own  execution  sale  and  credits  the  amount 
of  his  bid  upon  his  judgment  is  not  a  purchaser  for  a  valuable  considera- 
tion. Ayres  v.  Duprey,  27  Texas,  606,  86  Am.  Dec.,  657;  Delespine  v. 
Campbell,  52  Texas,  4;  McKamey  v.  Thorp,  61  Texas,  648;  Barnet  v 
Vincent,  69  Texas,  685,  7  S.  W.  Rep.,  525,  5  Am.  St.  Rep.,  98.  Under 
the  facts  of  this  case  appellant  was  not  a  purchaser  at  his  own  exe- 
cution sale,  and  the  amount  of  his  bid  was  not  credited  on  a  pre- 
existing debt  held  by  him.    On  the  other  hand,  he  paid  out  his  money, 
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and  did  not  receive  any  sum  to  credit  on  anything.  It  is  true  that 
he  was  a  surety  on  the  debt  due  by  Poor  to  Annie  Bee,  but  that 
fact  could  not  affect  his  position  as  a  bona  fide  purchaser  of  property 
belonging  to  McRae.  He  paid  his  money  for  the  land  as  anyone 
else  would  have  done,  and,  having  done  so  without  notice,  it  seems  to 
us  he  is  protected  as  anyone  else  would  have  been. 

As  stated  in  our  former  opinion,  if  appellant  would  have  been  pro- 
tected in  his  title  had  he  paid  off  Poor's  note  and  had  bought  his  and 
McRae's  title,  he  will  be  protected  in  buying  at  the  sheriffs  sale.  Rev. 
Stats.,  art.  2378;  Holmes  v.  Buckner,  67  Texas,  107,  2  S.  W.  Rep.,  452. 
It  can  not  be  doubted  that,  under  the  circumstances  surrounding  this 
case,  Poor  and  McRae  could  have  made  a  valid  title  to  the  land  to  appel- 
lant, and  he  got  the  same  title  through  the  sheriff's  sale.  In  the  case 
of  Wallace  v.  Campbell,  54  Texas,  87,  it  was  held  that  a  creditor  who 
purchases  under  an  antecedent  lien  may  be  an  innocent  purchaser,  al- 
though the  amount  of  his  bid  is  credited  on  a  debt.  That  case  has  been 
explained  and  distinguished  until  it  is  not  clear  what  is  left  of  it. 
Senter  v.  Lambeth,  59  Texas,  259;  Bailey  v.  Tindall,  59  Texas,  540; 
McKamey  v.  Thorp,  61  Texas,  648.  It  is  settled,  however,  that  the 
reason  for  holding  that  a  creditor  who  places  the  amount  of  the  purchase 
money  as  a  credit  on  a  pre-existing  debt  can  not  be  an  innocent  purchaser 
for  value  is  that  he  devests  himself  of  no  right,  and  places  himself  in  no 
worse  position  by  making  the  purchase.  He  has  advanced  nothing  on 
the  faith  of  his  purchase,  and  loses  nothing  by  a  failure  of  the  title.  But 
where  a  valid  security,  such  as  a  mortgage  or  judgment  lien,  is  surren- 
dered, the  purchase  becomes  bona  fide.  In  this  case  Annie  Bee  was  the 
holder  of  a  mortgage  and  judgment  lien  on  the  property  of  McRae,  and, 
had  she  purchased  at  the  execution  sale,  would  have  been  an  innocent 
purchaser,  and  upon  that  ground  the  decision  of  this  court  could  be  sus- 
tained. The  rule  that  is  invoked  by  appellees  is  confined  to  instances 
where  the  bid  for  land  sold  under  execution  is  made  by  the  judgment 
creditor  and  is  credited  on  the  judgment ;  and  many  States — among  the 
number  being  California,  Wisconsin,  Missouri,  Massachusetts,  Maryland, 
Indiana  and  Michigan — have  repudiated  the  doctrine  even  as  applied  to 
the  judgment  creditor.  No  case  has  been  cited,  or  has  come  to  our  notice, 
that  would  extend  the  rule  to  a  surety  who  buys  the  land  of  a  party  in- 
debted to  his  principal  at  a  sale  made  by  the  creditor,  the  purchase  being 
made  to  protect  himself  against  loss  from  the  payment  of  the  principal's 
debt.  The  tendency  of  the  courts,  it  has  been  said,  is  towards  the  repudi- 
ation of  the  doctrine,  rather  than  towards  enlarging  its  scope.  Freem. 
on  Ex.,  sec.  344.  The  property  sold  was  that  of  McRae,  and  the  sale 
was  made  under  an  execution  issued  by  virtue  of  a  judgment  rendered 
for  a  debt  with  which  McLane  had  no  connection.  He  stood  in  the  same 
relation  to  it  that  any  other  person  would,  and  his  rights  as  an  innocent 
purchaser  could  not  be  jeopardized  by  the  fact  that  he  was  a  surety  for 
a  debt  due  by  D.  M.  Poor.     The  contention  of  appellees  when  laid  bare, 
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is  that  because  McLane  was  a  surety  on  a  debt  due  by  Poor  he  could  not 
be  a  purchaser  in  good  faith,  for  value,  at  a  sale  of  the  property  of  a  per- 
son indebted  to  Poor.  The  contention  can  not  be  sustained.  None  of 
the  authorities  cited  by  appellees  sustain  their  position. 

The  motion  for  a  rehearing  is  overruled. 

Overruled. 

Writ  of  error  granted  and  judgment  affirmed. 


S.  M.  CCOPER  ET  AL.  V.  T.  W.  FORD,  RECEIVER,  ET  AL. 

Decided  March  15,  1902. 

1.— Notes— Maturity— Limitations— Option  to  Be  Exercised. 

Where  it  is  provided  in  each  of  two  notes  that  default  in  the  payment  of 
the  note  at  maturity  shall,  at  the  option  of  the  holder,  mature  both  notes,  such 
default  as  to  the  first  note  does  not  of  itself,  and  in  the  absence  of  the  exercise 
of  such  option,  mature  the  second  note  so  as  to  start  limitations  to  running 
against  it. 

2.— Homestead— Simulated  Sale— Possession— Notice— Charge. 

The  owners  of  a  homestead  executed  a  simulated  deed  of  it  to  a  sister  liv- 
ing with  them  for  the  purpose  of  borrowing  money  on  the  notes  given  by  her 
for  the  pretended  purchase  price,  and  in  all  action  to  foreclose  the  lien  thus 
created,  against  which  the  homestead  right  was  asserted,  the  court  charged  that 
the  fact  that  the  purchaser  of  the  notes  knew  that  the  property  was  homestead 
and  that  the  grantors  continued  to  reside  thereon  with  the  grantee  was  not  suffi- 
cient to  put  such  purchaser  on  inquiry  as  to  whether  the  deed  was  simulated. 
Held,  that  this  was  a  correct  statement  of  the  legal  effect  of  the  possession, 
and  not  erroneous  as  being  on  the  weight  of  evidence. 

3.— Principal  and  Agent— Notice  to  Principal. 

The  principal  is  chargeable  only  with  such  knowledge  as  came  to  the  agent 
in  the  course  of  the  transaction,  and  not  by  knowledge  which  the  agent  acquired 
in  ordinary  social  intercourse  before  the  transaction  was  contemplated. 

4. — Same— Conspiracy— Evidence  Raising  Issue. 

Evidence  showing  that  an  agent,  knowing  that  the  property  was  homestead 
and  its  sale  simulated,  purchased  for  his  principal  the  notes  given  for  the  price 
of  the  property,  was  sufficient  to  raise  the  issue  of  a  conspiracy  between  the 
seller  and  the  agent. 

5. — Same — Fraud  of  Agent. 

Where  an  agent,  either  general  or  special,  conspires  with  the  opposite  party 
to  defraud  the  principal,  notice  will  not  be  imputed  to  the  latter  because  of  the 
agent's  knowledge. 

6.— Homestead— Fraud  Estopping  Wife. 

A  wife  who  joins  with  her  husband  in  a  simulated  deed  of  the  homestead  to 
enable  him  to  raise  money  on  the  notes  given  for  the  pretended  price  is  estopped 
to  deny  the  validity  of  the  lien  so  created  as  against  an  innocent  purchaser  of 
the  notes. 

7. — Same — Evidence. 

In  an  action  of  foreclosure  brought  on  vendor's  lien  notes  given  on  a  sale 
of  homestead  property,  an  affidavit  made  by  the  grantor  husband  at  the  time  of 
the  sale,  that  the  deed  was  made  in  good  faith,  was  admissible  against  the  wife 
to  show  that  plaintiff  was  an  innocent  purchaser  of  the  notes. 

8.— Evidence— Deceased  Witness— Stenographer's  Notes. 

The  evidence  given  on  a  former  trial  of  the  case  by  a  witness  since  deceased 
may  be  reproduced  by  reading  a  transcript  of  the  notes  of  his  testimony,  veri- 
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fied  by  the  stenographer,  to  the  effect  that  he  took  the  notes,  that  they  were 
correct,  and  that  the  transcript  is  a  correct  copy  of  their  substance,  although 
he  does  not  then  remember  the  evidence  independent  of  the  notes. 

Appeal  from  Dallas.     Tried  below  before  Hon.  Richard  Morgan. 

McOormick  &  Spence,  for  appellants. 

A.  E.  Firmin  and  Watts  &  Aldredge,  for  appellees. 

TEMPLETON,  Associate  Justice.— On  December  13,  1889,  S.  lu 
May  and  wife  deeded  the  lot  which  is  in  controversy  in  this  suit  to  May's 
widowed  sister,  Mrs.  S.  M.  Cooper.  May  and  wife,  with  their  children, 
and  Mrs.  Cooper,  with  her  children,  resided  on  the  lot,  both  families 
occupying  the  same  residence.  The  lot  was  the  homestead  of  May  and 
wife.  The  deed  to  Mrs.  Cooper  was  in  the  usual  form,  contained  gen- 
eral covenants  of  warranty,  and  was  duly  acknowledged.  It  recited  a 
consideration  of  $4500  cash  and  two  notes  of  $2000  each,  bearing  inter- 
est from  date  at  the  rate  of  9  per  cent  per  annum,  and  due  in  two  and 
three  years  respectively.  May  at  once  sold  the  notes  to  the  J.  B.  Wat- 
kins  Land  and  Mortgage  Company,  which  was  represented  in  the  trans- 
action by  its  agent,  M.  J.  Dart/  On  November  23,  1896,  T.  W.  Ford, 
receiver  of  the  Watkins  company,  brought  suit  on  said  notes  against 
Mrs.  Cooper  as  maker  and  May  as  indorser.  He  sought  a  foreclosure 
of  the  vendor's  lien  on  said  lot.  Mrs.  May  intervened.  The  defendants 
and  intervener  set  up  the  fact  that  the  lot  was  the  homestead  of  May 
and  wife,  and  alleged  that  the  deed  to  Mrs.  Cooper  was  made,  not  with 
the  intention  of  conveying  title,  but  for  the  purpose  of  creating  an  ap- 
parent vendor's  lien,  in  order  to  enable  May  to  borrow  money  on  the 
security  of  said  notes.  It  was  charged  that  the  Watkins  Company, 
through  its  said  agent,  knew  that  the  lot  was  homestead  and  the  con- 
veyance simulated.  The  plaintiff  denied  notice,  and  pleaded  that  if 
Dart  had  notice  the  same  was  not  received  in  the  course  of  his  agency, 
and  further,  that  if  Dart  had  notice  he  concealed  the  facts  from  his 
principal  and  colluded  with  appellants  to  defraud  it. 

The  defendants  interposed  the  statute  of  limitations  in  bar  of  a  re- 
covery on  the  notes.  A  jury  was  impaneled  to  try  the  case,  and  was 
instructed  by  the  court  that  the  first  note  was  barred,  but  that  the 
second  note  was  not.  Appellants  complain  of  the  charge  in  respect  to  the 
second  note.  The  contention  is  that  a  right  of  action  accrued  on  that 
note  when  default  was  made  on  the  other  note.  The  contention  is 
based  on  a  stipulation  which  is  contained  in  both  notes,  and  which  reads 
thus:  "It  is  understood  and  agreed  that  failure  to  pay  this  note,  or 
any  installment  of  interest  thereon,  when  due,  shall,  at  the  option  of 
the  holder,  mature  this  note  and  all  other  notes  this  day  given  by  me  to 
said  S.  L.  May  in  payment  for  said  property;  and  the  holder  can  pro- 
ceed to  collect  the  same  in  the  same  manner  as  if  the  full  time  had  ex- 
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pired/'  We  had  occasion  to  consider  a  similar  question  in  the  case  of 
Harrington  v.  Claflin,  recently  decided  and  not  yet  reported.  That 
case  is  decisive  of  the  question  under  consideration.  The  stipulation 
above  set  out  was  not  self-operative  and  did  not  have  the  effect  to 
change  the  time  of  maturity  as  stipulated  in  the  note,  in  the  absence  of 
an  election  on  the  part  of  the  holder  of  the  note  to  take  advantage  of 
the  option.    The  charge  of  the  court  was  correct. 

On  the  issues  joined  concerning  the  lien  the  jury  returned  a  verdict 
for  the  plaintiff,  and  this  appeal  is  prosecuted  from  a  judgment  en- 
tered on  such  verdict.  The  evidence  showed  conclusively  that  the  lot 
was  the  homestead  of  May  and  wife ;  that  the  object  of  the  conveyance 
to  Mrs.  Cooper  was  to  create  an  apparent  lien  on  the  homestead  so 
that  May  could  borrow  money  thereon;  that  the  Watkins  Company 
bought  the  notes  before  maturity  and  paid  therefor.  The  deed  and 
notes  were  sufficient  on  their  face  to  create  a  valid  lien  on  the  lot.  It 
follows  that  the  Watkins  Company  is  entitled  to  a  foreclosure,  if  it 
did  not  have  notice  of  the  fictitious  character  of  the  conveyance.  On 
this  issue,  it  was  shown  that  the  company  did  not  have  such  notice 
unless  its  agent,  Dart,  knew  the  facts  constituting  notice  and  his  knowl- 
edge should  be  imputed  to  his  principal.  If  Dart  knew  the  facts  he 
did  not  communicate  the  same  to  the  company.  On  the  issue  of  notice 
three  questions  are  presented:  (1)  Whether  Dart  knew  that  the  con- 
veyance was  simulated.  (2)  Whether,  if  he  knew  that  fact,  he  acquired 
such  knowledge  in  the  course  of  his  agency;  and  (3)  whether,  if  he 
knew  the  fact,  he  colluded  with  May  to  defraud  the  company. 

The  evidence  was  sufficient  to  support  a  finding  by  the  jury  that 
Dart  did  not  have  notice  of  the  fact  that  the  conveyance  was  a  sham* 
The  only  complaint  made  by  appellants  on  this  score  relates  to  the  part 
of  the  charge  wherein  the  jury  was  instructed  that  the  fact  that  Dart 
knew  that  the  property  was  homestead  and  that  May  and  wife  continued 
to  reside  thereon  after  the  deed  was  made  to  Mrs.  Cooper  was  not  suf- 
ficient, in  itself  alone,  to  put  him  upon  inquiry  as  to  whether  the  deed 
was  a  mere  sham  or  pretended  conveyance.  The  charge  is  attacked  as 
being  upon  the  weight  of  the  evidence.  Dart  knew  that  the  lot  was 
the  homestead  of  May  and  wife,  and  that  they  and  Mrs.  Cooper  con- 
tinued to  reside  on  the  premises  after  the  deed  was  made.  The  deed 
was  sufficient  on  its  face  to  convey  the  homestead,  and  the  grantee  in 
the  deed  was  in  actual  occupation  of  the  premises  conveyed.  Under 
these  circumstances,  it  is  true,  as  stated  in  the  charge,  that  Dart's 
knowledge  of  the  homestead  character  of  the  property  and  of  the  fact 
that  May  and  wife  did  not  vacate  the  premises,  did  not  impose  upon 
Dart  the  duty  of  making  inquiry  as  to  whether  the  conveyance  was  sim- 
ulated. Eylar  v.  Eylar,  60  Texas,  319;  Love  v.  Breedlove,  75  Texas, 
649.  The  charge  simply  instructed  the  jury  as  to  the  legal  effect,  on 
the  issue  of  notice,  of  the  continued  possession  by  May  and  wife  of  the 
premises  deeded  by  them  to  Mrs.  Cooper.     Possession  of  land  is  some- 
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times  notice  of  the  real  right  and  title  of  the  possessor  and  sometimes 
not.  When  possession  is  relied  on  to  show  notice,  it  is  not  improper  to 
instruct  the  jury  as  to  the  legal  effect  of  the  character  of  possession 
shown..  We  find  no  error  in  the  charge  complained  of,  and  it  is  ap- 
proved. 

On  the  question  as  to  whether  the  knowledge  possessed  by  Dart  was 
received  in  the  course  of  his  agency,  the  evidence  shows  that  he  lived 
near  the  lot  in  controversy ;  that  he  knew  the  lot  was  the  homestead  of 
May  and  wife  and  had  been  for  years;  that  he  knew  Mrs.  Cooper  was 
May's  sister,  and  that  she  and  her  children  lived  with  May  and  wife. 
This  information  was  acquired  while  Dart  was  agent  of  the  Watkins 
Company,  but  before  there  was  any  thought  of  the  transaction  out  of 
which  this  litigation  grew.  It  was  acquired  casually  and  in  ordinary 
social  intercourse.  The  court  instructed  the  jury  that  the  company 
would  be  chargeable  only  with  such  knowledge  as  came  to  Dart  in  the 
course  of  the  transaction.  The  charge  follows  the  rule  laid  down  in 
Kaufman  v.  Roby,  62  Texas,  310.  If  for  any  reason,  the  rule  is  not 
applicable  to  this  case,  the  fact  is  immaterial.  Dart  acquired  no  infor- 
mation before  the  inception  of  the  transaction  which  tended  to  show 
notice  of  the  fact  that  the  conveyance  to  Mrs.  Cooper  was  simulated. 
The  charge  given  did  not  withdraw  from  the  consideration  of  the  jury 
any  fact  which  had  a  tendency  to  show  notice  of  the  pretended  charac- 
ter of  the  conveyance,  and  this  was  the  only  material  issue. 

On  the  issue  as  to  whether  Dart  and  May  conspired  to  defraud  the 
company  the  court  instructed  the  jury  that  if  they  found  that  there  was 
such  conspiracy  the  company  would  not  be  bound  by  the  knowledge  of 
Dart  that  the  deed  was  a  mere  sham.  The  charge  given  follows  the 
rule  laid  down  by  this  court  in  Campbell  v.  Crowley,  56  Southwestern 
Reporter,  373.  The  charge  is  objected  to  on  three  grounds:  (1)  Be- 
cause there  is  no  evidence  raising  such  issue;  (2)  because  Dart  was  a 
general  agent  and  the  company  was  bound  by  his  knowledge;  and  (3) 
because,  even  if  May  did  conspire  with  Dart  to  defraud  the  company, 
Mrs.  May  would  not  be  estopped  by  the  fraudulent  conduct  of  her  hus- 
band. 

If,  as  contended  by  appellants,  the  conveyance  was  a  mere  device, 
and  Dart  knew  the  fact,  then  the  effect  of  the  transaction  was  to  de- 
fraud the  company.  May  and  Dart  both  knew  that  a  valid  lien  could 
not  be  created  on  the  homestead,  and  if  they  had  the  pretended  convey- 
ance made  and  procured  the  company  to  put  up  its  money  on  the  faith 
of  a  lien  apparently  genuine,  but  really  bogus,  such  facts  would  be  suf- 
ficient to  raise  the  issues  of  conspiracy. 

The  evidence  shows  that  Dart  was  the  agent  of  the  company,  which 
was  a  foreign  corporation,  and  had  charge  of  its  business  in  Texas.  He 
had  full  power  to  negotiate  and  close  the  deal  .with  May.  He  does 
not  appear  to  have  been  a  corporate  officer  of  the  company.  These  facts 
do  not  take  this  case  out  of  the  rule  stated  in  the  charge  of  the  court 
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on  the  issue  of  conspiracy.  If  an  agent,  no  matter  how  general  may 
be  his  powers,  conspires  with  another  to  defraud  his  principal,  notice 
to  such  agent  will  not  be  imputed  to  the  principal.  It  is  a  question  as 
to  whether  there  was  a  conspiracy  with  intent  to  defraud,  not  whether 
agent,  and  one  conspiring  with  a  general  agent  to  defraud  the  principal 
the  agent  possessed  general  or  limited  powers.  The  principal  is  en- 
titled to  protection  against  the  fraud  of  a  general  agent  on  the  same 
ground  and  with  as  great  reason,  as  he  is  against  the  fraud  of  a  special 
is  entitled  to  as  little  consideration  as  if  he  had  colluded  with  a  special 
agent.  What  were  the  powers  of  the  agent  might  be  a  material  inquiry 
on  an  issue  other  than  that  of  conspiracy.  Thus,  in  this  case,  if  Dart 
had  authority  to  inaugurate,  conduct  and  conclude  the  negotiations  for 
the  purchase  of  the  notes  from  May,  and  if  he  knew  that  the  conveyance 
to  Mrs.  Cooper  was  simulated,  and  if,  acting  within  the  limits  of  the 
discretion  vested  in  him  by  the  company,  he  elected,  in  behalf  of  the 
company  and  without  any  intent  to  defraud  it,  to  make  the  loan,  then 
notice  to  him  would  be  imputed  to  the  company.  But  if  Dart  intended 
to  defraud  the  company,  which  is  the  theory  presented  by  the  charge  be- 
fore us,  then  he  ceased  to  represent  the  company  and  the  law  will  not 
impute  notice  to  it  of  the  facts  known  to  him. 

The  contention  that  Mrs.  May  can  not  be  estopped  by  the  fraud  of 
her  husband  may  be  noticed  briefly.  If  the  Watkins  Company  is  en- 
titled to  a  foreclosure  of  its  lien,  it  is  on  the  ground  that  it  was  an  inno- 
cent purchaser  of  the  notes  sued  on,  and  not  on  the  ground  that  Mrs. 
May  is  estopped  from  setting  up  her  homestead  right  in  the  lot  in  con- 
troversy. Graves  v.  Kinney,  66  S.  W.  Rep.,  293.  And  if  the  company 
bought  the  notes  without  notice  of  the  fictitious  character  of  the  con- 
veyance to  Mrs.  Cooper,  it  is  an  innocent  purchaser,  and  is  entitled  to 
recover  as  such.  If  May,  the  holder  and  payee  of  the  notes,  colluded 
with  the  company's  agent,  Dart,  to  defraud  the  company  by  selling  to 
it  notes  secured  only  by  a  void  lien  on  the  homestead,  the  knowledge 
possessed  by  Dart  will  not  be  imputed  to  the  company  for  the  pur- 
pose of  protecting  Mrs.  May's  homestead  right  By  her  act  in  joining 
in  the  conveyance  to  Mrs.  Cooper,  she  placed  it  in  the  power  of  her 
husband  to  enter  into  such  conspiracy  and  must  abide  the  consequences. 
At  the  time  she  signed  the  deed  she  knew  that  her  husband  intended  to 
borrow  money  on  the  notes. 

The  plaintiff  was  permitted  to  introduce  in  evidence  a  sworn  state- 
ment of  May  and  Mrs.  Cooper  to  the  effect  that  the  deed  to  the  latter 
was  made  in  good  faith  and  not  for  the  purpose  of  defeating  the  home- 
stead law.  The  statement  was  executed  on  the  day  the  deed  was  made 
and  as  an  inducement  to  the  loan.  The  intervener  requested  a  special 
charge,  which  was  refused,  that  the  jury  should  not  consider  the  state- 
ment as  in  anywise  affecting  her.  The  evidence  was  clearly  admissible 
on  the  issue  as  to  whether  the  company  was  an  innocent  purchaser  of  the 
notes,  and  if  it  was  such  innocent  purchaser,  a  fact  which  the  statement 
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tended  to  establish,  then  it  was  entitled  to  be  protected  even  against 
Mrs.  May's  homestead  right.  The  court  did  not  err  in  refusing  to  give 
the  said  charge. 

The  plaintiff  introduced  in  evidence  a  letter  written  by  May  to  Dart 
in  1893,  in  which  May  asked  an  extension  on  the  notes,  and  in  effect 
recognized  the  whole  transaction  as  being  bona  fide  and  binding.  The 
intervener  requested  a  special  charge  instructing  the  jury  not  to  con- 
sider the  letter  as  in  anywise  affecting  her.  The  letter  was  admissi- 
ble for  several  purposes  as  against  May,  and  it  was  admissible  against 
intervener  on  one  theory,  at  least.,  May  was  her  most  material  witness 
on  the  issue  as  to  whether  Dart  knew  of  the  simulated  nature  of  the 
conveyance  to  Mrs.  Cooper,  and  the  letter  tended  strongly  to  contradict 
the  evidence  given  by  him  in  her  favor  on  that  point.  The  charge  asked 
Tequired  the  jury  to  disregard  the  letter  on  all  the  issues  between  the 
plaintiff  and  intervener,  when  it  should  have  been  considered  on  at 
least  one  issue  between  them.  There  was  no  error  in  refusing  to  give 
the  charge. 

At  the  time  of  the  trial  Dart  was  dead.  He  had  testified  on  a  former 
trial  and  the  plaintiff  reproduced  his  testimony.  This  was  done  by 
producing  a  transcript  of  his  testimony  given  at  the  first  trial.  The 
transcript  was  verified  by  a  stenographer,  who  testified  that  the  same 
was  made  by  him  and  was  a  faithful  copy,  in  substance,  of  stenographic 
notes  taken  by  him  of  the  testimony  of  the  witness ;  that  the  notes  were 
taken  at  the  time  the  testimony  was  given  and  that  he  knew  the  notes 
to  be  correct.  The  stenographer  did  not  know,  independent  of  the 
facts  stated,  that  the  transcript  was  a  correct  copy  of  the  testimony  of 
the  witness,  but  did  know  that  the  notes  were  full  and  correct  and  had 
been  truly  copied.  The  transcript  was  then  permitted  to  be  read  in  evi- 
dence over  the  objections  of  appellants.  We  find  no  error  in  this  ao- 
tion  of  the  court.  If  the  stenographer  could  have  testified  that  he  re- 
membered the  substance  of  the  evidence  of  the  witness  he  would  have 
been  permitted  to  testify  to  his  recollection  thereof.  The  testimony  of 
the  deceased  witness  was  taken  by  the  stenographer  literally  as  it  was 
given,  and  was,  beyond  question,  much  more  likely  to  be  correct  than 
the  recollection  of  any  witness.  The  notes  of  the  stenographer  were 
unintelligible  to  the  uninitiated  and  it  was  therefore  necessary  to  use 
the  transcript  thereof  made  by  him. 

The  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 
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Houston  &  Texas  Central  Railway  Company  v.  W.  C.  Conner. 

Decided  March  1,  1902. 

1.— Pledge— Redemption— Option  to  Third  Party— Title. 

Where,  in  an  action  to  redeem  certain  stock  deposited  as  collateral,  the  de- 
fendant by  special  plea  alleged  that  plaintiff  had  given  to  a  third  party  an  op- 
tion on  the  stock  which  had  been  accepted  and  defendant  had  been  notified  by 
such  third  party  not  to  deliver  the  stock  to  plaintiff,  but  the  plea  did  not  state 
the  terms  of  the  option  or  that  such  third  party  bad  complied  therewith  and 
bound  himself  to  buy  on  the  terms  offered,  the  plea  did  not  show  a  sale  of  the 
stock  or  that  plaintiff  had  parted  with  title  thereto,  and  a  demurrer  to  it  was 
properly  sustained. 

«.— Same— Plea  Not  Sufficient 

Defendant  could  not  withhold  the  possession  of  the  stock  from  plaintiff  be- 
cause of  an  optional  agreement  to  sell  the  stock  to  such  third  party  unless  it 
showed  that  the  agreement  was  a  valid  and  binding  one  and  that  its  terms  had 
been  complied  with. 

3. — Same— Parties. 

The  third  party  alleged  to  have  bought  the  stock  not  being  a  party  to  the 
contract  of  bailment  on  which  this  suit  was  brought,  and  not  having  been  made 
a  party  by  defendant,  it  could  not  set  up  as  a  defense  that  plaintiff  had  not 
made  him  a  party. 

Appeal  from  Dallas.    Tried  below  before  Hon.  Richard  Morgan. 

Baker,  Botts,  Baker  &  Lovett,  W.  J.  J.  Smith,  and  R.  De  Armond, 
for  appellant. 

Coke  &  Coke  and  Chas.  Fred  Tucker,  for  appellee. 

TEMPLETON,  Associate  Justice. — On  May  5,  1898,  the  appellee, 
W.  C.  Conner,  made,  executed,  and  delivered  to  the  appellant,  the  Hous- 
ton &  Texas  Central  Railway  Company,  his  note  for  $20,000,  due 
twelve  months  after  date  and  bearing  interest  at  the  rate  of  6  per  cent 
per  annum.  At  the  same  time,  he  deposited  with  appellant  certain 
shares  of  stock  in  the  Dallas  Terminal  Railway  and  Union  Depot  Com- 
pany as  collateral  to  secure  the  note.  On  March  6,  1901,  he  tendered 
payment  of  the  note  and  demanded  the  return  of  the  collateral.  The 
tender  was  rejected  and  the  demand  refused.  Appellee  thereupon 
brought  this  suit  to  redeem  the  said  shares  of  stock,  the  amount  due  on 
said  note  being  deposited  subject  to  the  control  of  the  court.  On  a  trial 
before  the  court,  without  a  jury,  a  decree  was  entered  requiring  appel- 
lant to  return  the  collateral  to  appellee,  and  providing  that  when  appel- 
lant had  complied  with  such  decree  the  sum  on  deposit  should  be  paid 
over  to  it. 

The  only  questions  presented  on  this  appeal  arise  upon  the  action  of 
the  trial  court  in  sustaining  a  demurrer  to  one  paragraph  of  appellant's 
answer.  The  said  paragraph  reads  as  follows :  "Defendant  says  that  on 
or  about  the  27th  day  of  January,  1900,  plaintiff  made  and  entered  into 
a  contract  with  C.  P.  Huntington,  then  of  the  city  of  New  York,  State 
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of  New  York,  who  was  then  acting  in  the  premises  for  the  Southern 
Pacific  Company,  a  corporation  created  and  existing  by  and  under  the 
laws  of  the  State  of  Kentucky,  wherein  and  whereby  plaintiff  agreed, 
bound,  and  obligated  himself  to  and  did  give  C.  P.  Huntington,  acting 
for  said  Southern  Pacific  Company,  an  option  to  purchase  from  plaintiff, 
for  a  price  and  sum  then  agreed  upon,  a  majority  of  all  of  the  outstand- 
ing capital  stock  of  the  said  Dallas,  Fort  Worth  &  Gulf  Railway  Com- 
pany, and  also  then  agreed  with  said  C.  P.  Huntington,  acting  for  said 
Southern  Pacific  Company,  that  the  stock  described  in  plaintiff's  peti- 
tion and  then  held  by  this  defendant  should  remain  in  the  possession  of 
this  defendant,  and  should  be  subject  to  said  agreement.  That  after- 
wards and  within  the  said  sixty  days,  on  or  about  the  20th  day  of  March, 
1900,  the  said  C.  P.  Huntington,  acting  for  the  Southern  Pacific  Com- 
pany, availed  himself  of  the  right  thus  given  him  by  plaintiff  to  pur- 
chase said  stock,  and  declared  his  acceptance  of  the  said  option,  and  gave 
due  and  proper  notice  thereof  to  plaintiff.  And  defendant  says  that 
said  notice  of  said  contract  and  agreement  between  said  plaintiff  and 
said  Huntington,  acting  for  said  Southern  Pacific  Company,  was  duly 
given,  and  defendant  had  notice  of  the  acceptance  by  said  Huntington 
of  said  option,  and  the  right  to  purchase  said  stock,  and  this  defendant 
was  notified  by  said  Huntington  and  by  said  Southern  Pacific  Company, 
for  which  he  was  acting,  not  to  deliver  the  same  or  any  part  thereof  to 
plaintiff,  and  defendant  was  forbidden  by  said  Huntington  and  by  said 
Southern  Pacific  Company  to  deliver  said  stock,  or  any  part  thereof,  to 
plaintiff,  because  of  the  sale,  and  agreement  to  sell  the  same  by  plaintiff 
to  said  Southern  Pacific  Company  through  said  Huntington,  as  herein- 
before alleged.  Defendant  further  alleges  that  plaintiff  Conner  fully 
assented  to  and  acquiesced  in  the  retention  of  said  stock  in  the  posses- 
sion of  the  defendant,  subject  to  the  agreement  as  aforesaid  between 
him  and  the  said  Huntington,  acting  for  the  Southern  Pacific  Company, 
and  at  no  time  objected  thereto  until  a  few  days  prior  to  the  commence- 
ment of  this  suit,  when,  on  account  of  differences  which  had  arisen  be- 
tween plaintiff  and  the  said  Southern  Pacific  Company,  respecting  the 
meaning  and  effect  of  the  agreement  between  them,  plaintiff  demanded 
said  stock  of  this  defendant,  notwithstanding  his  aforesaid  agreement, 
and  the  fact  that  this  defendant  had  knowledge  thereof,  and  notice 
from  said  Southern  Pacific  Company  and  said  Huntington  not  to  de- 
liver said  stock  or  any  part  thereof  to  plaintiff.  Defendant  further  avers 
that  on  or  about  the  10th  day  of  April,  1901,  .said  Southern  Pacific 
Company  commenced  in  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Texas,  at  Dallas,  a  suit,  being  numbered  550  upon 
its  equity  docket,  against  plaintiff  Connor,  the  Dallas,  Fort  Worth  &  Gulf 
Railway  Company,  and  this  defendant,  as  defendants,  seeking  a  specific 
performance  of  the  aforesaid  contract  made  between  plaintiff  in  this 
suit  and  said  Huntington,  acting  for  said  Southern  Pacific  Company, 
and  praying  also  for  an  injunction  against  defendants  in  said  suit,  in- 
cluding an  injunction  against  this  defendant  restraining  it  from  deliver^ 
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ing  to  the  plaintiff  in  this  suit,  or  to  anyone  for  him,  any  of  the  certifi- 
cates of  capital  stock  described  in  plaintiff's  petition  in  this  suit;  and 
said  suit  is  still  pending  and  undetermined  in  said  Circuit  Court  of 
the  United  States.  Defendant  further  avers  that  if  plaintiff  ever 
pledged  with  defendant  any  of  the  certificates  described  or  referred  to 
in  his  petition  herein,  plaintiff  has  since  sold  all  his  right  and  interest 
in  and  to,  or  under  and  by  virtue  of  said  certificates,  and  is  no  longer  en- 
titled, if  he  ever  was,  to  the  possession  thereof."  The  demurrer  ques- 
tioned the  sufficiency  of  the  plea  on  the  ground  that  it  does  not  show 
that  appellant  was  in  any  way  interested  in  the  matters  therein  pleaded, 
and  seeks  to  set  up  and  enforce  some  supposed  claim  of  the  Southern 
Pacific  Company  to  said  collateral  without  making  such  company  a 
party. 

Appellant  contends  that  the  said  plea  shows  that  appellee  had  by  con- 
tract divested  himself  of  the  title  to  the  stock  collateral  and  is  not, 
therefore,  entitled  to  recover.  The  contention  can  not  be  sustained. 
The  facts  stated  in  the  plea  are  not  sufficient  to  show  a  purchase  by 
Huntington  of  the  stock  in  controversy.  The  allegation  is  that  on  Jan- 
uary 27,  1900,  appellee  agreed  to  and  did  give  Huntington  an  option 
to  purchase  a  majority  of  the  stock  of  the  Dallas,  Fort  Worth  &  Gulf 
Railway  Company  for  an  agreed  consideration,  and  that  afterwards, 
within  the  said  sixty  days,  on  or  about  March  20, 1900,  he  availed  himself 
of  the  right  thus  given  and  declared  his  acceptance  of  the  option.  The 
stock  in  controversy  is  part  of"  the  stock  of  the  Dallas  Terminal  Railway 
and  Union  Depot  Company,  and  was  not,  so  far  as  is  disclosed  by  the 
plea,  the  stock  which  appellee  offered  for  sale.  But  it  is  not  necessary 
to  rest  our  conclusion  upon  this  ground.  Assuming  that  the  option  was 
intended  to  cover  the  stock  in  controversy,  no  sale  or  change  of.  owner- 
ship is  shown.  It  is  not  alleged  that  Huntington,  within  the  time  al- 
lowed by  the  option,  elected  to  buy  the  stock  upon  the  terms  proposed,, 
and  that  he  paid  or  offered  to  pay  the  agreed  consideration,  and  that 
he  had  acquired  and  now  held  possession  or  control  of  the  stock  or 
right  to  such  possession  or  control.  It  is  alleged  that  he  "availed 
himself  of  the  right  thus  given  to  purchase  the  stock,  and  declared 
his  acceptance  of  the  said  option/9  but  it  is  not  alleged  that  he  elected 
to  buy  the  stock  and  proclaimed  the  election.  We  are  not  clear  that 
Huntington,  by  accepting  the  option,  acquired  any  right  except  the 
privilege  of  electing  to  buy  the  stock  upon  the  terms  offered.  The  plea 
does  not  state  that  the  right  of  election  was  ever  exercised.  The  right 
to  accept  the  option  appears  to  be  the  one  of  which  Huntington  availed 
himself.  If  Huntington  elected  to  buy  and  bound  himself  to  buy,  the 
fact  should  have  been  alleged  without  any  indirection,  and  the  state- 
ment that  he  "availed  himself  of  the  right"  and  "declared  his  accept- 
ance of  the  option"  can  not  be  accepted  in  lieu  of  such  allegation. 

But  even  if  it  had  been  alleged  in  the  plea  that  Huntington  elected 
to  buy,  the  plea  would  still  be  insufficient  unless  it  was  further  alleged 
that  the  election  was  made  within  the  time  allowed  by  the  option  and 
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upon  the  terms  offered.  The  plea  states  the  date  the  option  was  given 
and  the  date  it  was  accepted,  and  that  it  was  accepted  "within  the  said 
sixty  days/'  but  does  not  state  that  the  option  was  to  be  good  for  sixty 
days  or  for  any  other  specified  term,  or  that  it  was  accepted  within  the 
time  it  was  to  run.  The  terms  of  the  option  are  not  stated,  and  it  is 
not  alleged  that  Huntington  bound  himself  to  buy  on  the  terms  of  sale 
offered  by  appellee.  Neither  is  it  claimed  that  Huntington  ever  com- 
plied with  any  of  the  terms  of  the  alleged  purchase.  The  allegations 
of  the  plea  in  respect  to  a  sale  amount  to  no  more  than  a  charge  that 
appellee  gave  Huntington  an  option  on  the  stock  and  that  the  option 
was  accepted.  Clearly,  such  facts  would  not  constitute  a  sale  or  show 
that  Huntington  acquired  any  right  or  title  to,  or  interest  in,  the  stock 
offered  for  sale. 

Appellant  presents  the  further  contention  that  the  plea  shows  that 
appellee  is  not  entitled  to  recover  the  stock  collateral  because  he  has 
parted  with  his  right  to  the  possession  thereof,  having  agreed  with  Hunt- 
ington that  the  same  should  be  retained  by  appellant,  subject  to  the 
alleged  agreement  concerning  the  sale.  The  allegation  is  that  appellee 
agreed  with  Huntington  that  the  stock  should  remain  in  the  possession 
of  appellant  and  should  be  subject  to  the  agreement  concerning  the 
sale ;  that  Huntington  notified  appellant  of  the  agreement  and  forbade  it 
to  deliver  the  stock  to  appellee ;  that  appellee  assented  to  and  acquiesced 
in  the  retention  of  the  stock  by  appellant,  subject  to  the  agreement.  It 
is  obvious  that  the  right  of  Huntington's  principal  to  insist  upon  appel- 
lant retaining  the  stock  depends,  in  the  first  place,  upon  the  validity  and 
binding  force  of  the  contract  of  sale.  It  has  no  such  right  unless,  by 
virtue  of  the  contract  of  sale,  it  acquired  and  now  holds  the  title  to  the 
stock  offered  by  appellee  for  sale,  or  at  least  some  enforcible  claim 
thereto.  We  have  seen  above  that  such  is  not  the  case,  and  the  South- 
ern Pacific  Company  can  not  insist  upon  appellant  holding  the  stock 
in  controversy  subject  to  an  agreement  to  sell  which  is  not  shown  to  be 
valid  and  binding. 

But  even  if  the  agreement  of  sale  was  sufficient  to  vest  a  right  in  the 
Southern  Pacific  Company  to  the  stock  sold,  still,  the  plea  is  defective 
for  the  reason  that  it  does  not  show  the  conditions  upon  which  the  stock 
collateral  was  to  be  held  by  appellant,  or  that,  under  the  conditions  upon 
which  it  was  to  be  held,  appellee  is  not  now  entitled  to  recover  possession. 
It  is  not  alleged  that  appellee  has  not  conveyed  to  the  Southern  Pacific 
Company  a  majority  of  the  capital  stock  of  the  Dallas,  Fort  Worth  & 
Gulf  Railway  Company,  which  is  what,  according  to  appellant's  theory, 
he  had  contracted  to  do.  The  only  allegation  in  respect  to  the  terms 
upon  which  the  stock  in  controversy  was  to  be  held  by  appellant  is  that 
it  was  to  be  held  "subject  to  the  agreement/'  The  plea  does  not  dis- 
close the  purpose  of  the  pledge.  Was  the  stock  in  controversy  the  sub- 
ject of  the  sale  ?  Was  it  to  be  held  as  security  for  the  faithful  perform- 
ance by  appellee  of  his  part  of  the  contract  of  sale?  Was  the  stock 
ever  to  be  delivered  to  the  Southern  Pacific  Company,  and  if  so,  upon 
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what  terms?  Was  it  ever  to  be  delivered  to  appellee,  and  if  so,  upon 
what  conditions?  Under  the  terms  upon  which  the  stock  was  pledged, 
who  is  now  entitled  to  possession  thereof,  the  Southern  Pacific  Company 
or  the  appellee?  Have  the  conditions  of  the  pledge  been  performed  or 
violated  by  either  party?  Is  the  stock  still  subject  to  the  pledge?  The 
plea  is  silent  in  respect  to  these  matters,  and  shows  no  present  right  in 
the  Southern  Pacific  Company  to  have  the  stock  held  subject  to  the 
pledge. 

Appellant  also  contends  that  the  plea  presents  a  defense  to  appellee's 
suit,  because  it  shows  that  the  Southern  Pacific  Company  is  asserting 
some  right  or  title  to  the  stock  in  controversy  and  is  claiming  that,  by 
virtue  of  an  agreement  with  appellee,  it  is  entitled  to  have  the  stock  held 
by  appellant,  subject  to  a  contract  made  by  appellee  with  it  for  the  sale 
of  certain  railway  stocks,  and  has  notified  appellant  of  the  facts  and 
forbidden  it  to  deliver  the  stock  to  appellee.  Such  being  the  case,  ap- 
pellant insists  that  appellee  should  be  compelled  to  make  the  Southern 
Pacific  Company  a  party  to  this  suit,  in  order  that  the  rights  of  the 
claimants  of  the  stock  in  controversy  may  be  adjudicated  and  appellant 
protected  against  the  demands  which  may  be  made  on  it  by  the  Southern 
Pacific  Company.  The  stock  was  originally  deposited  with  appellant  by 
appellee,  who  was  then  the  undisputed  owner  thereof.  Appellee  has 
complied  with  the  conditions  upon  which  the  deposit  was  made  and  de- 
mands the  return  of  his  property.  Appellant  is  resisting  the  demand 
on  the  ground  that  since  the  deposit  was  made  appellee  has  parte'd  with 
his  title  to  the  property  and  with  his  right  to  possession  thereof,  and 
has  agreed  that  it  should  be  retained  by  appellant,  subject  to  a  contract 
made  by  him  with  the  Southern  Pacific  Company. 

We  have  seen  above  that  the  facts  pleaded  do  not  show  that  the  South- 
ern Pacific  Company  ever  acquired  or  now  has  any  title  to  or  interest 
in  the  stock  in  controversy  or  right  to  the  possession  thereof  or  right  to 
insist  upon  the  stock  being  held  in  pledge.  Appellant  having  received 
the  stock  from  appellee  is  bound  to  restore  it  to  him  upon  his  complying 
with  the  conditions  of  the  deposit,  unless,  by  subsequent  agreement,  he 
has  charged  the  stock  with  an  additional  pledge.  No  such  pledge  is 
shown,  and  if  the  Southern  Pacific  Company  was  a  party  and  was  assert- 
ing such  pledge,  based  upon  the  facts  set  up  by  appellant,  it  would  be 
cast  in  the  suit.  Unless  the  Southern  Pacific  Company  has  a  better 
claim  or  greater  right  than  appellant  has  discovered,  it  has  no  interest 
in  this  proceeding  and  appellant  would  incur  no  liability  to  it  by  sur- 
rendering the  stock  in  controversy  to  appellee.  Nor  is  appellee  bound 
by  any  contract  with  appellant  not  to  demand  the  stock.  Appellant  was 
not  a  party,  either  to  the  alleged  contract  of  appellee  to  sell  the  stock 
to  Huntington  or  to  the  agreement  that  the  stock  in  controversy  should 
be  held  subject  to  such  contract.  Appellee,  the  owner  of  the  stock,  never 
notified  appellant  that  it  might  hold  the  stock  subject  to  the  alleged 
agreement,  and  never  informed  it  that  the  stock  in  its  possession  had 
been  pledged  by  him  to  the  Southern  Pacific  Company  for  any  purpose. 
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The  said  company  notified  appellant  that  it  had  contracted  to  buy  of 
appellee  certain  railroad  stocks  and  that  appellee  had  agreed  that  appel- 
lant should  hold  the  stock  in  controversy,  subject  to  said  contract,  and 
forbade  appellant  to  deliver  the  stock  to  appellee.  It  was  the  duty  of 
appellant  to  reply  to  such  notice  and  command  by  saying  that  it  had 
contracted  with  appellee  to  return  the  collateral  in  its  hands  to  him 
when  he  complied  with  the  conditions  upon  which  the  same  had  been 
deposited,  and  that  it  would  do  so  unless  restrained  by  proper  legal  pro- 
ceedings. If  the  facts  were  as  claimed  by  the  Southern  Pacific  Com- 
pany, it  should  have  instituted  such  proceedings  or  have  intervened  in 
this  suit.  If  appellant  desired  to  avoid  future  controversy  with  the  said 
company,  it  could  and  should  have  made  that  company  a  party.  It  was 
given  an  opportunity  to  make  said  company  a  party  and  failed  to  do  so, 
and  should  not  now  be  heard  to  complain. 

There  is  no  error  in  the  judgment  and  it  is  affirmed. 

Affirmed. 


Texas  &  Pacific  Railway  Company  v.  W.  F.  Parker. 
Texas  &  Pacific  Railway  Company  v.  W.  A.  Cope. 

Decided  March  22,  1902. 

1.— False  Imprisonment— Railroad  Agent. 

Plaintiff  rode  on  a  freight  train  with  permission  of  a  brakeman  to  whom  he 
paid  part  fare,  and  upon  reaching  a  station  at  night  and  while  it  was  raining, 
the  depot  being  closed,  he  entered  a  box  car  of  defendant,  and  the  dispatcher, 
seeing  him  asleep  there,  and  acting  under  general  instructions  from  the  agent* 
locked  the  door  and  informed  the  agent,  who  reported  to  the  sheriff  that  he  had 
a  vagrant,  and  caused  his  arrest  and  imprisonment  without  a  warrant,  though 
he  was  not  in  fact  a  vagrant.  Held,  that  the  detention  and  imprisonment  in 
the  box  car  was  unlawful,  since  plaintiff's  presence  there,  though  wrongful,  did 
not  justify  force  in  restraining  him  of  his  liberty. 

2.— Same— Tort— Scope  of  Agent's  Authority. 

Since  the  agent  had  charge  of  the  car  and  it  was  his  duty  to  protect  it 
from  trespassers,  his  action  in  detaining  plaintiff  therein  and  having  him  ar- 
rested and  imprisoned  waB  within  the  scope  of  his  employment,  and  the  fact 
that,  in  exercising  such  authority,  he  committed  a  tort,  did  not  relieve  the  rail- 
way company  of  liability  for  the  wrongful  act. 

3. — Same — Irrelevant  Evidence — Charge. 

In  an  action  by  plaintiff  for  false  imprisonment  wherein  no  punitory  dam- 
ages were  claimed,  the  court  properly  charged  the  jury  not  to  consider  evidence 
as  to  whether  or  not  plaintiff  rightfully  or  wrongfully  entered  the  box  car,  or 
had  been  guilty  of  unlawfully  riding  upon  a  train,  since  this  could  not  affect  his 
right  to  recover  the  actual  damages  sustained. 

4.— Same— Liability  Not  Affected. 

That  the  agent  made  no  specific  charge  against  plaintiff,  and  that  the  officer, 
after  the  arrest,  made  the  charge  on  which  he  detained  him  one  of  unlawfully 
riding  on  a  freight  train,  did  not  relieve  the  railway  company  of  liability. 

5.— Same— Conviction  No  Bar  to  Damages. 

Plaintiff's  plea  of  guilty  to  the  charge  of  unlawfully  riding  on  a  freight 
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train,  entered  in  the  justice  court  in  order  to  secure  his  release  from  imprison- 
ment, was  no  bar  to  his  recovery  of  the  damages  that  accrued  up  to  the  time 
of  such  release  and  while  he  was  being  held  without  any  warrant  ever  having 
been  issued  for  his  arrest. 

Appeal  from  Red  River.     Tried  below  before  Hon.  Ben  H.  Denton. 
T.  J.  Freeman  and  Head  &  Dillard,  for  appellant. 
W.  8.  Thomas  and  Doak  &  Kennedy,  for  appellees. 

RAINEY,  Chief  Justice. — These  are  companion  cases,  and  the  facts 
and  principles  of  law  hereinafter  stated  are  applicable  to  both.  The  ap- 
peals are  from  judgments  rendered  in  favor  of  appellees  against  appel- 
lant for  false  imprisonment. 

On  the  night  of  May  21,  1900,  appellee  Cope  and  one  W.  F.  Parker 
boarded  a  freight  train  of  appellant  at  Texarkana  desiring  to  go  to  their 
home  in  Detroit,  Texas,  and  with  the  permission  of  the  brakeman — pay- 
ing him  50  cents  each — they  rode  to  Clarksville,  arriving  there  about  4 
o'clock  a.  m.  next  morning,  22d.  They  alighted  from  the  train,  and  the 
depot  being  closed,  they  entered  a  box  car  standing  on  appellant's  track, 
as  it  was  raining,  and  they  had  some  musical  instruments  they  did  not 
want  to  get  wet.  When  they  entered  the  car  they  closed  the  door.  About 
half-past  7  o'clock  Miller,  the  dispatcher,  opened  the  door  and  saw  them 
in  the  car  asleep.  Supposing  them  to  be  vagrants  or  hobos,  he  closed  the 
door  and  fastened  it,  and  when  Wilkerson,  the  station  agent,  came  to 
the  depot  Miller  told  him  what  he  had  done.  Wilkerson  had  previously 
instructed  him  if  he  found  any  hobos  in  the  cars  to  fasten  the  door. 
Wilkerson  then  telephoned  to  the  sheriff  to  come  down  and  get  them. 
The  sheriff  and  deputy  came.  Wilkerson  went  with  them  to  the  car,  un- 
locked it,  and  said  "There  they  are,"  and  then  immediately  returned  to 
the  depot.  The  sheriff  and  deputy  took  appellees  in  charge  and  placed 
them  in  jail,  where  they  remained  until  next  morning,  Wednesday,  when 
the  county  attorney  went  to  the  jail  and  told  them  that  the  justice  of 
he  peace  was  out  of  town  and  that  no  trial  could  be  had  before  Saturday, 
but  if  they  would  pay  a  fine  in  one  case  he  would  dismiss  the  other,  and 
that  he  would  lend  them  the  money  to  pay  the  fine.  To  prevent  lying 
in  jail  until  Saturday,  they  accepted  his  proposition,  got  the  money  from 
him,  and  gave  it  to  the  deputy  sheriff  to  pay  the  fine.  The  justice's 
docket  shows  that  on  May  23,  1900,  appellee  Cope  plead  guilty  to  the 
offense  of  unlawfully  boarding  a  freight  train  and  was  adjudged  to  pay 
a  fine  of  $5  and  costs,  and  that  a  similar  charge  against  Parker  was  on 
the  same  day  dismissed  by  the  county  attorney.  The  arrests  were  made 
without  warrants,  and  they  told  the  officers  they  had  money  and  were 
not  vagrants,  and  that  the  officers  had  no  right  to  arrest  them  for 
vagrants  or  hobos.  After  starting  with  them  to  jail  the  deputy  asked 
them  how  they  got  to  Clarksville.     Upon  being  told  they  came  on  a 
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freight  train,  he  said  he  would  hold  them  for  unlawfully  riding  on  a 
freight  train.  They  were  musicians  and  made  a  living  by  playing  around 
at  different  places.    They  were  not  vagrants. 

It  was  not  error  for  the  court  to  instruct  the  jury  that  the  detention 
and  imprisonment  of  plaintiffs  in  the  box  car  by  defendant's  agent  was 
unlawful.  Their  being  in  the  car,  though  wrongful,  did  not  justify 
force  in  restraining  them  of  their  liberty. 

Error  is  assigned  to  that  portion  of  the  court's  charge  which  instructed 
the  jury  in  effect  that  the  defendant  would  be  liable  if  its  servants  acted 
within  the  apparent  scope  of  their  authority  in  detaining  plaintiffs  in 
the  box  car,  or  in  having  them  arrested  and  imprisoned.  The  contention 
is  that  in  order  to  make  defendant  liable  the  agents  must  have  acted 
within  the  real  scope  of  their  authority. 

The  general  rule  of  agency  is,  that  the  principal  is  liable  for  all  acts 
done  by  the  agent  or  servant  in  the  apparent  scope  of  the  agent's  author- 
ity, or  within  the  course  of  his  employment.  Whether  this  case  is  an 
exception  to  the  general  rule  we  deem  it  unnecessary  to  determine,  as 
under  our  version  of  the  evidence  defendant's  servants  were  acting 
within  the  scope  of  their  authority.  It  is  not  shown  that  the  agents 
had  definite  instructions  to  have  arrests  made,  but  this  was  not  neces- 
sarily essential  where  they  acted  within  the  general  scope  of  their  em- 
ployment. 

Wilkerson  testified :  That  he  was  the  station  agent  for  defendant  at 
Clarksville  in  May,  1900,  and  as  such  the  property  and  cars  of  the  de- 
fendant were  in  his  charge  and  he  looked  after  them,  for  it  was  his 
duty  as  agent  to  protect  defendant's  property  in  Clarksville,  including 
the  cars  upon  the  side  track,  from  trespassers.  "Under  the  terms  of  my 
employment  this  is  required  of  me,  and  I  had  plaintiff  arrested  because 
I  thought  he  was  a  trespasser  upon  the  defendant,  and  to  protect  the 
defendant  from  trespassers,  as  by  my  said  employment  I  was  required 
to  do.  Yes,  I  did  have  plaintiff  arrested.  I  did  it  because  I  found  him 
in  the  empty  car  and  thought  him  a  trespasser.  I  had  told  the  men  who 
worked  under  me  to  lock  the  door  on  anyone  they  found  in  empty  cars." 
This  testimony  is  uncontradicted,  and  it  shows  they  acted  within  the 
scope  of  their  employment.  That  in  exercising  such  authority  they  com- 
mitted a  tort  does  not  relieve  appellant  of  liability  for  the  wrongful  act. 
Bailway  v.  Warner,  49  S.  W.  Rep.,  254 ;  Railway  v.  Anderson,  17  S.  W. 
Rep.,  1039;  12  Am.  and  Eng.  Enc.  of  Law,  2  ed.,  p.  771,  and  note. 

It  was  not  error  in  the  court  directing  the  jury  not  to  consider  evi- 
dence as  to  "whether  or  not  plaintiffs  rightfully  or  wrongfully  entered 
said  box  car  or  whether  or  not  plaintiffs  had  been  guilty  of  unlawfully 
riding  upon  a  train  of  defendant  prior  to  their  arrest  and  imprison- 
ment." It  is  insisted  that  such  evidence  was  relevant  for  all  purposes, 
and  especially  as  bearing  upon  the  extent  of  plaintiffs'  damages,  if  any, 
and  the  amount  of  mental  suffering  caused  them  by  said  arrest  and  im- 
prisonment.   This  contention  is  not  tenable  in  view  of  the  fact  that  no 
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punitory  damages  were  sought  or  recovered.  The  arrest  and  imprison- 
ment being  unlawful,  plaintiffs  were  entitled  to  recover  all  actual  dam- 
ages sustained  by  them. 

Appellant  complains  of  the  refusal  of  the  trial  court  to  give  the  fol- 
lowing requested  instruction,  viz:  "If  under  the  charges  given  you 
find  from  the  evidence  that  the  defendant,  Texas  &  Pacific  Railway  Com- 
pany, is  liable  for  whatever  its  station  agent,  A.  L.  Wilkerson,  may  have 
done  towards  procuring  the  imprisonment  of  the  plaintiff ;  and  that  said 
A.  L.  Wilkerson  only  requested  the  officers  to  take  him  in  charge  for  the 
offense  of  being  a  vagrant,  and  after  he  was  so  taken  in  custody  on  said 
charge  the  officer  changed  the  charge  against  plaintiff  to  that  of  unlaw- 
fully riding  on  a  freight  car,  without  the  knowledge  of  the  said  Wilker- 
son, and  thereafter  held  and  imprisoned  him  on  said  last  nam%d  charge, 
you  will  find  in  favor  of  the  Texas  &  Pacific  Railway  Company  as  to 
any  damages  that  may  have  been  caused  by  such  last  named  detention 
and  imprisonment."  It  is  urged  that  defendant's  agent  only  requested 
that  plaintiff  be  arrested  as  a  vagrant,  and  that  the  officers  prosecuted 
them  for  unlawfully  riding  on  a  freight  car,  and  that  defendant  is  not 
liable  for  the  detention  of  plaintiffs  to  answer  the  charge  of  unlawfully 
riding  on  a  freight  car.  The  evidence  fails  to  show  on  what  charges  the 
plaintiffs  were  arrested.  The  station  agent  said  he  had  them  arrested 
because  he  thought  they  were  trespassers.  When  he  telephoned  to  the 
officers  he  stated  that  he  had  "two  hobos"  and  to  come  and  get  them, 
but  when  the  officers  came  he  merely  pointed  out  the  plaintiffs  and  no 
charge  was  specified.  The  riding  on  a  freight  train  was  as  much  a  tres- 
pass upon  defendant's  property  as  getting  into  a  box  car,  and  as  riding 
on  a  freight  train  was  the  only  offense  against  the  law  of  which  the 
parties  were  guilty,  the  officers  doubtless  assumed  the  arrest  was  for  that 
offense.  In  any  event  the  imprisonment  resulted  from  the  act  of  the 
defendant's  agent  in  having  the  unlawful  arrest  made,  and  the  defendant 
is  liable  therefor. 

The  court  refused  a  special  charge  to  the  effect  that  the  judgment  of 
conviction  against  W.  A.  Cope  is  conclusive  against  him  in  this  case. 
Error  is  assigned  upon  this  action  of  the  court.  We  think  the  court, 
under  the  circumstances  of  the  case,  ruled  properly.  This  action  is  for 
damages  for  illegally  confining  plaintiff  in  a  car,  for  illegally  causing 
him  to  be  arrested  without  a  warrant,  and  confining  him  in  jail  without 
carrying  him  before  a  magistrate.  There  is  no  evidence  tending  to  show 
that  any  complaint  or  information  was  ever  filed  against  him  for  any 
offense,  nor  that  any  warrant  was  ever  issued  for  his  arrest.  None  had 
been  issued  at  the  time  of  the  illegal  arrest.  No  presumption  arises  that 
any  was  ever  issued,  and  giving  to  the  judgment  all  the  effect  to  which 
it  is  entitled,  it  does  not  relieve  the  defendant  from  the  consequences 
of  the  illegal  acts  prior  to  its  rendition.  Upon  the  plea  of  guilty  being 
entered,  plaintiff  was  discharged  and  no  damages  accrued  thereafter, 
nor  was  any  awarded  to  plaintiff  subsequent  thereto.  Plaintiff  was  en- 
titled to  recover  the  damages  that  accrued  up  to  the  time  the  plea  of 
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guilty  was  entered,  and  the  judgment  was  no  bar  to  such  recovery. 
Cabell  v.  Arnold,  22  S.  W.  Rep.,  62. 

Other  assignments  of  error  are  presented,  but  we  are  of  the  opinion 
that  they  are  not  well  founded.  The  evidence  is  sufficient  to  support  the 
verdict,  and  the  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Paul  Jones,  County  Judge,  v.  John  Will  Carveb  et  al. 

Decided  March  8,  1002. 
f 
1. — Stock  Law  Election — Qualification  of  Voter— Freeholder. 

The  conveyance  to  a  person  of  an  undivided  interest  in  one  acre  of  land, 
made  for  the  purpose  of  enabling  him  to  vote,  does  not  render  him  eligible  to 
vote  as  a  "freeholder"  at  an  election  to  determine  whether  stock  may  run  at 
large. 

ft. — Same— Designating  Boundaries  of  District. 

The  designation  of  a  district  for  an  election  to  determine  whether  stock 
shall  be  allowed  to  run  at  large  is  not  rendered  invalid  by  tl*e  fact  that  an  inter- 
mediate and  easily  identified  corner  is  called  for  as  being  on  a  creek  when  it  is 
half  a  mile  distant  therefrom,  but  in  line  with  the  creek. 

Appeal  from  Henderson.  Tried  below  before  Hon.  John  Young 
Gooch. 

Richardson  &  Watkins,  for  appellant. 

Jones,  Eustace  &  McDonald,  for  appellees. 

RAINEY,  Chief  Justice. — This  is  an  action  contesting  the  validity 
of  an  election  held  in  a  subdivision  of  Henderson  County  to  determine 
whether  hogs,  sheep,  and  goats  should  be  allowed  to  run  at  large.  An 
injunction  was  granted  restraining  the  county  judge  from  having  notices 
posted  declaring  the  result.  The  trial  court  held  the  election  invalid. 
Twenty-one  votes  were  cast  for  the  law  and  fourteen  against. 

Two  grounds  are  urged  against  its  validity:  1.  That  the  judges  of 
election  rejected  the  votes  of  a  certain  number  of  freeholders,  which,  if 
they  had  voted,  would  have  changed  the  result  of  the  election.  No 
statement  of  facts  is  found  in  the  record.  The  record,  however,  con- 
tains the  conclusions  of  the  trial  judge,  who  found  on  this  issue  that  a 
few  days  before  the  election  one  Davis,  who  owned  an  undivided  half 
interest  in  100  acres  of  land  within  the  proposed  stock  law  district, 
"executed  and  delivered  to  each  of  seven  men  who  were  otherwise  quali- 
fied to  vote  in  stock  law  elections,  severally,  a  deed  to  an  undivided  in- 
terest of  one  acre,  in  his  undivided  half  interest  in  the  100  acres.  The 
purpose  of  the  vendor  was  to  thereby  make  each  of  said  vendees  a  'free- 
holder* so  that  they  could  vote  and  defeat  the  stock  law.    They  had  no 
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other  purpose.  The  one  acre  (undivided)  was  fit  for  no  other  purpose, 
either  of  farming  or  other  useful  purpose,  and  the  deeds  were  made  for 
the  sole  purpose  of  defeating  the  election  by  making  the  seven  persons 
technically  'freeholders/  but  not  substantially  so,  in  so  far  as  the  land  was 
contemplated  to  be  of  utility."  This  clearly  shows  a  fraudulent  attempt 
to  defeat  the  wishes  of  a  majority  of  the  bona  fide  freeholders  of  the  dis- 
trict, and  is  contrary  to  the  spirit,  if  not  the  letter  of  the  law,  giving  to 
freeholders,  only,  the  right  of  suffrage  in  such  elections.  We  are  of  the 
opinion  that  the  deeds  to  such  a  fraction  of  real  estate  made  for  the  pur* 
pose  as  stated  by  the  trial  judge  did  not  make  the  grantees  therein  such 
freeholders  under  the  law  as  entitled  them  to  vote  in  said  election  and 
their  votes  were  properly  rejected.  The  trial  court  erred  in  holding  to 
the  contrary.    McGraw  v.  Commissioners,  8  So.  Rep.  (Ala.),  852. 

The  second  ground  is,  that  the  district  was  not  described  with  suf- 
ficient particularity.  We  are  also  of  the  opinion  that  the  trial  court 
erred  in  sustaining  this  contention.  The  defect  upon  which  the  trial 
court  based  its  holding  is  embraced  in  the  following:  After  reaching 
the  southwest  corner  of  the  W.  H.  Coltharp  land  the  call  is,  'Thence 
with  the  said  Coltharp's  west  boundary  line  to  the  northwest  corner  on 
Kickapoo  Creek;  thence  north  with  said  creek  to  the  Cotton  Belt  rail- 
road crossing,"  etc.    The  call  is  shown  by  the  following  plat : 


The  said  northwest  corner  is  not  on  said  creek,  but  the  distance  run- 
ning north  from  said  corner  to  the  creek  is  about  one-half  mile.  Said 
corner  is  well  marked  and  easily  identified. 

It  is  contended  that  as  said  corner  was  not  on  Kickapoo  Creek  it  makes 
the  call  uncertain.     To  this  we  can  not  agree.     The  corner  is  not  at  the 


270  29  Texas  Civil  Appeals  Reports.        [5th  District, 

termination  of  the  line,  but  is  at  an  intermediate  point  on  a  call  run- 
ning north  from  the  southwest  corner  of  said  Coltharp  land  to  the  cross- 
ing of  said  creek  by  the  Cotton  Belt  railroad.  In  following  the  call 
north  the  creek  is  reached  about  one-half  mile  north  of  the  northwest 
corner,  and  then  following  the  creek  north  the  crossing  on  the  railroad 
will  be  reached.  The  mere  fact  that  the  creek  is  not  reached  at  the 
corner  seems  to  us  as  immaterial.  The  call  is  sufficiently  explicit  to 
fix  the  line  from  the  southwest  corner  to  the  northwest  corner  and  thence 
to  the  crossing,  and  there  is  no  such  uncertainty  in  the  call  as  to  render 
the  description  uncertain. 

No  question  is  raised  as  to  the  right  of  the  trial  court  to  grant  an  in- 
junction restraining  the  county  judge  from  declaring  the  result.  In 
disposing  of  the  case  we  do  not  wish  to  be  understood  as  passing  upon 
this  question. 

The  judgment  is  reversed  and  here  rendered  for  appellant. 

Reversed  and  rendered. 


W.  H.  Taylor  v.  W.  W.  Sturgis  et  al. 

Decided  April  16,  1002. 

1.— Usury— Assignment  of  Claim  for. 

Under  the  statute  providing  that  one  who  pays  usurious  interest  or  his 
legal  representative  may  recover  back  double  the  amount  thereof,  a  claim  for 
usurious  interest  paid  is  assignable,  since  the  right  of  action  would  survive  to  the 
claimant's  estate  at  his  death.    Rev.  Stats.,  art.  3106. 

2. — Same— Payment  in  Property. 

The  right  to  recover  for  usurious  interest  paid  is  not  defeated  by  reason  of 
the  fact  that  the  interest  is  paid  in  property  instead  of  in  money. 

3. — Venue — Jurisdiction — Simulated  Assignment. 

Where  one  having  a  money  claim  against  a  resident  of  another  county 
makes  a  simulated  assignment  of  it  to  a  third  person  with  guarantee  of  payment 
for  the  purpose  of  having  the  assignee  bring,  in  the  county  of  the  assignor's 
residence,  a  joint  action  thereon  in  which  the  assignor  may  by  cross-bill  litigate 
with  the  alleged  debtor  the  right  of  action  upon  the  claim,  a  plea  of  privilege 
by  the  latter  to  be  sued  in  his  own  county  should  be  sustained. 

Error  from  Hill.  Tried  below  before  Hon.  W.  F.  Ramsey,  Special 
Judge. 

Wear, .  Morrow  &  Smithdeal  and  Nelson  Phillips,  for  plaintiffs  in 
error. 

Hill,  Dabney  &  Carlton,  for  defendants  in  error. 

KAINEY,  Chief  Justice.— W.  H.  Taylor  sued  W.  W.  Sturgis  and 
J.  B.  Kendrick.  Taylor  and  Kendrick  were  alleged  to  be  residents  of 
Hill  County,  and  Strugis  a  resident  of  Grayson  County.  Plaintiff  for 
cause  of  action  alleged  in  substance  that  Sturgis  had  loaned  money  to 
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Kendrick  for  which  Kendrick  had  executed  his  note,  which  note  Ken- 
drick  had  paid  off  and  discharged;  that  said  payment  included  interest 
amounting  to  $769,  which  was  usurious,  for  which  said  Kendrick  had 
a  right  of  action  against  Sturgis,  which  right  of  action  Kendrick  had, 
for  a  valuable  consideration,  transferred  to  plaintiff  and  had  guaranteed 
the  payment  thereof. 

It  was  further  alleged  that  the  note  was  paid  off  by  Kendrick  and  his 
wife  conveying  to  Sturgis  a  tract  of  land  valued  at  $7000,  a  part  of 
which  consideration  for  the  land  was  settled  by  Sturgis*  indorsing  the 
said  note  without  recourse  to  the  wife  of  Kendrick  and  turning  the 
same  over  to  her. 

Sturgis,  in  due  order  of  pleading,  filed  a  plea  in  abatement  claiming 
the  privilege  of  being  sued  in  his  own  county,  and  alleging  that  the 
assignment  to  plaintiff  was  simulated  and  fraudulent  and  done  for  the 
purpose  of  conferring  jurisdiction  on  the  District  Court  of  Hill  County. 
Also,  without  waiving  his  plea  in  abatement,  he  answered  by  demurrer 
and  to  the  merits.  Kendrick  also  answered,  and  set  up  a  cross-action 
against  Sturgis  alleging  practically  the  same  facts  that  plaintiff  had 
alleged,  and  praying  that  he  recover  against  Sturgis  in  the  event  a 
recovery  was  denied  to  plaintiff. 

Sturgis,  in  due  order  of  pleading,  filed  a  plea  of  privilege  to  be  sued 
in  his  own  county  as  to  said  cross-action,  and  then,  without  waiving 
said  plea,  answered  to  the  merits. 

The  cause  was  continued  several  times  without  prejudice  to  the  pleas 
in  abatement.  When  the  cause  was  called  for  trial  the  court  ordered  the 
exceptions  to  the  pleadings  to  be  first  heard  and  determined,  it  being 
specially  provided  that  this  was  not  in  any  way  to  prejudice  the  pleas 
in  abatement.  Upon  a  hearing  a  general  demurrer  was  sustained  to 
the  plaintiff's  petition  on  the  ground  that  a  right  to  recover  this  penalty 
was  not  assignable;  whereupon  the  plea  in  abatement,  as  against  the 
cross-action  of  Kendrick,  was  heard  and  determined  in  favor  of  the  de- 
fendant Sturgis,  and  judgment  was  entered  dismissing  both  the  plain- 
tiff's petition  and  the  cross-action  of  the  codefendant  Kendrick.  Both 
the  plaintiff  and  the  defendant  Kendrick  have  appealed. 

The  main  question  presented  for  consideration  is:  Can  one  who  has 
a  right  of  action  for  double  the  amount  of  usurious  interest  paid  by 
him  under  article  3106,  Revised  Statutes,  assign  the  same  to  another 
so  as  to  give  to  that  other  a  right  to  maintain  an  action  thereon? 

Said  article  3106  reads  as  follows:  "If  usurious  interest,  as  defined 
by  the  preceding  articles,  shall  hereafter  be  received  or  collected,  the 
person  or  persons  paying  the  same,  or  their  legal  representatives,  may 
by  action  of  debt  instituted  in  any  court  of  this  State  having  juris- 
diction thereof,  within  two  years  after  such  payment,  recover  from  the 
person,  firm,  or  corporation  receiving  the  same,  double  the  amount  of 
the  interest  so  received  or  collected."  This  statute  gives  a  right  of 
action  to  one  paying  usurious  interest,  and  in  case  of  his  death  such  a 
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right  would  become  an  asset  of  his  estate  and  subject  to  administration. 
In  Eailway  v.  Freeman,  57  Texas,  156,  the  test  there  given  for  the 
assignability  of  a  right  of  action  is  thus  stated:  "Mere  personal  torts 
die  with  the  party  and  are  not  assignable.  Such  are  actions  of  slander, 
libel,  assault  and  battery,  false  imprisonment,  crim.  con.,  seduction,  etc 
On  the  other  hand,  when  the  injury  affects  the  estate  rather  than  the 
person,  when  the  action  is  brought  for  damage  to  the  estate  and  not  for 
injury  to  the  person,  personal  feelings,  or  character,  the  right  of  action 
could  be  bought  and  sold.  Such  right  of  action,  upon  the  death,  bank- 
ruptcy, or  insolvency  of  the  party  injured,  passes  to  the  executor  or 
assignee  as  a  part  of  his  assets  because  it  affects  his  estate  and  not  his 
personal  right."  Applying  this  test  to  the  cause  of  action  here  alleged, 
we  are  of  the  opinion  that  Kendrick  had  a  right  to  assign  his  right  of 
action,  and  if  the  assignment  to  plaintiff  was  bona  fide  he  had  the  right 
to  maintain  an  action  thereon. 

We  think  it  immaterial  under  the  statute  whether  the  usurious  in- 
terest was  paid  in  property  or  money.  In  either  case  the  party  paying 
has  a  right  to  recover  a  moneyed  judgment  for  double  the  amount  so 
paid.  Plaintiff's  petition  alleged  a  good  cause  of  action,  and  if  sus- 
tained by  proof  entitles  him  to  judgment.  The  trial  court  therefore 
erred  in  sustaining  the  general  demurrer  to  plaintiff's  petition. 

If  it  should  be  shown  on  the  trial  that  the  alleged  transfer  of  the  claim 
was  simulated  and  done  for  the  purpose  of  conferring  jurisdiction  upon 
the  District  Court  of  Hill  County,  then  Sturgis*  plea  of  privilege  should 
be  sustained,  and  the  suit  of  plaintiff  against  him  should  be  dismissed, 
and  in  such  an  event  Sturgis*  plea  of  privilege  to  be  sued  in  the  county 
of  his  residence  should  be  sustained  as  against  Kendrick's  cross-bill 
There  is  nothing  in  the  record  sufficient  to  constitute  a  waiver  of  the 
privilege  plead,  and  the  court  did  not  err  in  so  holding. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


James  S.  Boston  v.  M.  E.  McMenamy  et  al. 

Decided  April  5,  1902. 

1. — Evidence — Harmless  Error. 

The  exclusion  of  evidence  which  is  in  part  hearsay  and  the  other  part  of 
no  material  relevancy  is  harmless  error. 

2.— Same— Trespass  to  Try  Title — Common  Source. 

It  was  error  in  trespass  to  try  title  to  admit  a  deed  offered  by  plaintiff 
to  show  common  Bource  of  title  where  he  failed  to  connect  defendant's  title  with 
the  deed,  but  the  error  was  harmless  where  plaintiff  recovered  by  virtue  of 
limitations  and  possession. 

3.— Same— Claim  of  Title— Limitations. 

In  an  action  of  trespass  to  try  title  wherein  plaintiff  claimed  title  by  virtue 
of  possession  and  limitations,  an  unrecorded  deed  of  the  land  to  plaintiff's  an- 
cestor was  admissible  as  tending  to  show  plaintiff's  claim  to  the  land. 
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4.— Same — Statement  by  Decedent. 

Testimony  by  plaintiff  that  he  had  heard  his  parents  claim  the  land  in 
controversy  prior  to  the  claim  in  this  suit  was  not  objectionable  as  being 
irrelevant,  immaterial,  and  hearsay,  and  objection  that  it  was  a  statement  by 
a  deceased  person  and  prohibited  by  article  2302,  Revised  Statutes,  can  not  be 
considered  where  it  was  not  made  in  the  trial  court. 

5.— Trespass  to  Try  Title— Title  by  Possession— Charge. 

In  trespass  to  try  title  where  no  title  was  shown  in  defendant,  nor  right 
of  possession,  and  plaintiff  showed  prior  possession  by  himself  and  those  under 
whom  he  claimed,  there  was  a  presumption  of  title  in  plaintiff,  and  the  court 
correctly  refused  to  charge  that  since  plaintiff  had  failed  to  show  a  common 
source  of  title,  or  that  the  State  had  ever  parted  with  title  to  the  land,  the 
verdict  should  be  for  defendant. 

Appeal  from  Grayson.    Tried  below  before  Hon.  Rice  Maxey. 


J.  K.  Jameson  and  C.  L.  Vowell,  for  appellant. 

Hamp  P.  Abney,  for  appellees. 

BOOKHOUT,  Associate  Justice. — This  was  a  suit  of  trespass  to 
try  title  instituted  by  Mrs.  M.  E.  McMenamy,  widow  of  R.  B.  Mc- 
Menamy, deceased,  and  their  children  against  James  R.  Boston,  for  a 
tract  of  land,  part  of  the  Josiah  Hartzog  survey  in  Grayson  County. 
The  petition  was  filed  March  23,  1899.  Plaintiffs  alleged  title  in  them- 
selves, and  further  set  up  the  statutes  of  limitations  of  five  and  ten 
years.  The  defendant  answered  disclaiming  title  to  all  the  land  sued 
for  except  that  portion  of  the  land  north  of  the  fence  bounding  plaintiffs' 
inclosed  land,  and  as  to  such  part  defendant  plead  not  guilty  and  gen- 
eral denial,  and  the  three,  five,  and  ten  years  statutes  of  limitations. 
The  land  in  controversy  is  shown  by  the  following  plat : 


T.  C.  Roberts 
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GraasSLand 
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3        Tillable  Land 
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^       2fln          ^»w          James  R. 

Boston 

£ 

t                   — 

And  is  embraced  within  the  corners  indicated  by  the  letters  A,  B,  C,  D, 
and  is  bounded  as  follows :  On  the  south  by  a  fence ;  on  the  west  by  a 
fence  on  the  east  line  of  a  tract  formerly  owned  by  W.  H.  Roberts  and 
now  owned  by  G.  W.  Taylor;  on  the  north  by  the  south  line  of  a  tract 
formerly  owned  by  T.  C.  Roberts  but  now  owned  by  J.  R.  Boston,  appel- 
lant,  having  been  purchased  by  him  since  the  institution  of  this  suit, 
and  on  the  remaining  side  by  the  meanderings  of  the  branch  which  runs 
in  a  southeasterly  direction  until  it  reaches  the  fence.    Its  dimensions  are 
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as  follows:  From  T,  C.  Roberts'  southwest  corner,  122  vrs,  to  fence; 
thence  in  a  southeasterly  direction  with  fence  200  vrs.  to  where  the 
branch  touches  fence;  thence  in  a  northwesterly  direction  with  the 
meanderings  of  the  branch  to  T.  C.  Roberts'  south  line;  thence  west 
with  Roberts'  south  line  90  vrs.  to  beginning. 

The  plaintiffs  introduced  the  following  title  papers:  (1)  a  deed 
from  Henry  L.  Lowe  and  wife  to  Robert  H.  Harris  and  wife,  Sarah  E. 
Harris,  dated  December  9,  1876,  filed  for  record  February  3,  1880,  con- 
veying 60  acres  of  land,  part  of  the  Josiah  Hartzog  survey  and  which 
embraced  the  land  involved  in  this  suit;  (2)  deed  from  Robt.  H.  Harris 
and  wife,  Sarah  E.  Harris,  to  R.  B.  McMenamy,  dated  June  10,  1880, 
duly  recorded  and  conveying  the  same  60  acres.  They  also  introduced 
another  deed  from  R.  H.  Harris  and  wife  to  R.  B.  McMenamy,  dated 
,  1877,  conveying  the  same  60  acres.    This  deed  was  not  recorded. 

The  defendant  introduced  (1)  a  deed  from  J.  T.  Harris  to  J.  M. 
Covey  dated  April  12,  1878,  filed  for  record  March  21,  1879,  conveying 
80  acres,  part  of  the  Josiah  Hartzog  survey,  and  which  deed  included  the 
larger  part  of  the  land  involved  in  this  suit,  but  does  not  embrace  all  the 
land;  (2)  a  deed  from  John  M.  Covey  to  R.  S.  Gould,  dated  November 
22,  1880,  filed  for  record  February  25,  1881,  conveying  the  same  80 
acres,  and  (3)  a  deed  from  R.  S.  Gould  to  J.  R.  Boston,  dated  January 
16,  1897,  filed  for  record  January  22,  1897,  and  conveying  the  same  80 
acres  of  land. 

A  trial  resulted  in  a  verdict  in  favor  of  the  plaintiffs  on  the  five  and 
ten  years  statutes  of  limitations,  upon  which  verdict  judgment  was 
entered,  and  defendant  has  appealed. 

1.  Complaint  is  made  of  the  action  of  the  court  in  excluding  the 
testimony  of  T.  C.  Roberts  and  J.  W.  Barnett  that  they  rented  a  portion 
of  the  land  in  controversy  during  the  year  1877  from  Dr.  L.  Kelly  of 
Whitesboro,  and  that  the  said  Kelly  was  then  the  acting  agent  for  R.  S. 
Gould,  and  that  the  said  parties  paid  said  Kelly  for  the  use  of  the  land, 
and  that  R.  B.  McMenamy  knew  that  they  were  so  occupying  the  said 
land  and  made  no  objection  thereto.  This  testimony  was  excluded  as 
being  irrelevant,  immaterial,  and  hearsay.  The  exclusion  of  the  evi- 
dence presents  no  reversible  error.  The  testimony,  so  far  as  it  attempts 
to  show  that  Dr.  Kelly  was  the  agent  of  R.  S.  Gould,  is  hearsay.  The 
witnesses  did  testify  that  they  rented  the  western  portion  of  the  tract  of 
land  now  occupied  by  defendant  and  put  up  a  fence  on  the  west  side 
thereof  so  as  to  separate  it  from  the  rest  of  the  tract  and  form  an  in- 
closure  for  a  pasture  for  stock.  The  land  thus  inclosed  embraced  about 
two-thirds  of  the  land  in  controversy  and  some  land  north  of  the  branch 
not  in  controversy.  After  using  the  pasture  about  three  months  they 
removed  the  fence. 

2.  It  is  contended  that  the  court  erred  in  admitting  in  evidence  the 
deed  from  David  Bunch  to  John  Scratchburger,  dated  July  13,  1863, 
over  defendant's  objection  that  the  same  was  irrelevant  and  immaterial. 
This  deed  was  offered  to  show  common  source  of  title.    The  plaintiff, 
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however,  failed  to  connect  defendant's  title  with  said  deed.  The  deed 
was  improperly  admitted.  We  are,  however,  of  the  opinion  that  in  view 
of  the  evidence  and  verdict  its  admission  was  not  reversible  error.  The 
verdict  seems  to  have  been  based  on  the  fact  that  the  plaintiff  had  shown 
possession  under  claim  of  title  to  the  land  prior  to  that  of  defendant, 
and  the  jury  found  for  plaintiffs  on  the  five  and  ten  years  statutes  of 
limitations.  It  is  clear  that  the  admission  of  this  deed  could  not  have 
affected  the  result. 

3.  There  was  no  error  in  admitting  the  unrecorded  deed  from  R.  H. 

Harris  and  wife,  Sarah  E.  Harris,  to  R.  B.  McMenamy,  dated  , 

1877.  This  deed  was  admissible  as  tending  to  show  the  claim  of  R.  B. 
McMenamy  to  the  land  in  controversy. 

4.  A.  H.  McMenamy,  while  testifying  as  a  witness,  was  asked  by 
plaintiff's  counsel  if  he  ever  knew  of  anyone  setting  up  a  claim  to  the 
land  in  controversy  until  the  claim  in  this  suit.  Defendant  objected  to 
this  question  because  it  was  irrelevant,  immaterial,  and  hearsay,  and 
calls  for  the  opinion  of  the  witness.  The  objection  was  overruled  and 
the  witness  answered:  "I  have  heard  my  father  and  mother  claim  it; 
I  have  heard  them  talk  about  it."  The  question  was  not  subject  to  the 
objections  made.  The  objection  made  in  the  assignment  of  error  that 
said  testimony  was  a  statement  by  a  deceased  person  and  prohibited  by 
article  2302  of  the  Revised  Statues  can  not  be  considered  because  it  was 
not  made  in  the  trial  court.  This  holding  also  disposes  of  the  fifth 
assignment  of  error  adversely  to  appellant. 

5.  It  is  insisted  that  the  court  erred  in  refusing  to  give  a  special 
charge  requested  by  defendant  to  the  effect,  that  since  the  plaintiff  had 
failed  to  prove  common  source  of  title  and  had  failed  to  show  that  the 
State  had  ever  parted  with  title  to  the  land,  the  jury  should  return  a 
verdict  for  defendant.  There  was  no  error  in  refusing  this  charge.  The 
testimony  was  sufficient  to  justify  the  jury  in  finding  that  the  possession 
of  the  land  by  the  plaintiffs  and  those  through  whom  they  claimed  was 
prior  to  defendant's  possession.  The  defendant  did  not  show  title  or 
right  to  possession  superior  to  plaintiff.  Such  prior  possession  by  plain- 
tiffs and  those  whose  title  they  have  was  sufficient  to  raise  a  presumption 
of  title  in  the  plaintiff  and  authorized  a  recovery  against  one  not  showing 
title.  And  this  is  true  independent  of  the  finding  that  plaintiffs'  pos- 
session had  matured  into  title  under  the  statutes  of  limitations  of  five  and 
ten  years.  Allen  v.  Boggess,  58  S.  W.  Rep.,  833;  Watkins  v.  Smith, 
95  Texas,  589;  Coplin  v.  Drew,  54  Texas,  493;  Keys  v.  Mason,  44 
Texas,  142. 

The  remaining  assignments  of  error  relate  to  the  action-  of  the  court 
in  refusing  certain  special  instructions  to  the  jury  requested  by  the 
defendant.  We  have  examined  these  assignments  and  are  of  the  opinion 
that  no  reversible  error  is  pointed  out  in  any  of  them. 

Finding  no  reversible  error  in  the  record,  the  judgment  is  affirmed 

Affirmed. 
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W.  A.  Kirkpat-uck  v.  Tarlton,  Jordan  &  Tarlton. 

Decided  April  19,  1902. 

1. — Trespass  to  Try  Title— Pleading— Ratification. 

In  an  action  of  trespass  to  try  title  plaintiff  is  not  required  to  plead  the 
evidence  of  his  title,  and  where  he  claims  under  a  deed  executed  by  an  agent 
he  may  show  ratification  by  the  principal  of  the  agent's  act  without  pleading 
such  ratification. 

2.— Agency— Ratification— Proof. 

In  determining  the  authority  of  an  agent  to  act  for  his  coheirs,  or  the 
ratification  of  such  act,  the  jury  may  consider  a  deed,  and  the  recitals  therein, 
executed  to  such  agent  in  consideration  of  the  transfer  by  him  of  the  interest  of 
the  heirs  which  is  in  question,  but  the  court  should  not  instruct  that  such  deed 
should  have  any  particular  effect. 

8. — Same— Deed  Not  Thirty  Years  Old. 

The  fact  that  a  deed  by  an  agent  is  not  thirty  years  old  does  not  preclude 
the  consideration  of  the  age  of  the  transaction  m  connection  with  the  other 
circumstances  in  determining  the  issue  of  the  agent's  authority  and  of  a  sub- 
sequent ratification  of  his  act. 

4. — Limitations — Possession. 

Where  the  unimproved  part  of  a  tract  of  land  is  severed  by  sale  from  the 
improvements,  ordinarily  limitations  ceases  to  run  as  to  the  unimproved  part. 

Appeal  from  Hill.    Tried  below  before  Hon.  William  Poindexter. 

Johnson  &  Stollenwerck  and  A.  P.  McKinnon,  for  appellants. 

Thomas  Ivy,  W.  C.  Morrow,  B.  D.  Tarlton,  and  0.  D.  Tarlton,  for 
appellees. 

RAINEY,  Chief  Justice. — This  is  an  action  of  trespass  to  try  title 
brought  by  appellees  against  W.  A.  Kirkpatrick,  Z.  T.  Huff,  and  A.  M. 
Allen,  who  plead  not  guilty  and  limitation  of  five  and  ten  years. 
Z.  T.  Huff  died  and  his  heirs  are  parties.  A.  M.  Allen  has  been  elim- 
inated by  the  judgment  on  a  former  appeal.  On  the  trial  below  judg- 
ment was  rendered  in  favor  of  appellees  against  the  Tieirs  of  Huff  for 
27  3-5  acres  and  against  W.  A.  Kirkpatrick  for  112  acres.  Said  parties 
perfected  an  appeal,  since  which  the  controversy  as  to  the  27  3-5  acres 
has  been  settled,  leaving  only  the  112  acres  claimed  by  Kirkpatrick  in- 
volved on  this  appeal. 

This  controversy  grew  out  of  a  conflict  between  two  surveys,  the 
Samuel  Shackelford  and  the  Milton  B.  Atkinson.  The  Atkinson  location 
was  void  and  defendants  claim  that  plaintiffs  failed  to  show  title  in 
themselves  and  that  their  title  has  ripened  by  the  five  and  ten  years 
statutes  of  limitation. 

Conclusion*  of  Fact. — The  land  in  controversy  is  a  part  of  the  survey 
of  land  patented  to  the  heirs  of  Samuel  Shackelford,  October  5,  1887, 
located  in  Hill  County  by  virtue  of  a  duplicate  headright  certificate  No. 
14-76,  issued  by  the  Commissioner  of  the  General  Land  Office,  October 
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17, 1860.  On  October  25,  1871,  E.  (Edmund)  Shackelford,  for  himself, 
and  as  attorney  in  fact  for  the  remaining  heirs  of  Samuel  Shackelford, 
executed  a  transfer  duly  acknowledged  and  recorded,  to  A.  A.  Cassidy, 
transferring  "all  certificates  of  land  granted  by  the  State  of  Texas  to 
Samuel  Shackelford  or  his  heirs"  for  the  following  consideration: 
"1280  acres  of  land  lying  in  Calhoun  County,  Texas,  about  nine  miles 
west  of  the  city  of  Indianola,  conveyed  same  day  as  date  of  this  deed 
by  A.  A.  Cassidy  to  E.  Shackelford."  The  jury  found  that  E.  Shackel- 
ford was  authorized  by  the  heirs  of  Samuel  Shackelford  to  execute  the 
transfer  to  A.  A.  Cassidy,  and  that  after  the  execution  thereof  said  heirs 
knew  of  the  execution  and  ratified  same.  These  findings  were  war- 
ranted by  the  evidence.  The  appellees  held  under  and  through  A.  A. 
Cassidy.  The  said  Shackelford  certificate  was  located  on  a  tract  of  682 
acres,  January  26,  1874,  embracing  the  land  in  controversy,  but  as  it 
conflicted  with  other  surveys  the  field  notes  were  corrected  at  the  in- 
stance of  appellees.  The  following  is  a  plat  of  the  survey  as  corrected, 
which  shows  the  four  subdivisions  and  names  of  purchasers  thereof  from 
one  Tarver,  who  claimed  under  the  Milton  B.  Atkinson  survey,  which 
will  assist  in  understanding  the  facts  relating  to  the  issue  of  limitation : 


J.  P.  Allen  pre-emption  of  80  acres. 


Herring  survey.   I         ^***~1  ^4-6  ftCTe*' 
"5.  T.  Huff  27  3-5  acres. 


R.  Terrell 


McMullan  survey. 

All  of  the  Shackelford  survey  was  originally  claimed  by  W.  L.  Booth 
as  administrator  of  the  estate  of  J.  E.  Grover,  as  a  part  of  the  M.  B. 
Atkinson  survey  of  320  acres  in  Hill  County,  Texas.  In  1873,  by  order 
of  the  probate  court  of  Hill  County  it  was  sold  by  said  administrator 
to  G.  Y.  Tarver.  The  sale  was  made  in  1874,  reported  to  and  approved 
by  the  court.  North  of  the  survey  in  question  was  a  pre-emption  survey 
of  80  acres  which  had  been  improved  by  one  John  Kirkpatrick,  and 
which  improvements  were  bought  by  J.  P.  Allen  from  said  Kirkpatrick. 
This  pre-emption  is  known  as  the  J.  P.  Allen  survey.    In  placing  his 
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improvements  upon  it,  John  Kirkpatrick  overlapped  the  north  line  of 
the  Shackelford  tract  to  the  exent  of  some  seven  or  eight  acres,  which 
he  put  in  cultivation  and  which  were  fenced  by  him  in  one  incloeure 
with  the  improvements  on  the  J.  P.  Allen  pre-emption.  This  is  the  only 
actual  or  visible  possession  which  was  ever  taken  of  the  tract  which 
includes  the  land  in  controversy,  by  Tarver  or  Allen.  While  Allen  thus 
held  the  seven  or  eight  acres  in  question  within  the  inclosure  of  his  pre- 
emption, Tarver  had  an  agreement  in  writing  with  Allen  about  four  or 
five  months  after  the  report  of  sale  by  Booth  to  Tarver  was  made  in 
the  spring  of  1874,  by  the  terms  of  which  agreement  Allen,  as  the 
tenant  of  Tarver,  agreed  to  keep  the  land  for  five  years  and  protect  the 
timber  and  grass.  This  tenancy  began  during  the  year  1874  and  con- 
tinued for  five  years  and  no  longer.  The  deed  by  Booth  to  Tarver,  by 
virtue  of  which  Tarver  claimed  the  land,  was  dated  March  16,  18'75,  but 
it  was  not  recorded  until  July  17,  1879.  Tarver  paid  the  taxes  on  the 
land  thus  conveyed  to  him  by  Booth  for  the  year  1875  and  until  the 
year  1883,  when  it  was  sold  for  taxes  and  was  afterward  redeemed  by 
Tarver.  On  July  24,  1882,  G.  Y.  Tarver  conveyed  to  Z.  T.  Huff,  by 
his  deed  dated  and  recorded  on  that  day,  a  tract  of  19  4-5  acres  out  of 
the  tract  previously  conveyed  by  Booth,  administrator,  to  Tarver.  By 
this  deed  the  part  of  the  survey  on  which  were  the  improvements  placed 
and  held  by  Allen  was  entirely  severed  from  that  portion  of  the  survey 
lying  south  of  the  19  4-5  acres  conveyed  to  Huff,  which  portion  lying 
south  includes  the  112  acres  claimed  by  W.  A.  Kirkpatrick  and  in- 
volved in  this  appeal,  and  also  the  27  3-5  acres  Huff  tract  involved  in 
the  trial  below.  On  April  18,  1883,  Tarver  sold  and  conveyed  to  Mc- 
Kinnon  &  Call  the  139  3-5  acres  mentioned  in  his  deed  of  said  date  and 
lying  south  of  the  said  19  4-5  acres  conveyed  on  July  24,  1882,  by 
Tarver  to  Huff.  Immediately  after  the  conveyance  of  July  24,  1882, 
Huff  took  actual  possession  of  the  19  4-5  acres  of  land  conveyed  to  him. 
During  the  time  which  elapsed  from  July  24,  1882,  until  April  18, 
1883,  J.  P.  Allen  had  no  authority  or  control  or  possession  of  any  por- 
tion of  the  139  3-5  acres  of  land  embraced  in  the  deed  from  Q.  Y. 
Tarver  to  McKinnon  &  Call,  which  lies  south  of  the  Z.  T.  Huff  19  4-5 
acres  tract  and  which  includes  the  112  acre  tract  involved  in  this  ap- 
peal. On  April  18,  1883,  Tarver  sold  and  conveyed  to  McKinnon  & 
Call  said  139  3-5  acres,  and  of  this  tract  McKinnon  &  Call  conveyed, 
on  July  21,  1883,  to  Z.  T.  Huff  a  tract  of  27  3-5  acres  by  deed  on  that 
date  dated  and  recorded,  and  on  the  same  day  conveyed  to  W.  A.  Kirk- 
patrick 112  acres  by  deed  then  dated  and  recorded.  Z.  T.  Huff  imme- 
diately after  his  purchase  took  possession  of  said  27  3-5  acres  tract,  and 
the  jury  found  that  Kirkpatrick  took  possession  of  said  112  acres  tract 
within  a  reasonable  time  after  his  purchase  from  McKinnon  &  Call,  but 
were  unable  to  say  in  what  month  or  year.  Kirkpatrick  testified  that 
he  would  not  say  that  he  took  possession  within  six  months  after  his 
purchase,  or  what  time  he  did  take  possession.  Both  Huff  and  Kirk- 
patrick paid  taxes  on  said  land  so  purchased  by  them  for  one  year  only, 
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namely,  1884,  after  said  purchase  until  the  institution  of  this  suit. 
When  McKinnon  &  Call  bought  the  138  3-5  acres  from  Tarver  they 
bought  for  themselves  and  on  their  own  account,  and  not  as  agents  for 
W.  A.  Kirkpatrick  and  Z.  T.  Huff  or  either  of  them. 

Conclusions  of  Law. — 1.  In  an  action  of  trespass  to  try  title  plain- 
tiff is  not  required  to  plead  the  evidence  of  his  title,  and  where  he  claims 
under  a  deed  executed  by  an  vagent  he  may  show  ratification  by  the 
principal  of  the  agent's  act  without  pleading  such  ratification. 

2.  In  determining  the  authority  of  E.  Shackelford  to  act  for  the 
heirs  of  Samuel  Shackelford,  or  the  ratification  of  such  act,  the  jury 
could  consider  the  deed,  and  recitations  therein,  from  Cassidy  to  E. 
Shackelford,  and  it  would  not  have  been  proper  for  the  court  to  instruct 
the  jury  that  such  deed  should  have  any  particular  effect. 

3.  It  was  not  error  for  the  court  to  instruct  the  jury,  in  determining 
the  authority  of  E.  Shackelford  to  represent  the  heirs  of  Samuel  Shackel- 
ford in  making  the  deed  to  Cassidy,  or  the  ratification  of  said  act  that 
they  might  "look  to  the  age  of  the  transaction,  and  the  assertion  of  title 
thereunder,  if  you  find  there  is  such  evidence,  by  persons  claiming  under 
and  through  such  transfer,  and  to  all  the  facts  and  circumstances  sur- 
rounding and  succeeding  the  execution  of  such  transfer,  and  to  such 
subsequent  acts  and  conduct,  if  such  there  were,  on  the  part  of  said 
heirs  as  you  may  believe,  under  the  evidence,  tending  to  show  the  giving 
of  such  authority  for  the  execution  of  such  transfer,  or  the  recognition 
or  ratification  thereof  after  its  execution."  The  fact  that  the  deed  was 
not  thirty  years  old  did  not  preclude  the  consideration  of  the  age  of  the 
transaction  in  connection  with  the  other  circumstances  in  determining 
the  issue  of  authority  and  ratification.  Harrison  v.  McMurray,  71 
Texas,  122 ;  Johnson  v.  Shaw,  41  Texas,  428 ;  Smith  v.  Owens,  2  Texas 
Civ.  App.,  563. 

4.  The  evidence  was  sufficient  to  warrant  the  findings  of  the  jury 
that  E.  Shackelford  had  authority  to  execute  the  conveyance  to  Cassidy, 
and  that  the  heirs  had  ratified  his  acts,  and  also,  that  the  cerificate 
located  on  the  land  in  controversy  was  one  which  passed  by  the  transfer 
from  E.  Shackelford  to  said  Cassidy. 

5.  The  evidence  fails  to  raise  the  issue  of  identity  of  Samuel  Shackel- 
ford, and  therefore  the  court  did  not  err  in  refusing  the  special  charge 
requested  which  required  a  consideration  of  such  issue. 

6.  The  evidence  fails  to  show  such  possession  on  the  part  of  appel- 
lant or  those  under  whom  he  claiips  as  to  constitute  a  bar  to  plaintiff's 
recovery  under  either  the  five  or  ten  years  statue  of  limitation. 

7.  There  is  no  reversible  error  shown  by  the  record,  and  the  judg- 
ment of  the  court  below  is  affirmed. 

Affirmed. 
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ON  REHEARING. 

Appellant  requests  additional  findings,  stilting  the  points  on  which 
he  desires  them  made. 

We  are  asked  what  construction  we  place  on  the  jury's  answers  to 
special  issues  numbers  2  and  3,  submitted  at  the  request  of  appellant, 
construed  with  their  answer  to  number  12,  submitted  by  the  court  The 
answers  of  the  jury  to  said  issues  are  conflicting,  and  we  will  not  at- 
tempt to  reconcile  them,  as  we  find  against  the  appellant  on  the  issue 
that  no  adverse  possession  of  the  land  was  held  when  McKinnon  &  Call 
purchased.  The  evidence  warranted  the  jury  in  finding  that  Allen  never 
held  the  land  in  controversy  as  tenant  of  Tarver  after  the  expiration  of 
the  five  years  lease.  But  if  a  contrary  effect  should  be  given  to  the 
acts  of  the  parties  under  the  lease,  the  act  of  Tarver  in  selling  the 
19  4-5  acres  to  Huff  in  July,  1882,  entirely  severed  the  land  in  con- 
troversy from  the  improved  portion  held  by  Allen  as  Tarver's  tenant  and 
broke  the  continuity  of  possession,  and  no  adverse  possession  was  held 
until  after  Kirkpatrick  purchased  from  McKinnon  &  Call  and  took 
possession  thereof. 

When  the  unimproved  part  of  a  tract  of  land  is  several  by  sale  ftom 
the  improvements,  ordinarily  limitation  ceases  to  run  as  to  the  unim- 
proved part.    Tarlton  v.  Kirkpatrick,  1  Texas  Civ.  App.,  107. 

Under  the  facts  we  think  this  principle  applies  in  this  case.  The 
burden  of  showing  title  by  limitation  was  on  appellant,  and  he  has  failed 
to  meet  the  requirements  of  the  statute.  The  motion  for  rehearing  is 
overruled. 

Overruled. 

Writ  of  error  refused. 


Gulf,  Colorado  &  Santa  Pe  Railway  Company  v. 
John  P.  Hayden  et  al. 

Decided  April  3,  1902. 

1.— Pleading— Defects  in  Machinery— Particularity. 

In  an  action  by  parents  to  recover  for  negligence  causing  the  death  of  their 
son  while  employed  in  operating  a  lathe  machine,  plaintiff's  pleading  containing 
general  allegations  of  defects  in  the  machinery,  with  an  averment  that  the 
specific  defects  were  unknown  to  plaintiffs,  was  sufficiently  specific. 

8.— Master  and  Servant— Defective  Appliances. 

Where  the  evidence  showed  that  the-  starting  of  the  machinery,  by  which 
the  injury  was  occasioned,  could  have  been  caused  only  by  the  act  of  some 
person  or  by  defects  in  the  machinery,  and  that  no  person  did  start  it,  this 
warranted  a  finding  that  the  moving  cause  was  some  defect,  although  the 
particular  defect  was  not  shown. 

8. — Same— Duty  of  Inspection— Assumed  Risk. 

Where  the  defect  was  of  a  kind  such  as  required  an  inspection,  made  for 
the  purpose  of  ascertaining  the  condition  of  the  machinery,  to  disclose  its 
existence,   the   duty   of   inspection  rested  upon  the  master,  and   the   servant, 
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although  an  experienced  operator,  did  not  assume  the,  risk.    See  evidence  of 
casual  inspection  held  not  to  relieve  the  master  of  negligence. 

4.— Same— Assumed  Risk— Evidence— Issue  for  Jury. 

Where  a  witness  for  plaintiffs  testified  that  before  the  accident  deceased 
told  him  the  machinery  was  out  of  order  and  he  had  asked  the  inspector  to 
have  it  fixed,  and  the  inspector  testified  that  no  such  complaint  and  request 
had  been  made  to  him,  this  did  not  require  the  court  to  instruct  that  the  de- 
ceased had  assumed  the  risk  and  the  question  was  properly  one  for  the  jury. 

Appeal  from  Dallas.    Tried  below  before  Hon.  T.  P.  Nash. 

J.  W.  Terry  and  Alexander  &  Thompson,  for  appellant. 

Finley,  Etheridge  &  Knight,  for  appellees. 

TEMPLETON,  Associate  Justice. — Finley  Haden,  a  young  man 
24  years  of  age,  was  an  employe  of  the  Gulf,  Colorado  &  Santa  Fe  Bail- 
way  Company,  and  worked  in  its  machine  shops  at  Cleburne.  He  was 
operator  of  a  lathe  machine  and  was  a  skillful  and  experienced  workman. 
The  power  to  run  the  machinery  came  from  the  main  shaft  overhead 
and  was  transmitted  by  means  of  a  belt.  The  belt  encircled  the  main 
shaft  and  a  smaller  shaft  attached  to  the  machine.  There  were  two 
pulleys  on  one  of  the  shafts,  one  of  them  being  loose  and  the  other  tight. 
When  the  belt  was  on  the  tight  pulley  the  machine  was  in  operation; 
when  it  was  on  the  loose  pulley  the  machine  was  at  a  standstill.  A  shifter 
was  provided  by  means  of  which  the  operator  could,  at  his  .pleasure,  shift 
the  belt  onto  either  pulley  and  thus  control  the  operation  of  the  machine. 
On  September  19,  1899,  Haden  was  at  work  and  found  it  necessary  to 
change  the  gearing  of  the  machine.  For  that  purpose  he  shifted  the 
belt  onto  the  loose  pulley  and  thereby  brought  the  machine  to  a  standstill. 
While  engaged  in  changing  the  bearing  the  belt  somehow  got  back  on  the 
tight  pulley  and  started  up  the  machine.  Haden's  left  hand  was  caught 
in  the  machine  and  badly  mangled.  He  died  on  October  9, 1899,  from  the 
effects  of  the  injuries  so  received.  The  appellees,  who  are  his  father 
and  mother,  brought  this  suit  to  recover  the  damages  sustained  by  them 
on  account  of  his  death.  They  obtained  judgment  and  the  railway 
company  has  appealed. 

Appellant  excepted  to  the  petition  on  the  ground  that  the  same  does 
not  aver  with  sufficient  certainty^  what  defect,  if  any,  existed  in  the  ap- 
pliances provided  by  the  defendant,  but  the  allegations  appear  to  involve 
a  conclusion  of  the  pleader  as  distinguished  from  the  facts;  and  the 
allegations  are  insufficient  to  apprise  defendant  as  to  what  defect  was 
relied  upon.  The  petition  contained  the  following  averments:  "Plain- 
tiffs charge  that  the  said  lathe  machine,  its  attachments,  apparatus,  etc., 
affecting  and  controlling  its  operation  were  defective,  insufficient,  out  of 
repair,  improperly  constructed,  and  otherwise  unsuited  and  unsafe  for  the 
purpose  for  which  they  were  designed;  that  it  was  designed  when  said 
machine  was  brought  to  a  standstill  and  its  motion  and  operation  ceased 
by  means  of  the  attachments  and  the  apparatus  provided  therefor,  that 
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the  same  would  remain  out  of  motion  and  at  a  standstill  until  it  should 
be  put  in  motion  by  intelligent  design  and  by  means  of  shifting  the  belt- 
ing from  the  loose  to  the  tight  or  immovable  pulley  as  aforesaid;  but 
plaintiffs  charge  that  by  reason  of  the  fact  that  some  of  these  attachments 
were  defective  and  out  of  repair,  improperly  hung  or  loose  in  some  parts 
thereof,  that  the  belting  after  it  had  been  removed  by  the  said  Richard 
Finley  Haden  from  the  tight  pulley  onto  the  loose  pulley,  and  while  he 
was  engaged  in  changing  the  gearing  of  said  lathe  machine,  that  the 
said  belting  by  means  of  some  defect  in  the  attachments  and  apparatus 
of  the  machine  as  aforesaid,  was  shifted  and  said  machine  suddenly 
started  in  operation  unexpectedly  to  the  said  Richard  Finley  Haden, 
without  any  act  on  his  part  putting  said  machine  in  motion,  and  without 
any  act  on  the  part  of  any  other  person  putting  said  machine  in  motion, 
and  that  the  said  machine  starting  into  motion  under  said  circumstances 
was  the  result  of  defects  in  the  apparatus  and  appliances,  and  that  the 
defendant  company  was  guilty  of  negligence  in  furnishing  to  said  Rich- 
ard Finley  Haden  machinery  so  defective  and  which  was  dangerous  and 
subjected  him  to  unnecessary  peril  in  the  faithful  and  careful  discharge 
of  his  duties  as  employe  of  the  said  defendant.  That  the  specific  defects 
in  said  machinery  are  unknown  to  plaintiffs,  and  for  this  reason  they  can 
not  more  particularly  allege  such  defects  in  the  machinery."  We  are 
of  opinion  that  the  alleged  defects  in  the  machine  and  its  appliances  were 
averred  with  all  the  particularity  which  ought  to  be  required  in  this 
case.  The  situation  of  plaintiffs  precluded  them  from  making  more 
specific  allegations,  and  those  made  were  sufficient  to  inform  the  defend- 
ant, with  reasonable  certainty,  of  the  facts  which  were  relied  on  to  show 
negligence.  The  allegations  concerning  the  manner  in  which  the  acci- 
dent occurred  and  the  principle  upon  which  the  machinery  was  con- 
structed and  operated,  showed  that  the  accident  was  attributable  to  some 
defect  in  the  machine,  or  its  appliances,  which  were  unknown  to  Haden, 
and  which  the  plaintiffs  could  not  ascertain  more  definitely  than  was 
stated  in  their  petition.  The  machinery  was  in  the  possession  and  under 
the  control  of  defendant.  The  demurrer  was  properly  overruled*  Rail- 
way v.  Brinker,  68  Texas,  500. 

Appellant  contends  that  the  evidence  is  not  sufficient  to  show  that 
the  machine  or  its  appliances  were  defective,  or,  if  defective,  that  it 
was  chargeable  with  negligence  on  account  of  the  machinery  being  in 
such  condition.  The  evidence  shows  that  when  such  machine  was  prop- 
erly constructed  and  in  proper  repair,  the  operator  thereof  could,  when 
he  desired  to  do  so,  bring  the  same  to  a  standstill  by  shifting  the  belt 
onto  the  loose  pulley ;  that  when  a  machine  so  constructed  and  in  good 
repair  was  properly  stopped  by  the  operator  it  would  remain  at  a  stand- 
still until  started  by  some  one;  that  by  the  use  of  ordinary  care  sucfc 
machine  and  its  appliances  could  be  kept  in  good  condition.  The  evi- 
dence warrants  the  further  conclusion  that  on  the  occasion  of  the  acident 
Haden  properly  shifted  the  belt,  and  that  the  machine  was  not  started 
in  motion  by  any  act  of  his  or  by  a  failure  on  his  part  to  use  due  care 
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in  stopping  the  machine  or  in  working  with  it  after  it  was  stopped.  The 
machine  was  not  started  by  the  act  of  any  other  person.  It  could  have 
been  started  in  motion  by  only  two  causes,  (1)  the  failure  of  Haden  to 
properly  shift  the  belt,  and  (2)  some  defect  in  the  machine  or  its  ap- 
pliances. The  verdict  of  the  jury,  which  is  sustained  by  the  evidence, 
excludes  the  theory  that  it  was  started  in  motion  by  reason  of  Haden's 
want  of  care  in  shifting  the  belt,  and  it  inevitably  follows  that  the  move- 
ing  cause  was  some  defect  in  the  machinery.  The  evidence  warrants  the 
finding  that  the  injury  to  Haden  was  caused  by  the  negligence  of  ap- 
pellant. Eailway  v.  Lauricella,  87  Texas,  279;  McCray  v.  Eailway,  89 
Texas,  170;  Eailway  v.  Wood,  63  S.  W.  Eep.,  164;  Eailway  v.  Johnson, 
65  S.  W.  Sep.,  388;  Thiel  v.  Kennedy,  84  N.  W.  Eep.,  657;  Hewser  v. 
Eailway,  30  Atl.  Eep.,  907 ;  Eailway  v.  Cooper,  38  Law.  Eep.  Ann.,  637. 
To  the  same  effect  are  the  cases  of  Eailway  v.  Bailey  and  Street  Eailway 
v.  Broadhurst,  recently  decided  by  this  court  and  not  yet  reported. 

Appellant  introduced  evidence  tending  to  show  that  it  had  used  due 
care  to  keep  the  machinery  in  good  repair  The  inspector  testified  that 
he  had  continually  looked  over  it  and  discovered  no  defects  therein.  It 
is  significant,  however,  that  he  admitted  that  he  did  not  make  a  minute 
special  inspection  of  it.  He  appeara  to  have  daily  looked  at  the  ma- 
chine when  it  was  in  operation,  and,  observing  no  defect,  concluded  that 
it  was  in  good  condition.  An  examination  of  the  shafts,  pulleys,  belt, 
and  shifter,  with  a  view  of  ascertaining  whether  the  same  were  in  proper 
condition  and  repair,  as  regarded  the  starting  and  stopping  of  the  ma- 
chine, appears  not  to  have  been  made.  The  evidence  warrants  the  con- 
clusion that  appellant,  by  the  exercise  of  ordinary  care,  could  have  dis- 
covered the  defect  and  remedied  same  in  time  to  have  averted  the  acci- 
dent. 

Appellant  contends  that  under  the  uncontradicted  evidence  it  ought 
to  be  held,  as  a  matter  of  law,  that  Haden  assumed  the  risk  which  oc- 
casioned his  injury.  The  evidence  shows  that  the  machine  and  its  ap- 
pliances were  open  to  the  view  of  the  operator  thereof,  and  that  Haden 
had  worked  as  operator  about  seven  weeks.  He  understood  the  opera- 
tion of  the  machine  and  did  not  know  of  any  defect  therein.  The  com- 
pany's inspector,  who  should  have  known  more  than  anyone  else  of  the 
condition  of  the  machinery,  did  not  discover  the  defect.  It  seems  that 
the  defect  was  of  such  a  character  as  required  an  inspection,  made  for 
the  purpose  of  ascertaining  the  condition  of  the  machinery,  to  disclose  its 
existence.  The  duty  of  inspection  rested  upon  the  company  and  not 
upon  Haden.  The  jury  was  justified  in  finding  that  Haden  did  not 
know  of  the  defect  and  never  assumed  the  risk,  and  that  the  company 
ought  to  have  discovered  the  defect  and  was  guilty  of  negligence  in  not 
doing  so  and  in  failing  to  repair  the  machinery.  Appellant  owed  to 
Haden  the  duty  to  use  ordinary  care  to  have  the  machinery  with  which 
he  was  required  to  work  in  a  reasonably  safe  condition,  and  he  had  the 
right  to  assume  that  the  duty  had  been  performed. 

The  appellees  took  and  used  the  deposition  of  John  Hogg.    On  cross- 
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examination  he  stated  that  Haden  told  him  before  the  accident  that  the 
machine  would  start  up  occasionally  and  that  he  (Haden)  had  asked 
Strehorn,  the  inspector  and  foreman  of  the  shops,  to  have  it  fixed.  Ap- 
pellant insists  that  this  evidence  was  not  controverted  and  shows  con- 
clusively that  Haden  knew  of  the  defect,  and  therefore  assumed  the 
risk.  Strehorn  testified  that  Haden  never  made  any  such  complaint  to 
him.  This  testimony  tended  strongly  to  impeach  the  credibility,  or  at 
least  the  recollection,  of  the  witness  Hogg.  If  Haden  made  the  state- 
ment attributed  to  him  by  Hogg,  and  Strehorn  is  to  be  believed,  then 
part  of  Haden's  statement  was  gratuitously  untrue.  Such  conduct  on 
his  part  would  be  inconsistent  with  his  character  and  actions.  It  was 
impossible  for  the  appellees  to  prove  by  direct  evidence  that  Haden  did 
not  make  the  statement  to  Hogg,  as  Haden  was  dead  and  there  appears 
to  have  been  no  witnesses  to  the  conversation  except  the  parties  to  it 
The  only  part  of  the  statement  which  it  was  possible  to  contradict  was 
that  relating  to  the  complaint  made  to  Strehorn,  and  the  fact  that  no 
such  complaint  was  made  was  shown.  None  of  the  circumstances  at- 
tending the  making  of  the  alleged  statement  to  Hogg  were  proven.  Evi- 
dence of  the  making  of  such  statement  under  the  conditions  shown  will 
be  received  with  great  caution.  We  think  the  trial  court  properly  left 
the  question  to  the  jury  for  decision,  and  that  the  finding  of  the  jury 
against  the  contention  of  appellant  is  conclusive. 

The  charge  of  the  court  fully  and  correctly  submitted  to  the  jury  all 
the  issues  raised  by  the  pleadings  and  evidence.  We  find  no  error  in  the 
judgment  and  it  is  affirmed. 


Writ  of  error  refused. 


Affirmed. 


Missouri,  Kansas  &  Texas  Eailwat  Company  v.  J.  C.  Denton. 

Decided  April  19,  1902. 

1.— Deposition— Signing  Answers. 

Where  the  answers  in  a  deposition  were  written  out  by  the  witness  himself, 
those  to  the  direct  interrogatories  being  signed  by  him,  while  those  to  the 
cross-interrogatories  were  on  a  separate  sheet,  not  signed,  but  fastened  in  with 
the  others  and  all  followed  by  the  certificate  of  the  officer  that  they  were  signed 
and  sworn  to  before  him,  this  was  a  sufficient  signing  as  to  aU  the  answers. 
%>— Same— Identification  of  Answers. 

See  depositions  held  to  sufficiently  identify  the  answers  therein  as  the 
answers  of  the  witness  made  before  the  officer,  although  the  officer  certified 
that  he  reduced  the  answers  to  writing,  and  the  witness  stated  in  reply  to  one 
of  the  interrogatories  that  he  wrote  the  answers  himself  when  no  one  was 
present. 

3.— Same— Answers  Hot  Written  Before  Officer. 

The  witness  having  assented  to  the  answers  by  swearing  to  them  before  the 
officer,  the  fact  that  they  were  reduced  to  writing  by  him  out  of  the  officer's 
presence  was  not  ground  for  quashing  the  deposition. 
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Appeal  from  Grayson.     Tried  below  before  Hon.  Bice  Maxey. 
T.  8.  Miller  and  Head  &  Dillard,  for  appellant. 
Wolfe,  Hare  &  Semple,  for  appellee. 

BOOKHOUT,  Associate  Justice.— J.  C.  Denton  on  the  29th  day  of 
May,  1901,  filed  his  petition  in  the  District  Court  of  Grayson  County, 
Texas,  against  the  Missouri,  Kansas  &  Texas  Eailway  Company  of  Texas 
to  recover  damages  on  account  of  injuries  alleged  to  have  been  inflicted 
on  him  on  the  12th  day  of  November,  1900.  He  pleaded  that  he  was 
a  passenger  on  a  train  northward  bound  from  the  city  of  Sherman  to 
the  city  of  Denison,  and  that  at  a  point  about  a  mile  north  of  the  former 
city  his  train,  through  the  negligence  of  the  defendant,  collided  with  a 
south-bound  freight  train  and  inflicted  upon  him  the  injuries  on  account 
of  which  he  sued.  The  case  was  tried  before  a  jury  and  resulted  in  a 
verdict  and  judgment  for  plaintiff  for  $1800,  from  which  judgment  this 
appeal  is  taken. 

1.  It  is  contended  that  the  court  erred  in  not  quashing  the  deposi- 
tion of  the  witness  A.  Slack  for  the  reasons:  (1)  What  purports  to  be 
the  answer  to  the  cross-interrogatories  are  not  signed  by  the  witness, 
(2)  The  certificate  of  the  officer  who  took  the  deposition  is  not  in  com- 
pliance with  the  law.  (3)  The  certificate  of  the  officer  who  took  the 
deposition  does  not  sufficiently  identify  the  answer  of  the  witness,  which 
he  certifies  were  made,  signed,  and  sworn  to  before  him.  (4)  The  wit- 
ness failed  to  answer  cross-interrogatories  which  are  material.  (5)  The 
answers  of  the  witness  were  not  made  or  reduced  to  writing  in  the  pres- 
ence of  the  officer,  but  were  written  out  by  the  witness  himself  before 
the  officer  saw  the  interrogatories  and  in  his  absence.  Appellant  made 
a  motion  to  quash  said  deposition  on  the  grounds  substantially  above  set 
forth,  which  motion  was  overruled.  It  was  made  to  appear  upon  the 
hearing  of  said  motion  that  the  answers  of  said  witness,  both  to  the 
direct  and  cross-interrogatories,  were  in  the  handwriting  of  the  witness 
A.  Slack  himself,  and  that  said  interrogatories  had  been  sent  by 
plaintiff  direct  to  said  witness  and  he  had  written  his  answers  thereto 
himself  in  his  own  office  and  not  in  the  presence  of  the  officer, 
and  had  then  taken  the  answers  so  prepared  and  sworn  to  them  before 
the  notary  public.  It  was  also  made  to  appear  to  the  court  that  the 
answers  to  the  direct  interrogatories  were  written  on  one  sheet  of  paper 
and  signed  by  the  witness,  and  what  purports  to  be  the  answers  to  the 
cross-interrogatories  were  written  on  another  sheet  of  paper  and  are  not 
signed  by  the  witness,  but  that  they  were  attached  with  counting  house 
paper  fasteners.  The  caption  of  said  answers,  after  giving  the  number 
and  style  of  the  case  and  the  court  in  which  it  was  pending,  proceeds  as 
follows:  "Answers  and  depositions  of  Dr.  A.  Slack  to  the  accompany- 
ing interrogatories  propounded  to  him  in  the  above  entitled  and  num- 
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bered  cause,  taken  before  me,  J.  W.  Trew,  notary  public,  in  accordance 
with  the  accompanying  commission."  Then  follows  the  answers  to  the 
direct  interrogatories,  at  the  end  of  which  appears  the  signature  of  the 
witness.  Then  follows  a  caption  giving  the  style  of  the  suit  and  the 
court  wherein  the  same  was  pending,  and  proceeds  as  follows:  "An- 
swers to  cross-interrogatories  propounded  by  defendant  to  plaintiffs  wit- 
ness, Dr.  A.  Slack,  of  Cog  Hill,  Tenn."  Then  follows  the  answers  to 
the  cross-interrogatories.  The  answer  to  the  last  cross-interrogatory  is: 
"I  have  written  my  answers  myself  in  my  office  in  Cog  Hill,  Tenn.  No 
one  present."  The  answers  to  the  cross-interrogatories  are  not  signed. 
Then  follows  the  certificate  of  the  notary  as  follows:  "State  of  Ten- 
nessee, County  of  McMinn:  I,  J.  W.  Trew,  notary  public,  do  hereby 
certify  that  by  virtue  of  the  accompanying  commission,  bearing  date 
on  the  19th  day  of  June,  1901,  issued  out  of  the  District  Court  of  Gray- 
son County,  Texas,  in  cause  No.  13353,  wherein  J.  C.  Denton  is  plaintiff 
and  M.  K.  &  T.  By.  Co.  is  defendant,  I  caused  to  come  before  me  at  my 
office  in  Dentville,  Tenn.,  Dr.  A.  Slack,  the  witness  named  in  said  com- 
mission, on  the  19th  day  of  August,  1901,  and  propounded  to  said  Slack 
the  direct  and  cross-interrogatories  accompanying  and  attached  to  said 
commission,  and  reduced  his  answers  to  writing,  and  the  answers  so 
taken  were  signed  and  sworn  to  by  said  witness  before  me.  Witness  my 
hand  and  official  seal  this  the  19th  day  of  August,  1901.  [Seal.]  J. 
W.  Trew,  Notary  Public." 

The  statute  requires  that  the  answers  of  a  witness  to  a  deposition  must 
be  signed  and  sworn  to  by  the  witness.  The  statute  must  be  substantially 
complied  with.  Carroll  v.  Welch,  26  Texas,  147;  Railway  v.  Larkin, 
64  Texas,  457.  The  statute  does  not  require  that  the  answers  shall  be 
subscribed  by  the  witness.  The  question  presented  is,  are  the  answers 
of  the  witness  signed  by  him?  It  was  said  by  Judge  Stayton,  speaking 
for  the  court  in  the  case  of  Newton  v.  Emerson,  66  Texas,  146,  that  a 
deed  or  other  instrument  may  be  said  to  be  signed  whenever  the  name 
of  its  maker  is  so  written  upon  it  as  to  evidence  his  intention  to  give 
authenticity  to  it.  In  that  case  the  instrument,  including  the  signature 
of  the  maker,  was  entirely  written  by  another,  and  it  was  held  that  by 
his  acknowledgment  before  the  county  clerk  he  adopted  and  made  his 
own  every  word  including  his  name  then  upon  the  instrument.  The 
answers  in  this  case  were  written  by  the  witness  and  his  answers  to  the 
direct  and  cross-interrogatories  were  fastened  together.  The  witness 
having  signed  his  answers  to  the  direct  interrogatories,  carried  the  same 
to  the  notary,  where  they  were  sworn  to  by  the  witness  and  the  notary's 
certificate  was  attached  thereto  in  the  form  above  set  out.  It  fairly  ap- 
pears, by  these  acts,  the  witness  intended  to  signify  his  assent  to  the  con- 
tents of  the  answers  to  both  the  direct  and  cross-interrogatories  and  that 
his  signature  should  constitute  a  signing  of  said  answers.  Eev.  Stats., 
art.  2284 ;  Newton  v.  Emerson,  66  Texas,  146 ;  Alexander  v.  Baylor,  20 
Texas,  560 ;  Pulshear  v.  Randpn,  18  Texas,  277 ;  Moss  v.  Booth,  34  Mo., 
316;  Read  v.  Patterson,  11  Lea  (Tenn.),  430. 
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2.  It  is  insisted  that  the  certificate  of  the  officer  who  took  the  depo- 
sition does  not  sufficiently  identify  the  answers  of  the  witness  which  he 
certifies  were  made,  signed,  and.  sworn  to  before  him,  or  show  that  the 
deposition  offered  in  evidence  was  the  deposition  made  before  him. 
This  contention  seems  to  be  based  upon  the  apparent  conflict  between 
the  answer  to  the  eighth  cross-interrogatory,  in  which  the  witness  an- 
swers that  he  wrote  his  answers  himself  and  no  one  was  present,  and 
the  statement  in  the  certificate  to  the  effect  that  the  notary  reduced  the 
answers  to  writing.  The  certificate  and  caption  should  be  read  together. 
The  caption  preceding  the  answers  to  the  direct  interrogatories  correctly 
gives  the  style  and  number  of  the  case,  the  court,  county,  and  State  in 
which  the  suit  is  pending  is  named,  and  the  answers  are  declared  to  be 
those  of  Dr.  A.  Slack  to  the  cross-interrogatories.  The  certificate  itself 
says  that  the  answers  were  taken  by  virtue  of  a  commission  issued  out 
of  the  District  Court  of  Grayson  County,  Texas,  in  the  case  in  which 
J.  C.  Denton  was  plaintiff  and  the  Missouri,  Kansas  &  Texas  Railroad 
Company  was  defendant,  cause  being  numbered  13353 ;  that  the  answers 
are  those  of  Dr.  A.  Slack  to  the  direct  and  cross-interrogatories,  and  that 
the  same  "were  signed  and  sworn  to  by  said  witness  before  me."  There 
is  no  contention  that  any  other  commission  was  ever  issued  to  take  the 
deposition  of  said  witness.  There  is  no  contention  that  the  answers 
read  in  evidence  were  not  those  taken  on  the  interrogatories  upon  which 
commission  was  issued  June  19,  1901.  The  answers  themselves  show 
that  they  are  responsive  to  the  questions.  There  is  no  contention  that 
these  answers  were  not  returned  by  the  officer  with  the  commission  and 
interrogatories  by  virtue  of  which  he  says  the  deposition  was  taken.  We 
conclude  that  the  deposition  clearly  identifies  the  answers  therein  as  the 
answers  of  the  witness  made  before  the  officer.  Nor  do  we  think  the  fact 
that  the  answers  were  reduced  to  writing  by  the  witness  not  in  the  pres- 
ence of  the  officer  ground  for  quashing  the  deposition.  When  the  wit- 
ness went  before  the  officer  and  swore  to  his  answers  he  assented  to  the 
answers  as  there  given.  Newton  v.  Emerson,  supra;  Carlisle  v.  Plen- 
ner,  11  Wis.,  99. 

3.  There  was  no  error  in  refusing  the  special  charges  the  refusal  of 
which  is  made  the  ground  of  complaint  in  the  second  and  third  assign- 
ments, for  the  reason  they  were  embraced  in  charges  already  given. 

4.  There  was  evidence  sufficient  to  support  the  verdict  of  the  jury, 
and  hence  the  court  did  not  err  in  overruling  the  motion  for  a  new 
trial. 

Finding  no  error  in  the  record,  the  judgment  is  affirmed. 

Affirmed. 
Writ  of  error  refused. 
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F.  M.  Henry  et  al.  v.  H.  L.  McNew  et  al. 

Decided  April  5,  1902. 

1. — Assignments  of  Error. 

An  assignment  that  "the  court  erred  in  overruling  defendant's  general  ex- 
ceptions and  special  exceptions  one,  two,  three,  four,  and  five  to  plaintiiTs 
petition/'  is  too  general  to  be  considered  where  the  exceptions  relate  to  different 
matters  and  are  not  such  as  should  be  embraced  in  one  assignment. 

2. — Same — Statement. 

A  statement  under  an  assignment  that  "the  petition  contains  no  sufficient 
description  of  the  land  by  metes  and  bounds  or  by  any  certain  matter  of 
description  or  identity  and  is  manifestly  void  for  uncertainty,''  does  not  point 
out  the  particular  defect,  and  the  description  appearing  to  be  sufficient  on  its 
face,  the  court  is  not  called  upon  to  search  for  the  supposed  defect. 

8. — Jury  Trial — Constitutional  Law — Instructing  Verdict. 

It  is  not  a  violation  of  the  constitutional  right  of  trial  by  jury  for  the  court 
to  instruct  a  verdict  where  the  evidence  is  so  conclusive  one  way  as  to  prohibit 
a  finding  to  the  contrary. 

4.— Trespass  to  Try  Title— Evidence  Held  Sufficient. 

Evidence  held  sufficient  to  authorize  the  court  to  instruct  a  verdict  for 
plaintiff  in  an  action  of  trespass  to  try  title. 

5.— Deed— Description  of  Land— Calls. 

Where  a  river  is  the  north  boundary  line  of  a  grant  of  land,  and  in  a 
muniment  of  title  the  call  for  that  line  is  "with  the  meanderings  of  the  river," 
this  is  equivalent  to  the  numerous  calls  for  such  meanders  in  the  original 
survey,  and  is  sufficiently  definite  to  define  the  north  line. 

6. — Same— Description  by  Patent  Number,  etc 

Where  the  entire  original  grant  is  in  litigation,  a  description  of  it  in 
plaintiff's  petition  by  giving  the  county  where  situated,  name  of  patentee, 
number  and  date  of  the  certificate  and  by  whom  issued,  and  the  number  and 
volume  of  the  patents  is  sufficient  to  call  to  its  aid  the  original  survey,  patent, 
etc.,  in  fixing  the  true  location  of  the  land. 

7.— Trespass  to  Try  Title — Parties— Administrators. 

Where  three  persons  owned  a  tract  of  land  subject  to  a  vendor's  lien,  -and  one 
of  them  having  died,  the  other  two  purchased  the  interest  of  his  heirs,  it  was 
not  necessary  in  an  action  against  such  two  owners  to  foreclose  the  lien,  brought 
after  all  the  decedent's  debts  had  been  paid,  that  his  administration  should  be 
made  a  party,  though  he  had  never  been  formally  discharged. 

8.— Community  Property— Foreclosure  of  Lien— Heirs  of  Wife— Parties. 

Where  a  husband  acquired  in  his  own  name  but  as  community  property 
land  which  was  incumbered  by  a  lien,  a  foreclosure  of  the  lien  and  sale  there- 
under after  the  death  of  the  wife,  in  an  action  against  the  husband  alone,  was 
conclusive  against  the  children  of  the  wife,  especially  where  the  lien  holders 
had  no  notice  of  the  children's  rights,  and  the  land  had  also  passed  into  the 
hands  of  purchasers  for  value  without  notice  of  such  rights. 

9. — Limitations — Possession  Not  Adverse. 

Where  parties  hold  land  through  and  under  a  deed  reserving  a  vendor's 
lien,  they  are  concluded  by  a  foreclosure  of  the  lien  in  a  suit  against  them,  and 
can  not  plead  the  time  they  held  the  land  prior  to  the  foreclosure  as  a  bar 
by  limitations  in  an  action  by  one  claiming  under  the  foreclosure. 

Appeal  from  Bowie.    Tried  below  before  Hon.  J.  M.  Talbot 
Henry  &  Henry,  for  appellants. 
A.  L.  Beaiy,  for  appellee. 
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RAINEY,  Chief  Justice. — This  is  an  action  of  trespass  to  try  title 
and  for  damages  brought  by  H.  L.  McNew  and  R.  J.  Thomas,  appellees, 
against  F.  M.  Henry,  Jane  B.  Henry,  P.  G.  Henry,  Geo.  R.  Summerhill, 
Dudley  Starks,  Geo.  W.  Summerhill,  and  Pattie  P.  Summerhill,  appel- 
lants, and  W.  T.  Elkins,  Del  Hudson,  Joe  Green,  Philip  Davis,  S.  J. 
Anderson,  W.  N.  Anderson,  Rebecca  E.  Amis,  Mary  E.  Carson,  and 
G.  B.  Elkins. 

The  plaintiffs  deraign  title  from  the  State.  Also  claimed  title  by  ten 
years  limitation  through  those  under  whom  they  claim,  and  further 
for  rents,  etc.  George  R.  Summerhill  was  cited  individually  and  as 
administrator  of  the  estate  of  Wm.  H.  Summerhill,  deceased,  though 
plaintiff  did  not  admit  that  he  was  then  exercising  the  office  of  admin- 
istrator of  said  estate. 

Defendants  F.  M.  Henry,  Jane  B.  Henry,  P.  G.  Henry,  George  R. 
Summerhill  individually  and  as  administrator  of  the  estate  of  Wm.  H. 
Summerhill,  Geo.  W.  Summerhill,  and  Pattie  P.  Summerhill  answered 
by  general  and  special  exception,  plea  of  not  guilty,  limitation  of  five 
and  ten  years  and  also  ill  reconvention  for  the  land  and  for  damages  for 
being  forcibly  ejected  from  the  land. 

Dudley  Starks  answered  by  general  demurrer,  not  guilty,  and  adopted 
the  answer  of  F.  M.  Henry  and  others.  All  the  other  defendants  failed 
to  answer.  A  trial  was  had  and  under  peremptory  instructions  a  ver- 
dict was  returned  in  favor  of  plaintiffs  against  all  the  defendants  and 
judgment  rendered  accordingly,  from  which  judgment  F.  M.  Henry, 
Jane  B.  Henry,  P.  C.  Henry,  Geo.  R.  Summerhill  in  his  own  right  and 
as  administrator  aforesaid,  Dudley  Starks,  Geo.  W.  Summerhill,  and 
Pattie  P.  Summerhill  have  appealed. 

The  first  assignment  is:  "The  court  erred  in  overruling  the  said 
defendants'  general  exceptions,  and  special  exceptions  1,  2,  3,  4,  and  5 
to  plaintiffs'  petition."  This  assignment  is  too  general  to  be  considered. 
The  exceptions  relate  to  different  matters  and  are  not  such  as  should  be 
embraced  in  one  assignment.  A  statement  under  said  assignment  states, 
that  "the  petition  contains  no  sufficient  description  of  the  land  conveyed 
by  the  sheriff's  deed ;  it  is  not  described  by  metes  and  bounds  and  by  any 
certain  matter  of  description  or  identity,  and  is  manifestly  void  for 
uncertainty  in  the  description  of  the  premises."  This  fails  to  point  out 
the  particular  defect,  if  any,  in  the  description  of  the  land,  and  if  the 
assignment  itself  was  sufficient  we  do  not  feel  called  upon  to  make 
search  for  the  supposed  defect.  The  description  appears  to  be  sufficient 
on  its  face. 

The  second  assignment  of  error  complains  of  the  action  of  the  trial 
court  in  directing  the  jury  to  return  a  verdict  for  the  plaintiffs.  The 
first  contention  is  "That  under  and  by  virtue  of  the  Constitution  of  the 
United  States  and  the  amendments  thereto,  the  said  defendants  were 
entitled  to  a  trial  by  jury.  That  no  person  shall  be  deprived  of  their 
property  except  by  due  process  of  law."    The  defendants  called  for  a 
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jury  and  paid  the  jury  fee.  The  contention  is  not  sound.  It  is  so  well 
settled  by  the  decisions  of  our  Supreme  Court  that  where  the  evidence 
is  so  conclusive  one  way  as  to  prohibit  a  finding  to  the  contrary  the  trial 
court  is  authorized  to  instruct  a  verdict  that  the  citation  of  cases  i* 
unnecessary. 

Was  the  evidence  of  such  nature  as  to  require  a  submission  of  the 
case  to  the  jury  for  their  consideration?    We  think  not.    The  plaintiffs 
proved  title  by  a  regular  chain  of  mesne  conveyances  from  the  State 
down  to  themselves.    Also  by  the  ten  years  statute  of  limitation  through 
those  under  whom  they  claim.     Both  plaintiflEs  and  defendants  hold 
under  Horace  Summerhill.    On  January  29,  1858,  James  Park,  the  then 
owner  of  the  land,  conveyed  it  to  Horace  Summerhill  in  consideration 
of  $10,000,  for  which  Horace  Summerhill  executed  his  three  certain 
promissory  notes  for  $3333.33  each,  payable  in  twelve,  fourteen,  and 
thirty-six  months  respectively,  and  to  secure  the  payment  of  the  same 
a  lien  on  the  land  was  reserved  in  said  conveyance.    Horace  Summerhill 
conveyed  the  land  in  controversy  by  separate  deeds  and  separate  tracts 
to  three  of  his  children,  to  wit,  Geo.  R.  and  Wm.  H.  Summerhill  and 
Mrs.  Amis.     Beside  these  he  had  two  other  children,  Mrs.  Wilkinson 
and  Mrs.  Carson.    He  died  in  1886.    All  of  said  children,  except  Wm. 
H.,  survived  him.     Wm.   H.   died   in   1881   without  having  married. 
George  R.  Summerhill  administered  on  his  estate  the  same  year.    All 
the  debts  of  said  estate  were  paid  prior  to  the  year  1889,  though  no  order 
of  court  was  ever  made  discharging  him  as  administrator.    Mrs.  Amis. 
Mrs.  Wilkinson,  and  Mrs.  Carson  conveyed  their  interest  in  the  land 
inherited  from  Wm.  H.  to  Geo.  R.  Summerhill  and  P.  M.  Henry,  which 
placed  the  entire  survey  in  Geo.  R.  Summerhill,  Mrs.  Amis,  and  F.  M. 
Henry.    Geo.  R.  had  prior  to  that  time  sold  to  said  Henry  a  part  of  his 
land.    In  1862  James  Park  sued  Horace  Summerhill  on  the  purchase 
money  notes  above  mentioned  in  Alabama.    Litigation  in  one  form  or 
another  relating  to  this  debt  continued  until  1894,  when  Tempe  Darrow 
compromised  and  settled  the  matter  by  paying  $6110.19,  the  property  in- 
herited by  her  being  bound  therefor  by  reason  of  her  father  being  surety 
for  Horace  Summerhill  on  an  injunction  bond  given  in  connection  with 
said  litigation.     In  1896  Fannie  Caudle,  the  only  surviving  heir  of 
W.  A.  Park,  instituted  suit  against  F.  M.  Henry,  Geo.  R.  Summerhill, 
and  Rebecca  E.  Amis  to  foreclose  a  lien  on  the  land  in  controversy  for 
a  balance  alleged  to  be  due  on  a  judgment  recovered  by  Jas.  Park  against 
Horace  Summerhill  on  said  purchase  money  notes.    Tempe  Darrow  and 
husband  intervened,  claiming  that  she  was  entitled  to  be  subrogated 
to  said  lien  having  been  compelled  to  pay  the  debt.     The  lower  court 
gave  judgment  for  defendants  and  Tempe  Darrow  appealed  to  this  court, 
where  judgment  was  rendered  in  her  favor  subjecting  the  land  to  her 
claim.     See  Darrow  v.  Summerhill,  58  S.  W.  Rep.,  158.     On  error  to 
the  Supreme  Court  the  judgment  of  this  court  was  affirmed.    See  Sum- 
merhill v.  Darrow,  57  S.  W.  Rep.,  942.    A  mandate  was  issued  from  the 
Supreme  Court  to  the  District  Court  requiring  an  order  of  sale  to  issue, 
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and  in  case  of  sale  to  put  the  purchaser  in  possession.  An  order  of  sale 
was  issued  as  required  by  said  mandate,  the  land  sold,  Geo.  M.  Darrow 
and  A.  L.  Beaty  becoming  the  purchasers  thereof,  the  sheriff  executing 
his  deed  to  them,  and  said  Darrow  and  Beaty  conveyed  to  appellees. 

Horace  Summerhill  and  his  children  had  possession  of  the  land  from 
1859  to  1901,  cultivating,  using  and  enjoying  same  and  paying  taxes 
thereon  except  as  to  the  part  sold  to  P.  M.  Henry,  who  held  possession, 
etc.,  of  that  part  from  the  date  of  his  deeds,  all  holding  possession  under 
the  deed  from  Parks  to  Horace  Summerhill.  Defendants  introduced  no 
evidence  which  in  our  opinion  raised  an  issue  requiring  its  submission 


to  the  jury.  They  made  many  objections  to  the  introduction  of  plain- 
tiffs' evidence  on  which  assignments  are  predicated  and  which  will  be 
hereafter  noticed. 

The  third  contention  of  appellants  under  the  second  assignment  of 
error  is  in  effect  that  the  description  of  the  land  given  in  plaintiffs* 
petition  is  so  uncertain  and  indefinite  that  the  land  can  not  be  identi- 
fied. The  above  map  shows  the  boundaries  of  the  original  survey  in 
1841. 

The  north  boundary  line  of  the  survey  is  Red  River.    The  field  notes 
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of  the  original  survey  call  to  begin  at  the  southeast  corner:  thence  north 
1200  vrs.  to  a  stake  from  which  a  hackberry  bears  north  46  E.  72-10 
vrs.  marked  M  and  another  bears  S.  81  E.  3  vrs.  marked  X;  thence 
N.  25  E.  500  vrs.  to  a  cottonwood  on  the  bank  of  the  old  channel  of  Red 
River  from  which  bears  a  box  elder  S.  88  W.  7.10  vrs.  marked  "J.  M." 
and  an  ash  bears  S.  54  E.  2  2-10  vrs.,  marked  X ;  thence  with  said  chan- 
nel N.  12  E.  300  vrs.  N.  60  E.  300  vrs.  S.  70  E.  1160  vts.  to  Red  River 
and  with  the  river  as  follows:   [Here  is  given  about  thirty  calls  for 
course  and  distance  meandering  the  Red  River  to  the  northwest  comer.] 
The  field  notes  in  the  petition,  patent,  mandate,  order  of  sale,  and 
sheriff's  deed  are  the  same  as  given  in  the  original  survey  except  after  the 
call  S.  70  E.  1160  vrs.  to  Red  River,  instead  of  giving  the  thirty  calls 
meandering  the  river  by  course  and  distance  they  read,  "and  with  its 
meanders"  to  northwest  corner  as  described  in  the  original  field  notes. 
The  call  S.  70  E.  1160  vrs.  to  Red  River  fails  to  reach  the  river  and 
stopping  at  the  distance  called  for  the  river  would  be  51  varas  north 
of  that  point.    To  continue  the  distance  the  same  course  the  river  would 
not  be  reached  until  getting  into  Arkansas;  the  distance  it  would  have 
to  be  continued  to  reach  the  river  is  not  shown.    The  defect  in  the  de- 
scription of  the  land  in  plaintiffs'  muniments  of  title  which  appellants 
claim  to  be  fatal  is  the  omission  of  the  thirty  calls  meandering  the  river 
found  in  the  original  field  notes.    We  are  unable  to  concur  in  this  claim. 
The  call  in  plaintiffs'  muniments  of  title  "with  the  meanderings  of  the 
river"  is  equivalent  to  the  thirty  calls  in  the  original  survey  meandering 
the  river,  and  is  sufficiently  definite  to  define  the  north  boundary  line 
and  do  not  render  the  description  of  the  land  void.    The  evidence  shows 
that  the  river  is  continually  changing  and  shifting  its  channel.    It  has 
encroached  upon  this  land  until  about  800  acres  are  now  north  of  the 
river.     The  bearing  trees  at  the  northwest  corner  can  not  be  found. 
Running  the  west  line  of  the  survey  from  the  southwest  corner  the  river 
is  reached  at  2912  varas  instead  of  3600  varas  as  called  for  by  the 
original  field  notes  and  patent    Thi6  line  to  the  river  is  easily  found  by 
the  calls.    So  is  the  south  line  readily  found  by  the  calls.    Also  the  east 
line  except  the  call  S.  70  E.  1160  varas  does  not  reach  the  river.    This 
last  call  does  not  materially  affect  the  description,  as  under  the  rules  of 
law  governing  surveying,  the  river  being  a  natural  object,  the  line  of  this 
call  would  be  deflected  so  as  to  reach  the  river  at  1160  varas,  as  this 
can  be  done.    The  land  is  further  described  by  plaintiffs  as  "situated  in 
Bowie  County,  Texas,  patented  to  Geo.  W.  Lang  by  virtue  of  certificate 
No.  562  issued  by  the  Board  of  Land  Commissioners  of  Harrisburg 
County  on  the  7th  day  of  June,  1838,  patent  No.  664,  vol.  8."     The 
entire  grant  being  in  litigation  this  description  is  sufficient  to  call  to 
its  aid  the  original  survey,  the  patent,  etc.,  in  fixing  the  true  location 
of  the  land.    Bitner  v.  Land  Co.,  67  Texas,  341. 

The  evidence  fully  showing  that  the  south,  east,  and  west  lines  can 
be  easily  found  and  identified  on  the  ground  except  in  so  far  as  affected 
by  the  change  of  the  channel  of  the  river,  and  the  river  being  the  north 
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boundary  line,  leaves  no  doubt  in  our  mind  as  to  the  description  being 
sufficient  to  identify  the  land  sued  for.  What  is  here  said  applies  to 
the  objections  made  on  the  trial  to  the  introduction  as  evidence  of  the 
mandate,  order  of  sale,  sheriff s  deed,  and  other  muniments  of  title 
offered  by  plaintiffs  as  to  description  of  the  land  in  controversy. 

Many  other  objections  were  made  to  the  introduction  in  evidence  of 
the  mandate,  order  of  sale  and  sheriffs  deed,  based  on  alleged  irregu- 
larities therein,  and  assignments  of  error  are  here  urged  thereon.  These 
documents  were  regular  and  comprehensive  enough  to  perform  the 
functions  for  which  they  were  intended,  and  there  was  no  error  in  the 
court's  permitting  their  introduction  as  evidence. 

It  is  contended  that  the  administrator  of  the  estate  of  Wm.  H.  Sum- 
merhill,  deceased,  was  not  made  a  party  to  the  foreclosure  proceedings 
and  his  portion  of  the  land  was  not  affected  by  such  proceedings,  there- 
fore the  court  erred  in  rendering  judgment  in  favor  of  plaintiffs  for 
such  portion  in  this  suit.  On  this  point  the  evidence  establishes,  there 
being  no  conflict,  that  Wm.  H.  Summerhill  died  in  1881.  Geo.  R.  Sum- 
merhill  qualified  as  administrator  of  his  estate.  Before  the  year  1889  all 
the  debts  of  said  estate  had  been  paid  off  and  discharged,  and  Geo.  R. 
Summerhill  and  P.  M.  Henry,  who  were  parties  to  the  foreclosure  pro- 
ceedings, had  become  the  owners  of  the  said  portion  by  purchase  of  the 
interest  of  all  of  the  other  heirs  of  said  Wm.  H.  Summerhill,  except  the 
interest  of  Geo.  R.  Summerhill,  he  being  one  of  Wm.  H.  SummerhiU's 
heirs.  Thus  the  title  to  said  portion  was  vested  in  said  Geo.  R.  Sum- 
merhill and  P.  M.  Henry  and  they  so  owned  and  held  such  title  at  the 
time  of  the  foreclosure  proceedings,  and  as  such  owners  they  were  in 
possession,  holding  and  claiming  it  as  such.  No  formal  order  has  been 
made  by  the  provate  court  discharging  said  administrator,  and  this  is 
the  basis  for  appellants'  contention  in  respect  to  this  matter.  When 
Wm.  H.  Summerhill  died  the  title  to  his  real  estate  vested  in  his  heirs, 
subject  only  to  the  payment  of  his  debts.  When  the  debts  were  paid 
the  functions  of  Geo.  R.  Summerhill  as  administrator  of  said  estate  had 
virtually  ceased,  as  all  the  debts  of  the  estate  had  been  paid  and  posses- 
sion and  control  of  the  land  had  been  taken  by  said  Geo.  R.  Summerhill 
and  P.  M.  Henry.  Under  these  conditions  the  probate  court  had  no 
further  jurisdiction  of  the  land  except  for  the  purpose  of  partition,  and 
no  necessity  existed  for  that  purpose.  The  failure  of  the  administrator 
to  get  a  formal  discharge  from  the  probate  court  did  not  affect  the  title 
to  the  land.  He  had  no  interest  as  such  in  the  title,  and  the  owners  of 
the  title  were  the  only  necessary  parties  to  the  foreclosure  proceedings 
as  far  as  the  Wm.  H.  Summerhill  interest  was  concerned. 

The  next  contention  is,  that  part  of  the  land  was  the  community 
property  of  Geo.  R.  Summerhill  and  Medora,  his  wife,  who  died  before 
the  foreclosure  proceedings  were  instituted,  leaving  surviving  her  chil- 
dren of  their  marriage  who  were  not  parties  to  said  foreclosure  suit; 
therefore  the  plaintiffs  were  not  entitled  to  recover  the  interest  of  said 
children  inherited  from  their  mother  in  this  suit.    Geo.  R.  Summerhill 
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and  wife,  Medora,  had  children  who  survived  the  wife  and  are  parties 
to  this  litigation.  The  children  were  not  made  parties  to  the  foreclosure 
suit.  After  the  death  of  the  wife  Geo.  R.  Summerhill  continued  to  live 
on  the  land  with  his  children.  The  legal  title  to  this  interest  was  in 
Qeo.  H.  Summerhill,  and  he  was  a  party  to  the  foreclosure  proceeding. 

Were  the  said  children  concluded  by  said  foreclosure  proceeding?  In 
the  case  of  Carter  v.  Conner,  60  Texas,  52,  it  was  held  that  the  sale  of 
land  under  execution  by  virtue  of  a  judgment  rendered  against  the  sur- 
viving husband  on  a  community  debt  passed  the  title  as  against  the 
children  of  the  deceased  wife.  It  is  clear  that  if  the  suit  to  foreclose  had 
been  brought  during  the  lifetime  of  Mrs.  Summerhill  she  would  have 
been  concluded  by  a  judgment  rendered  against  her  husband  though 
she  was  not  a  party  thereto.    Thompson  v.  Jones,  12  S.  W.  Rep.,  77. 

The  surviving  husband  "has  the  right  to  administer  the  community 
property  for  the  payment  of  the  community  debts  without  interfer- 
ence on  the  part  of  her  legal  representatives."  Moody  v.  Smoot,  78 
Texas,  119. 

The  lien  on  the  land  in  controversy  and  upon  which  the  lien  was  fore- 
closed existed  when  Geo.  R.  Summerhill  acquired  the  land.  It  is  true 
that  the  debt  was  not  community  debt  only  to  the  extent  that  the  com- 
munity interest  in  the  land  was  subject  to  its  payment.  To  this  extent 
the  community  was  interested,  and  had  Geo.  R.  Summerhill  disposed  of 
the  land  after  the  death  of  his  wife  for  the  purpose  of  liquidating  the 
lien  the  children  could  not  have  complained.  If  this  power  of  disposi- 
tion existed  then,  we  take  it,  the  action  of  the  court  in  doing  that  which 
he  could  have  voluntarily  done,  under  the  circumstances,  binds  the 
children. 

We  are  of  the  opinion  that  the  principles  enunciated  in  the  authorities 
cited  above  are  applicable  here,  and  therefore  conclude  that  the  children 
are  concluded  by  the  foreclosure  proceeding  against  their  father,  Geo. 
R.  Summerhill.  See  also  Barrett  v.  Eastman,  4  Texas  Ct.  Rep.,  263,  and 
authorities  there  cited;  Burleson  v.  Burleson,  15  Texas,  423. 

Again  the  legal  title  was  in  Geo.  R.  Summerhill,  and  it  is  not  shown 
that  the  lienholders  knew  or  were  put  on  inquiry  as  to  any  rights  of  the 
children.  Nor  was  it  shown  that  the  appellees  had  notice  of  any  right 
in  the  children  when  they  purchased  the  land  and  paid  a  valuable  con- 
sideration therefor.  Cooper  v.  Loughlin,  75  Texas,  624;  Webb  v. 
Maxan,  11  Texas,  678;  Reagan  v.  Evans,  21  S.  W.  Rep.,  678;  Mangum 
v.  White,  41  S.  W.  Rep.,  80;  Puckett  v.  Reed,  22  S.  W.  Rep.,  515. 

Appellants  claim  the  land  by  the  statute  of  limitation  and  contend 
that  they  are  entitled  to  judgment  on  that  issue.  There  is  no  contro- 
versy about  the  facts  as  to  the  possession.  Geo.  R.  Summerhill,  F.  M. 
Henry,  and  Rebecca  E.  Amis  held  possession  of  the  land  from  1874  until 
this  time,  claiming,  cultivating,  and  paying  taxes  thereon,  etc.  But 
they  are  in  no  attitude  to  successfully  interpose  the  plea  of  limitation  in 
bar  of  plaintiffs'  recovery.  They  hold  under  the  deed  to  Horace  Sum- 
merhill in  which  a  lien  was  reserved  to  secure  the  purchase  money.    This 
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lien  was  foreclosed  in  a  suit  against  them,  by  which  foreclosure  they  are 
concluded.    Darrow  v.  Summer/hill,  57  S.  W.  Rep.,  942. 

We  have  carefully  examined  the  evidence  and  find  no  conflict  on  any 
material  issue  that  required  the  court  to  submit  it  to  the  consideration 
of  the  jury.    The  judgment  is  therefore  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Missouri,  Kansas  &  Texas  Railway  Company  et  al.  v. 
F.  Mazzie  &  Co. 

Decided  April  12,  1902. 

1.— Carriers  of  Freight— Through  Shipment— Change  of  Destination. 

Where,  upon  the  arrival  of  freight  at  its  original  destination,  the  con- 
signee directs  the  car  forwarded  over  connecting  lines  to  another  point,  which  is 
done  without  the  issuance  of  another  bill  of  lading,  and  all  the  carriers  treat 
the  consignment  as  a  single  shipment,  it  will  be  held  such  in  an  action  for 
damages  to  the  freight  brought  against  the  last  carrier. 

2. — Same— Connecting  Carriers— Prima  Fade  Case. 

Proof  that  freight  was  received  by  the  initial  carrier  in  good  condition  and 
delivered  by  the  terminal  carrier  in  a  damaged  condition  makes  a  prima  facie 
case  against  the  latter,  and  places  on  it  the  burden  of  showing  that  the  damage 
did  not  occur  on  its  line. 

8.— Same— Injury  to  Fruit. 

Where  a  carload  of  grapes  was  in  the  possession  of  the  initial  carrier  for 
several  days,  and  the  car  was  not  iced,  and  the  weather  was  hot,  and  grapes  so 
packed  and  held  for  such  time  and  in  such  weather  would  begin  to  decay,  and 
the  car  was  not  opened  until  it  reached  its  destination,  it  was  proper  in  an 
action  against  the  delivering  carrier,  to  submit  to  the  jury  whether  any  of  the 
damage  occurred  on  the  initial  carrier's  line. 

4.— Same— Damage  as  Between  Connecting  Carriers. 

In  such  action  it  was  error  for  the  court  to  refuse  to  charge  that  if  the 
grapes  began  to  decay  in  the  initial  carrier's  possession,  and,  owing  to  the 
inherent  nature  of  the  fruit,  the  decay  could  not  be  stopped,  the  delivering 
carrier  was  not  liable  for  such  damage. 

5. — Same — Shipping  Order— Secondary  Evidence. 

In  an  action  against  a  delivering  carrier  for  damage  to  freight  which  was 
diverted  from  its  original  destination  by  the  consignee's  order,  the  plaintiffs,  as 
a  predicate  for  the  introduction  of  parol  evidence  of  the  contents  of  the  order, 
should  account  for  their  failure  to  produce  the  order  itself. 

Appeal  from  the  County  Court  of  Grayson.  Tried  below  before  Hon. 
J.  D.  Woods. 

T.  S.  Miller  and  Head  &  Dillard,  for  appellants. 

Moseley  &  Smith,  for  appellee. 

TEMPLETON",  Associate  Justice. — This  suit  was  brought  by  F. 
Mazzie  &  Co.,  who  are  retail  fruit  dealers  of  Dpnison,  Texas,  against  the 
Missouri,  Kansas  &  Texas  Railway  Company  and  the  Missouri,  Kansas 
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&  Texas  Railway  Company  of  Texas,  to  recover  damages  to  a  carload  of 
grapes.     They  obtained  judgment  and  the  defendants  have  appealed. 

The  grapes  were  shipped  by  the  Chautauqua  and  Erie  Grape  Company 
from  Northeast,  Pa.,  to  M.  Frye  &  Co.,  at  Chicago,  over  the  line  of 
the  Lake  Shore  &  Michigan  Southern  Railway  Company.  A  bill  of  lad- 
ing in  the  usual  form  was  issued,  the  grape  company  being  the  con- 
signor, Frye  &  Co.  the  consignee,  and  the  city  of  Chicago  appearing  to 
be  the  point  of  destination.  Before  the  fruit  arrived  at  Chicago,  Frye 
&  Co.  had  sold  the  same  to  Mazzie  &  Co.,  and  when  the  car  reached 
Chicago,  Frye  &  Co.  delivered  to  the  Lake  Shore  Company  an  order 
directing  the  car  to  be  forwarded  to  Denison,  over  the  lines  of  the  Chi- 
cago, Burlington  &  Quincy  Railway  Company  and  the  defendant  com- 
panies. Frye  &  Co.  surrendered  the  original  bill  of  lading,  but  no  other 
bill  of  lading  was  issued.  The  car  was  forwarded  as  directed  in  the 
said  order. 

It  seems  that  the  action  of  Frye  &  Co.  in  diverting  the  shipment  to 
Denison  was  taken  under  some  general  arrangement  with  the  Lake  Shore 
Company  by  virtue  of  which  Frye  &  Co.  were  authorized  to  so  divert 
such  shipments.  The  forwarding  of  the  goods  on  expense  bills  without 
the  issuance  of  another  bill  of  lading  appears  to  have  been  a  part  of  such 
arrangement  and  to  have  been  recognized  by  the  roads  receiving  the 
goods  as  a  proper  and  binding  method  of  continuing  the  shipment  The 
trial  court  assumed  that  the  facts  showed  a  single  shipment  The  ap- 
pellants contend  that  the  transactions  stated  constituted  two  separate 
and  distinct  shipments,  one  from  Northeast,  Pa.,  to  Chicago,  and  the 
other  from  Chicago  to  Denison.  If,  when  the  original  contract  of  car- 
riage was  entered  into  with  the  Lake  Shore  Company  at  Northeast,  Pa., 
there  existed  no  arrangement  by  which  Frye  &  Co.  were  authorized  to 
change  the  point  of  destination  named  in  the  bill  of  lading,  and  if  the 
voyage  to  Chicago  was  completed  before  the  change  was  made,  then  the 
contention  of  appellants  would  be  well  taken.  But  we  do  not  under- 
stand that  such  was  the  case.  All  of  the  carriers  concernedi  seem  to  have 
.treated  the  consignment  as  a  single  shipment,  and  to  have  conceded  the 
right  of  Frye  &  Co.  to  have  the  shipment  continued  to  Denison.  We 
can  not  say  that  the  trial  court  erred  in  holding  that  the  facts  showed 
a  single  shipment 

Each  of  the  companies  concerned  in  transporting  the  goods  were 
liable  only  for  the  damage  which  occurred  on  its  own  line.  When,  how- 
ever, the  plaintiffs  proved  that  the  goods  were  received  by  the  initial 
carrier  in  good  condition  and  were  delivered  by  the  terminal  carrier  in 
a  damaged  condition,  a  prima  facie  case  was  made  against  the  delivering 
carrier.  Railway  v.  Adams,  78  Texas,  372.  In  order  to  meet  the  case 
so  made,  it  devolved  on  the  terminal  carrier  to  show  that  the  damage 
did  not  occur  on  its  line.  Railway  v.  Edloff,  89  Texas,  454.  Upon 
such  proof  being  made,  the  last  intermediate  carrier  would  take  the 
place  of  the  terminal  carrier  and  would  be  bound  to  show,  in  order  to 
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escape  liability,  that  it  was  not  responsible  for  the  damage.    Railway  v. 
Cushney,  4  Texas  Ct.  Rep.,  406. 

Evidence  was  introduced  tending  to  show  that  the  grapes  were  in  the 
possession  of  the  Lake  Shore  Company  five  or  six  days*,  that  the  car  in 
which  the  grapes  were  loaded  was  not  iced;  that  the  weather  was  hot; 
that  grapes  so  packed  and  held  in  such  weather  and  for  such  time  would 
begin  to  mold  and  rot ;  that  when  such  decay  had  set  in  it  could  not  be 
arrested.  The  car  was  sealed  when  the  grapes  were  loaded  in  Pennsyl- 
vania and  was  not  opened  until  it  reached  Denison.  The  condition  of 
the  fruit  at  any  intermediate  point  could  not  be  shown  by  direct  and 
positive  evidence.  The  trial  court  declined  to  submit  to  the  jury  the 
issue  whether  the  damage  or  any  part  thereof  occurred  on  the  line  of  the 
Lake  Shore  Company.  This  was  error.  The  evidence  was  sufficient  to 
raise  the  issue,  jand  the  same  should  have  been  submitted  to  the  jury. 
Proof  of  the  facts  necessary  to  establish  this  defense  could  be  made  by 
circumstantial  evidence,  no  direct  or  more  certain  evidence  than  that 
adduced  being  available. 

The  trial  court  also  erred  in  refusing  to  charge  the  jury  that  if  the 
grapes  began  to  mold  and  rot  while  in  the  possession  of  the  Lake  Shore 
Company,  and  if,  owing  to  the  inherent  nature  of  the  fruit,  the  decay 
could  not  be  stopped,  then  the  defendants  would  not  be  liable  for  the 
resulting  damage.  In  such  case  the  defendants  would  be  answerable 
only  for  such  damage  as  they  could  and  should  have  prevented. 

No  directions  were  given  to  ice  the  car  until  after  it  had  reached  Chi- 
cago. The  evidence  tends  to  show  that  the  car  should  have  been  iced 
sooner  than  it  was.  It  is  not  clear  from  the  record  before  us  whether  it 
was  the  duty  of  the  Lake  Shore  Company  to  ice  the  car  without  instruc- 
tions to  that  effect,  or  only  after  being  directed  to  do  so.  If  it  appears  on 
another  trial  that  the  company  was  under  no  duty  to  ice  the  car  until  it 
was  so  instructed,  then  the  issue  of  contributory  negligence  on  the  part 
of  the  shipper  in  failing  to  give  such  direction  would  be  raised  and 
should  be  submitted  to  the  jury. 

The  plaintiffs  were  permitted  to  prove  by  parol  the  contents  of  the 
order  given  by  Prye  &  Co.  to  the  Lake  Shore  Company  diverting  the 
shipment  to  Denison,  and  directing  the  car  to  be  iced.  As  a  predicate 
to  the  introduction  of  such  evidence  the  plaintiffs  should  have  accounted 
for  their  failure  to  produce  the  order  itself.  Railway  v.  Dilworth,  4 
Texas  Ct  Rep.,  406. 

The  petition  of  the  plaintiff  is  loosely  drawn  and  the  facts  attempted 
to  be  alleged  are  vaguely  stated.  Before  another  trial,  the  petition 
should  be  amended  and  the  facts  relied  on  to  show  a  cause  of  action  al- 
leged with  more  certainty  and  definiteness. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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U.  A.  Pope  v.  Harry  Anthony  et  al. 

Decided  April  12,  1902. 

1.— Land  Certificate— Unrecommended  Headlight. 

A  headright  land  certificate  not  recommended  by  the  traveling  board  of 
land  commissioners  nor  established  as  genuine  and  valid  by  decree  of  the  district 
court,  was  void,  and  a  survey  under  it  conferred  no  rights. 

2. — Same — Evidence  of  Recommendation. 

Evidence  held  to  show  that  a  headright  certificate  was  duly  examined  and 
recommended  by  the  board,  although  the  number  and  date  as  given  in  the 
board's  report  did  not  correspond  with  its  true  number  and  date. 

8. — Same — Evidence — Defacement. 

A  headright  certificate  was  not  inadmissible  in  evidence  because  some  of 
the  words  in  it  had  become  obliterated,  where  it  was  offered  in  connection 
with  the  testimony  of  witnesses  who  had  examined  it  before  it  was  defaced, 
nor  could  the  opposite  party  object  to  its  admission  because  of  such  defacement 
where  he  afterwards  offered  it  in  evidence  himself. 

4.— Public  Domain— Pre-emption  Rights— Repeal. 

A  filing  and  settlement  on  public  land  under  the  pre-emption  law  of 
'February  1,  1861,  with  occupancy  of  the  land  for  more  than  five  years  there- 
after, conferred  no  vested  right  m  the  land  where  the  proof  of  occupancy  was 
not  filed  in  the  General  Land  Office  until  long  after  the  pre-emption  law  had 
been  repealed  by  the  Act  of  1889,  and  the  60  cents  per  acre  due  the  State  was 
never '  paid. 

5.— Evidence— Deposition— Exhibits  Attached. 

A  witness  testifying  by  deposition  was  asked  to  attach  certain  instruments 
as  exhibits  to  his  answers,  and  he  replied  that  they  had  been  already  attached 
to  his  answers  to  a  deposition  in  another  case,  "and  are  hereto  again  referred 
to,  affirmed,  and  made  part  of  my  foregoing  answer  in  this  case."  Held,  that 
the  exhibits  were  properly  received  in  evidence,  although  the  first  deposition  was 
taken  in  a  suit  between  other  parties  pending  in  the  same  court. 

6. — Same — Conclusion. 

Where  a  witness  was  asked  whether  there  were  any  files  missing  from  the 
General  Land  Office  in  regard  to  a  certain  certificate,  and  he  answered  that  It 
appeared'1  that  the  original  file  with  its  contents  was  abstracted  from  the  office 
many  years  ago,  objection  that  the  witness  was  not  stating  a  fact,  but  the  ap- 
pearance of  a  fact,  was  not  tenable  where  his  other  answers  stated  all  the  facts, 
so  far  as  the  record  of  the  Land  Office  showed,  about  the  loss  of  the  certificate 
and  its  subsequent  return. 

7. — Same— Expert  Evidence— Handwriting— Letters. 

A  witness  who  qualified  as  an  expert  in  handwriting  and  showed  himself 
familiar  with  the  records  of  the  Land  Office,  and  especially  with  a  certain  land 
certificate,  were  properly  permitted  to  testify  that  a  transfer  of  the  certificate 
to  an  assignee,  written  on  its  back,  was  in  the  same  handwriting  as  letters 
received  at  the  Land  Office  purporting  to  come  from  such  assignee. 

8.— Same. 

It  was  permissible  for  a  witness  to  testify  that  the  report  of  the  traveling 
board  of  land  commissioners  on  file  in  the  General  Land  Office  showed  that  land 
certificates  had  been  issued  to  certain  persons,  and  that  the  numbers  of  the 
certificates  as  stated  in  the  report  were  not  their  real  numbers,  where  the  report 
was  read  in  evidence,  as  this  did  not  contradict  the  teport,  but  was  explanatory 
of  it. 
9.— Land  Certificate— Recommendation. 

Where  the  evidence  showed  that  the  headright  certificate  in  controversy 
had  been  duly  recommended  by  the  traveling  board,  but  that  its  number  was 
wrongly  stated  in  the  board's  report,  the  court  correctly  refused  to  charge  upon 
the  theory  that  the  certificate  had  not  been  recommended. 
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Appeal  from  Franklin.    Tried  below  before  Hon.  J.  M.  Talbot. 

Crosby  &  Dinsmore,  King  &  King,  and  R.  E.  Davenport,  for  appel- 
lants. 

Walton  £  Walton  and  Hiram  Glass,  for  appellees. 

BOOKHOTTT,  Associate  Justice. — Appellees  brought  this  suit  in 
the  District  Court  of  Franklin  County  on  October  21,  1893,  in  the  ordi- 
nary form  of  tresspass  to  try  title  for  the  recovery  of  about  600  acres 
of  land  lying  in  Franklin  County.  The  defendant's  answer  on  which 
the  case  was  tried  consisted  only  of  a  plea  of  not  guilty  and  a  plea  of 
improvements  in  good  faith.  There  were,  at  one  time  certain  interveners 
in  the  suit,  but  their  pleas  were  dismissed,  and  there  is  now  no  issue  as 
to  said  interveners.  The  cause  was  tried  in  the  District  Court  of  Frank- 
lin county  before  Hon.  James  M.  Talbot,  district  judge,  with  a  jury,  at 
the  May  term,  1901,  of  the  court. 

Plaintiffs  sue  as  the  heirs  of  one  Willis  Roberta,  and  claim  the  land 
by  reason  of  its  location  under  a  headlight  land  certificate  of  the  second 
class  issued  to  Thomas  Casey  on  the  8th  day  of  June,  1838,  and  num- 
bered 501,  and  transferred  by  indorsement  on  the  back  thereof  to  Willis 
Roberts.  The  land  certificate  above  referred  to  was  located  on  said 
land  by  J.  M.  Taliaferro,  appellant's  vendor,  who  claimed  said  certificate 
by  a  chain  of  transfers  as  follows:  From  Thomas  Casey  to  John  0. 
Buquor;  from  John  O.  Buquor  to  D.  W.  Heard;  from  D.  W.  Heard  to 
J.  M.  Taliaferro.  Appellees  attack  the  said  transfer  from  Thomas 
Casey  to  John  0.  Buquor  as  a  forgery. 

Defendant  relied,  first,  on  possession ;  second,  under  the  chain  of  title 
from  Thomas  Casey  through  John  0.  Buquor  to  appellant,  above  men- 
tioned; third,  on  a  judgment  of  the  District  Court  of  Hopkins  County 
for  said  land  in  favor  of  J.  M.  Taliaferro  and  a  general  warranty  deed 
from  J.  M.  Talliaf erro  to  appellant ;  fourth,  as  to  480  acres  of  said  land, 
upon  three  pre-emptions  in  favor  of  B.  L.  Ward,  M.  B.  Pope  and  John 
Chapman,  and  a  chain  of  transfers  from  said  pre-emptors  to  appellant. 

There  was  verdict  of  the  jury  for  appellees  for  the  recovery  of  the 
land  and  for  appellant  for  his  improvements.  Appellant  in  due  time 
filed  his  motion  and  amended  motion  for  new  trial,  which  were  overruled 
by  the  court.  Appellant  excepted  at  the  time,  gave  notice  of  appeal, 
filed  his  appeal  bond,  and  has  brought  the  case  here  for  review  by  this 
court 

1.  Appellant  contends  that  a  headlight  land  certificate  which  has  not 
been  examinee!,  passed  on,  and  recommended  by  the  traveling  board  of 
land  commissioners,  or  which  has  not  been  established  as  genuine  and 
valid  by  a  judgment  or  decree  of  the  district  court  of  the  State,  is  null 
and  void  and  will  not  authorize  a  survey  thereunder,  and  the  owner  of 
such  certificate  acquires  no  right  in  land  surveyed  by  virtue  thereof. 
This  contention  is  sound  and  supported  by  authority.     6  Texas, 
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3  Texas,  87;  3  Texas,  135;  66  Texas,  341;  23  Texas,  43;  5  Texas,  441. 
It  would  seem  that  a  headright  land  certificate  admitted  to  be  genuine 
will  not  give  right  to  land  unless  it  has  been  recommended  by  the  trav- 
eling board  of  land  commissioners  or  established  by  a  judgment  or  de- 
cree of  the  district  court.     Miller  v.  Brownson,  50  Texas,  591.     It  is  in- 
sisted by  appellees  that  the  certificate  in  question  was  passed  upon  by  the 
traveling  board  of  land  commissioners  and  recommended  as  genuine. 
The  appellees  introduced  in  evidence  a  report  from  the  General  Land 
Office  made  by  the  traveling  board  of  land  commissioners,  dated  June  23, 
1841,  showing  a  list  of  certificates  passed  upon  by  said  board  and  recom- 
mended as  genuine,  in  which  appears  a  certificate  for  one-third  league 
issued  to  Thomas  Casey  by  Harris  county,  June  6,  1838,  and  numbered 
587.    This  report  recites  that:  "We  also  find  that  the  numbers  of  the 
original  records  did  not  correspond  with  the  numbers  on  the  certificates, 
and  in  order  to  facilitate  the  investigation  we  have  numbered  the  fore- 
going claims  according  to  the  applications,  there  being  no  numbers  at- 
tached to  the  applications  found  on  the  record,  or  to  any  portion  of  the 
claims."    The  number  of  the  certificate  in  question  is  501.     There  was 
evidence  that  the  numbers  given  in  said  report  to  other  certificates  therein 
passed  upon  did  not  correspond  with  the  true  number  of  said  certificates ; 
for  instance,  certificate  for  one-third  league  issued  to  Geo.  W.  Lindsey, 
March  24,  1838,  is  numbered  in  said  report  499,  while  the  correct  num- 
ber of  the  original  certificate  is  235.    The  same  discrepancy  is  shown 
between  the  numbers  given  in  said  report  to  other  certificates  and  the 
correct  number  of  such  certificates.     The  records  of  the  General  Land 
Office  show  that  there  was  issued  by  the  board  of  land  commissioners 
of  Harrisburg  County  to  Thomas  Casey  one-third  league  headright  second 
class  certificate,  dated  June  8,  1838,  number  501.     The  evidence  further 
shows  that  he  only  received  one  headright  certificate,  and  that  this  cer- 
tificate is  located  in  Franklin  county  in  four  surveys,  three  of  which 
have  been  patented  to  Thomas  Casey.    The  evidence  shows  that  the 
territory  now  composing  Franklin  County  was,  in  1860,  part  of  Titus 
County,  and  that  Franklin  County  was  taken  from  Titus  County  in 
1875.     We  are  of  the  opinion  that  the  evidence  clearly  shows  that  the 
number  given  in  the  report  of  the  traveling  board  of  land  commissioners 
was  the  number  of  the  application  made  to  the  State  board  for  its  con- 
sideration as  to  the  genuineness  of  the  Thomas  Casey  certificate,  and 
does  not  purport  to  be  the  number  of  the  original  certificate,  and  that 
the  date  June  6,  1838,  given  in  said  report  of  said  certificate,  is  a  mis- 
take, it  being  shown  that  but  one  headright  certificate  did  issue  to  Thomas 
Casey  and  that  the  same  issued  on  June  8,  1838.    We  conclude  the  evi- 
dence shows  that  said  certificate  was  passed  upon  and  approved  as  genu- 
ine and  valid  by  the  traveling  board  of  land  commissioners  June  23, 
1841. 

2.  It  is  contended  that  the  land  certificate  offered  in  evidence  was  so 
mutilated  and  defaced  that  it  could  not  be  read,  and  was  therefore  inad- 
missible as  a  link  in  a  chain  of  title.    The  certificate  was  offered  by 
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the  plaintiff  in  connection  with  the  testimony  of  witnesses  who  had  seen 
and  examined  the  certificate  before  it  was  defaced  and  mutilated*  The 
face  of  the  certificate  was  not  so  mutilated  or  defaced  as  to  make  it  un- 
intelligible, but  eome  of  the  words  and  parts  of  words  were  obliterated. 
These  were  supplied  by  the  testimony  of  the  witnesses  who  had  examined 
the  certificate  llefore  its  mutilation.  We  are  of  the  opinion  that  the 
certificate  in  connection  with  the  testimony  of  the  witnesses  was  properly 
admitted.  If  this,  however,  were  not  so,  the  appellant  is  not  in  a  position 
to  complain,  for  the  reason  that  the  record  shows  that  after  the  appellee 
closed  his  evidence  the  appellant  offered  to  put  in  evidence  the  face  of 
the  certificate.  Having  introduced  the  face  of  the  certificate  himself, 
appellant  will  not  be  heard  to  say  it  was  improperly  admitted  when  of- 
fered by  his  adversary. 

3.  Appellants  third,  fourth  and  fifth  assignments  of  error  present 
substantially  the  same  questions  and  will  be  considered  together.  Elijah 
L.  Ward,  Francis  M.  Pope,  and  John  Chapman,  each  the  head  of  a  fam- 
ily, each  occupied  as  a  homestead  160  acres  of  the  land  in  controversy  for 
more  than  five  years.  Elijah  L.  Ward,  in  May,  1860,  made  an  affidavit 
for  pre-empting  public  land  under  Act  of  February  1,  1860,  and  on  the 
same  day  he  made  proof  of  said  facts  by  two  witnesses,  and  on  the  same 
day.  filed  upon  160  acres  of  the  land  in  controversy,  and  had  the  same 
surveyed  and  caused  the  field  notes  and  proof  to  be  recorded  in  the 
county  clerk's  office  of  Titus  County,  in  which  comity  the  land  lay  at 
that  time,  and  caused  the  same  to  be  returned  to  and  filed  in  the  General 
Land  Office  on  August  8,  1861.  The  said  survey  for  said  Ward  was 
platted  and  delineated  on  the  official  map  of  Titus  County;  an  appli- 
cation for  a  patent  with  the  patent  fees  was  deposited  in  the  General 
Land  Office  in  1898 ;  the  proof  of  occupancy  by  the  said  Ward  was  filed 
in  the  General  Land  Office  on  May  9, 1898.  Ward  and  his  family  moved 
on  the  land  in  1860,  and  placed  improvements  thereon  and  occupied  the 
same  as  a  homestead  until  1866.  Ward's  wife  and  children  continuously 
claimed  to  own  said  land  up  to  the  time  they  conveyed  the  same  to  the 
defendant  in  this  suit.  Francis  U.  Pope  and  John  Chapman,  each  the 
head  of  a  family  in  the  year  1860,  each  filed  and  settled  upon  and  had 
surveyed  160  acres  of  the  land  involved  in  this  suit  and  actually  occupied 
the  same  and  caused  the  field  notes  to  be  returned  to  the  General  Land 
Office,  and  in  1898  caused  to  be  filed  proof  of  such  occupancy  in  the  Gen- 
eral Land  Office  and  made  a  deposit  of  patent  fees.  The  field  notes  of 
the  E.  L.  Ward  survey  were  returned  to  the  General  Land  Office  about 
fourteen  months  after  the  survey  was  made ;  the  field  notes  of  the  Pope 
and  Chapman  surveys  were  returned  to  the  General  Land  Office  within 
twelve  months.  The  proofs  of  occupancy  in  each  case  and  the  deposit 
of  patent  fees  were  made  in  1898.  Neither  of  the  tracts  of  land  filed 
upon  by  said  Ward,  Pope,  and  Chapman  were  entirely  surrounded  by 
other  surveys.  All  of  said  tracts  were  covered  by  the  survey  and  loca- 
tion under  the  Thomas  Casey  certificate  located  in  1872.  By  section  8 
of  an  Act  of  February  1,  1861,  it  is  provided :     "All  heads  of  families 
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who  are  settled  upon,  or  who  may  hereafter  settle  upon  any  vacant  pub- 
lic domain,  except  those  lands  the  sale  of  which  is  provided  for  in  the 
second  section  of  this  act,  shall  have  the  privilege  of  purchasing  160 
acres  of  land,  or  less,  where  it  is  entirely  surrounded  by  previous  surveys 
to  include  his  or  her  improvements,  in  preference  to  all  others,  at  50 
cents  per  acre."  2  Sayles'  Early  Laws,  p.  267.  The  sale  of  this  land 
was  not  provided  for  in  the  second  section  of  the  act.  By  the  terms  of 
this  act  the  head  of  a  family  who  is  an  actual  settler  is  given  the  privi- 
lege of  purchasing  160  acres  of  land  or  less  where  it  is  entirely  sur- 
rounded by  previous  surveys  *  *  *  at  50  cents  per  acre.  The  rec- 
ord showB  that  none  of  the  parties  paid  the  50  cents  per  acre,  and,  as 
has  been  stated,  it  is  admitted  that  the  land  sought  to  be  pre-empted 
was  not  entirely  surrounded  by  previous  surveys.  It  is  insisted  that 
payment  of  the  purchase  money  was  remitted  by  the  Act  of  March  24, 
1871.  3  Sayles'  Early  Laws,  109.  This  act  is  supplementary*  to  the 
Act  of  August  12,  1870,  and  refers  to  the  second  section  thereof  for  the 
conditions  upon  which  the  benefits  of  the  Act  of  1871  may  be  claimed. 
Said  section  2  of  the  Act  of  1870  provides,  substantially  that  upon, 
"Filing  in  the  Land  Office  an  affidavit  to  the  effect  that  such  person  has 
occupied  and  improved  said  land  for  three  years  in  good  faith,  and  had 
complied  with  the  requirements  of  this  act  and  paid  all  fees,  and  which 
affidavit  shall  be  corroborated  by  the  affidavits  of  two  disinterested  and 
credible  citizens  of  the  county  in  which  the  land  is  situate,  and  all  of 
which  affidavits  shall  be  subscribed  and  sworn  to  before  the  district  clerk, 
who  shall  certify  to  the  same  and  to  the  credibility  of  said  citizens  under 
his  seal  of  office."  3  Sayles  Early  Laws,  p.  30.  Proof  of  occupancy  by 
the  several  occupants  was  not  sent  to  the  General  Land  Office  until  the 
year  1898,  and  the  proofs  as  then  sent  were  not  made  before,  nor  certified 
to  by  the  clerk  of  the  district  court  under  the  seal  of  his  office.  The  af- 
fidavits in  two  cases  were  made  before  the  county  clerk  and  in  the  third 
case  before  a  notary  public,  and  there  was  not  certificate  attached  as  to 
the  credibility  of  the  citizens  who  acted  as  witnesses,  or  that  they  were 
residents  of  the  county.  The  pre-emption  laws  were  repealed  in  1889. 
Gen.  Laws  21st  Leg.,  pp.  16, 17.  At  the  time  the  several  proofs  of  occu- 
pancy were  filed  in  the  General  Land  Office  the  law  under  which  appel- 
lant bases  his  claim  had  been  repealed.  Unless  the  pre-emptors,  Ward, 
Pope,  and  Chapman,  had  acquired  a  vested  right  in  the  tracts  of  land 
occupied  by  them  respectively  prior  to  such  repeal,  they  lost  all  inchoate 
interest  therein  upon  the  repeal  of  the  law  under  which  such  interest 
arose.  Suth.  on  Stat.  Con.,  sees.  162,  163.  We  are  of  the  opinion  that 
the  parties  did  not  acquire  a  vested  right  in  their  respective  tracts  prior 
to  such  repeal.  They  had  failed  to  comply  with  the  terms  and  condi- 
tions of  either  the  Act  of  February  1,  1860,  of  August  12,  1870,  or  that 
of  March  24,  1871.  An  essential  requirement  of  each  of  these  acts  was 
the  filing  in  the  Land  Office  proof  of  three  years'  occupancy  accompanied 
by  a  deposit  of  the  fees.  The  Acts  of  1870  and  1871  provided  how  the 
proofs  should  be  made,  before  what  officer,  and  for  such  officer's  certifi- 
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cate.  It  appearing  that  the  land  sought  to  be  pre-empted  by  Ward, 
Pope,  and  Chapman  was  not  entirely  surrounded  by  previous  surveys, 
and  that  they  nor  either  of  them  paid  the  50  cents  per  acre  as  provided 
by  said  Act  of  February  1,  1860 ;  and  it  further  appearing  that  they  nor 
either  of  them  complied  with  the  terms  and  conditions  of  the  Acts  of 
1870  and  1871  prior  to  1889,  it  follows  that  they  had  not  acquired  any 
vested  right  in  the  land,  and  that  when  the  pre-emption  laws  were  re- 
pealed they  lost  all  interest  which  they  had  in  the  land  arising  under 
these  several  acts. 

4.  Appellant  complains  of  the  action  of  the  court  in  admitting  in 
evidence  over  the  objections  of  defendant  as  a  part  of  the  depositions  of 
Bhodes  Fisher  and  W.  C.  Walsh,  the  exhibits  attached  to  the  answers 
of  said  witnesses  to  the  interrogatories  propounded  to  them  in  case  No. 
506,  entitled  Harry  Anthony  et  al.  v.  J.  M.  Taliaferro  et  al.  It  seems 
that  the  deposition  of  these  witnesses  had  been  taken  in  the  said  case 
No.  506,  pending  in  the  same  court,  in  which  these  plaintiffs  were  plain? 
tiffs,  but  in  which  the  defendants  were  not  the  same  as  those  in  this 
suit.  To  their  depositions  taken  in  that  suit  the  witnesses  had  attached 
certain  exhibits.  When  asked  to  attach  certain  instruments  as  exhibits 
to  their  answers  to  interrogatories  propounded  in  the  case  at  bar,  they 
first  answered,  "We  have  done  so,"  but  subsequently  they  answered  that 
the  exhibits  were  not  attached  but  were  attached  to  their  answers  in  the 
case  mentioned,  "and  are  hereto  again  referred  to,  affirmed,  and  made 
part  of  my  foregoing  answers  in  this  case."  The  exhibits  were  copies 
of  archives  in  the  General  Land  Office,  were  properly  certified  to,  and 
were  read  in  evidence.  The  ground  of  the  objection  is  that  the  exhibits 
were  attached  to  the  depositions  of  the  witnesses  taken  in  a  different  case 
and  between  different  parties.  There  was  no  error  in  admitting  the 
exhibits  in  evidence.  The  witness*  answer  referred  to  the  exhibit  at- 
tached to  his  deposition  in  the  former  case  pending  in  the  same  court 
and  fully  identified  the  same. 

5.  One  of  the  subdivisions  of  an  interrogatory  propounded  to  the 
witness  Walsh  was,  "If  there  are  any  file  or  files  missing  from  said  Land 
Office  in  regard  to  the  Casey  certificate,  explain  the  matter  fully  and 
specifically,"  to  which  the  witness  answered :  "It  appears  that  the  orig- 
inal file  265,  Refugio,  second  class  one-third  league,  Thomas  Casey  by 
Willis  Roberts,  assignee,  with  contents,  was  abstracted  from  the  General 
Land  Office  many  years  ago,  but  dates  can  not  be  ascertained."  De- 
fendant objected  to  the  question  and  answer  because  the  witness  was 
not  testifying  from  his  own  personal  knowledge,  and  it  is  not  shown 
that  he  is  stating  facts  that  appear  from  the  official  record  or  archives 
of  his  office,  and  it  is  not  shown  how  they  appear.  The  objection  was 
overruled  and  the  question  and  answer  admitted.  The  objection  made 
is  in  effect  that  by  using  the  word  "appears"  the  witness  did  not  state 
a  fact  but  the  appearance  of  a  fact.  The  witness  had  previously  testi- 
fied that,  "A  return  of  the  certificate  and  a  covering  up  of  this  trans- 
fer as  indorsed  on  the  wrapper  of  file  265,  Red  River,  second  class,  in 
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which  the  Thomas  Casey  certificate  No.  501  and  accompanying  papers 
were  filed  on  their  return  evidently  have  been  abstracted  from  the  Gen- 
eral Land  Office.  A  certified  copy  of  the  indorsement,  marked  Exhibit 
B  and  signed  by  me  for  identification  is  hereto  attached.9'  This  state- 
ment was  signed  by  "Longley"  who  was  then,  viz.,  June  9,  1873,  examin- 
ing clerk  of  the  General  Land  Office,  and  whose  duty  it  was  to  make 
such  indorsement.  The  correctness  of  his  statement  is  found  by  the 
records  and  archives  of  the  General  Land  Office.  Exhibit  B  was  read 
in  evidence,  and  is  as  follows:  "Certificate  upon  which  these  surveys 
are  based  was  returned  to  Genl.  Land  Office  Octr.  19th,  1840,  by  Willis 
Roberts,  assignee  of  Thomas  Casey  (see  2nd  Class  Index).  There  is  no 
evidence  to  show  by  whom,  or  by  what  authority  the  certificate  was  with- 
drawn from  Refugio  2nd  Class,  Pile  2.  In  1869  it  reappeared  in  the 
office  in  Gonzales  2nd  class — 117,  with  a  regular  chain  of  transfers  from 
Casey  to  Heard.  On  13th  of  December,  1871,  cert,  and  transfers  were 
forwarded  to  Heard  for  relocation,  and  were  returned  and  filed  within 
Apr.  27th,  1872.  The  back  of  the  cert,  was  pasted  over  securely  with 
paper  the  removal  of  which  developed  a  transfer  from  Casey  to  Willis 
Roberts,  dated  July,  1838,  not  authenticated.  *  *  *  June  9,  *73. 
Longley." 

This  evidence  was  introduced  without  objection.  Subsequently  the 
interrogatory  answered  by  Walsh  was  offered  and  read  over  the  objection 
of  defendant.  The  testimony  seems  to  be  only  corroborative  of  testi- 
mony already  admitted.  The  witness  stated  all  the  facts,  so  far  as  the 
records  of  the  General  Land  Office  show,  about  the  withdrawal  of  the 
Casey  certificate  and  its  return.  The  witness  was  evidently  stating 
what  the  records  showed  in  reference  to  the  Thomas  Casey  certificate. 
We  are  of  the  opinion  that  there  was  no  error  in  admitting  the  testi- 
mony. 

6.     It  is  contended  that  the  court  erred  in  permitting  the  witness  W. 
C.  Walsh  to  testify  by  deposition  that:     "I  have  compared  the  letters 
of  Willis  Roberts  above  referred  to  with  the  handwriting  on  the  back 
of  the  Thomas  Casey  certificate  No.  501  and  find  them  the  same,  i.  e., 
the  body  of  the  transfer  on  the  back  of  the  certificate,  is  in  the  hand- 
writing of  Willis  Roberts.     My  reasons  are  the  similarity  of  the  forma- 
tion of  the  letters  and  the  general  features  of  the  two."    The  objection 
to  this  evidence  is  that  the  witness  did  not  qualify  as  an  expert  and  did 
not  have  before  him  any  properly  established  specimen  of  the  hand- 
writing of  Willis  Roberts  as  a  standard  for  comparison.    The  letters 
referred  to  by  the  witness  purported  to  be  letters  from  W.  Roberts  to  the 
Commissioner  of  the  General  Land  Office,  and  are  dated  in  1840.     They 
were  received  by  the  Commissioner  of  the  General  Land  Office,   an- 
swered in  1840,  filed  and  retained  as  archives,  and  have  been   acted 
upon  as  genuine.     There  is  an  entry  in  the  register:    "Thomas  Casey, 
by  assignee,  Willis  Roberts.     *     *     *     No.  501,  1-3  league  located  Re- 
fugio on  Aransas  Bay  at  Point  Lookout."    The  letters  are  in  relation 
to  surveys  for  W.  Roberts  in  Refugio  County  at  Lookout  Point.     They 
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refer  to  a  conflict  with  one  "Robertson"  survey.  The  records  of  the 
Land  Office  show  that  survey  Refugio,  second  class  one-third  league, 
Thos.  Casey,  by  assignee,  Willis  Roberts,  was  rejected  because  of  con- 
flict with  claim  in  name  of  "Robertson."  It  thus,  as  we  think,  clearly 
appears  that  the  letters  refer  to  surveys  made  by  virtue  of  the  Thomas 
Casey  certificate  for  his  assignee,  Willis  Roberts.  Walsh  qualified  as 
an  expert  as  to  handwriting.  He  showed  his  familiarity  with  the  rec- 
ords of  the  General  Land  Office,  and  especially  with  the  Thomas  Casey 
certificate  and  transfers  thereon.  His  testimony  that  the  transfer  on 
the  back  of  the  certificate  to  Willis  Roberts  and  the  letters  were  in  the 
same  handwriting,  was  admissible.  And  we  are  of  the  opinion  that 
there  was  no  error  in  admitting  his  further  statement,  that  "the  body 
of  the  transfer  on  the  back  of  the  certificate  is  in  the  handwriting  of 
Willis  Roberts."  The  witness  testified  fully  as  to  all  the  facts  upon 
which  he  based  this  statement  and  gave  reasons  for  his  opinion.  The 
jury  had.  all  the  facts  before  them.  The  letters  were  over  sixty  years 
old,  related  to  official  business  of  the  Land  Office,  and,  as  before  stated, 
had  been  acted  upon  as  the  letters  of  Willis  Roberts.  We  are  of  the 
opinion  that  the  admission  of  the  testimony  was  not  error. 

7.  The  witness  Charles  Rogan  was  permitted  to  testify  over  the  ob- 
jections of  the  defendant  that  the  report  of*  the  traveling  board  of 
land  commissioners  on  file  in  the  General  Land  Office  shows  that  land 
certificates  were  issued  in  the  county  of  Harrisburg  to  certain  persons, 
naming  them,  and  that  the  number  of  said  certificates  as  shown  by  said 
report  were  not  the  same  as  the  number  of  the  certificates.  The  report 
referred  to  was  read  in  evidence.  The  evidence  did  not  contradict  the 
report  but  was  explanatory  of  it,  and  was  admissible. 

8.  The  defendant  requested  the  following  special  charge,  which  was 
refused  by  the  court:  "From  and  after  January,  1840,  no  land  certifi- 
cates of  the  class  denominated  headrights  were  in  law  valid,  or  author- 
ized a  survey  thereunder,  unless  the  same  had  been  examined,  passed 
on,  and  reported  to  the  Land  Office  as  genuine  and  valid  by  commission- 
ers who  were  appointed  for  the  purpose  by  the  Republic  of  Texas,  or 
unless  the  same  had  been  passed  on  and  established  by  suit  for  the  pur- 
pose brought  by  the  owner  in  some  district  court  of  the  State ;  and  any 
survey  made  by  virtue  of  any  headright  land  certificate  which  had  not 
been  established  as  genuine  and  valid  by  one  of  the  methods  above 
stated  was  and  is  null  and  void.  Unless  you  believe  from  the  evidence 
that  the  land  certificate  in  evidence  in  this  case,  in  the  name  of  Thomas 
Casey,  for  one-third  league  of  land,  the  same  being  a  headright  certifi- 
cate of  the  second  class,  was  examined  and  passed  on,  and  recommended 
to  the  General  Land  Office  as  genuine  and  valid  by  commissioners  elected 
for  the  purpose,  or  that  same  had  been  established  as  genuine  and  valid 
by  judgment  or  decree  of  some  district  court  of  this  State  before  the 
year  1872,  the  survey  then  made  thereunder  in  1872,  under  which  plain- 
tiffs claim  the  land  in  controversy,  is  null  and  void,  and  you  will  find 
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for  the  defendant."  The  report  of  the  traveling  board  of  land  com- 
missioners was  in  writing,  and  it  was  the  duty  of  the  court  to  construe 
the  same.  The  defendant  introduced  the  certificate  in  evidence  in  sup- 
port of  his  case.  The  evidence,  in  our  opinion,  is  conclusive  that  the 
certificate  had  been  approved  by  the  traveling  land  board  and  recom- 
mended for  patent.  For  these  reasons  there  was  no  error  in  refusing 
the  requested  charge. 

We  have  carefully  considered  the  assignments  of  error  not  discussed, 
and  are  of  the  opinion  that  they  are  without  merit  Finding  no  rever- 
sible error  in  the  record  the  judgment  is  affirmed. 

Affirmed. 

ADDITIONAL  CONCLUSIONS  OP  PACT. 

Appellant  has  filed  a  motion  for  additional  conclusions  of  fact,  which 
motion  is  granted.     We  find  the  following  additional  facts: 

1.  The  report  of  the  traveling  land  board  is  headed:  "Statement 
showing  the  number  of  certificates  of  first  class  issued  in  Harris  County 
and  recommended  as  genuine  claims." 

2.  When  Ward,  Pope,  and  Chapman  caused  their  respective  surveys 
to  be  made  in  1860  they  were  each  bona  fide  settlers  on  their  respective 
tracts  and  the  land  was  part  of  the  public  domain. 

3.  The  officers  before  whom  the  proofs  of  occupancy  were  made,  to 
wit,  the  county  clerk  in  two  cases  and  notary  public  in  the  third  case, 
did  certify  as  to  the  credibility  of  the  citizens  who  acted  as  witnesses, 
and  that  they  were  residents  of  the  county. 

These  conclusions  will  be  taken  in  connection  with  those  contained  in 
the  opinion. 

Affirmed. 
Writ  of  error  refused. 


Houston  &  Texas  Central  Railway  Company  v. 
w.  v.  hollingsworth. 

Decided  April  19,  1902. 

L— Railway  Company— Killing  Stock—Private  Crafting. 

The  character  of  openings  left  by  a  railway  company  in  its  right  of  way 
fence  which  divides  an  inclosure  is  a  matter  solely  between  the  company  and 
the  owner  of  the  inclosure,  and  that  they  are  such  as  permit  stock  to  go  upon 
the  track  is  not  negligence  as  to  an  owner  of  land  adjoining  the  inclosure  whose 
stock  stray  into  it  and  thence  go  through  the  openings  onto  the  railway  track 
and  are  killed. 
2.— Same— Stock  Law. 

Where,  after  the  stock  law  (chapter  128,  Acts  1899)  had  been  put  in  force  in 
his  county,  plaintiff  put  his  mules  into  a  field  having  a  fence  known  to  him  to 
be  insufficient,  and  they  strayed  into  an  adjoining  inclosure  and  thence  onto 
the  railway  track,  they  were   "running  at  large"  contrary  to  the    stock  law, 
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and  as  trespassers  on  defendant's  track  it  owed  with  respect  to  them  only  the- 
duty,  after  discovering  them,  to  use  such  means  as  were  at  command  to  avoid 
injuring  them. 

3.— -Same— Finding— Liability  Not  Shown. 

A  finding  by  the  court,  the  case  being  tried  without  a  jury,  that  "as  soon 
as  the  engineer  did  discover  the  mules,  he  made  every  effort  to  stop,  but  did  not 
succeed  in  doing  so,  and  the  stock  were  struck  and  killed,"  to  which  finding 
neither  party  has  objected,  is  treated  by  the  appellate  court  as  a  finding  that 
the  engineer,  after  discovering  the  mules  on  the  track,  could  not  by  the  use 
of  the  means  at  his  command  have  stopped  the  train  in  time  to  avoid  killing 
them,  and  since  such  finding  shows  no  liability  on  the  part  of  the  defendant 
company,  the  judgment  in  plaintiff's  favor  is  reversed  and  rendered  for  the 
defendant. 

Appeal  from  the  County  Court  of  Grayson.  Tried  below  before  Hon. 
J.  D.  Woods. 

Baker,  BotU,  Baker  &  Lovett  and  Head  &  Dillard,  for  appellant. 

J.  F.  Holt  and  C.  L.  Galloway,  for  appellee. 

BOOKHOUT,  Associate  Justice.— W.  V.  Hollingsworth  instituted 
this  suit  in  the  County  Court  of  Grayson  County,  Texas,  alleging  that 
on  the  1st  day  of  April,  1901,  he  had  five  mules  killed  by  an  engine 
and  cars  belonging  to  defendant,  and  that  the  same  were  of  the  value  of 
$800.  Defendant  answered  by  general  denial,  and  that  if  plaintiffs 
mules  were  killed  he  himself  was  guilty  of  contributory  negligence  proxi- 
mately causing  the  injury,  and  specially  pleaded  that  at  the  time  the 
mules  were  killed  chapter  128  of  the  Acts  of  the  Regular  Session  of  1899 
of  the  Legislature  of  the  State  of  Texas  were  in  full  force  in  Grayson 
County,  having  been  previously  adopted  at  an  election  held  for  that 
purpose,  and  that  under  this  law,  mules,  among  other  animals  were  pro- 
hibited from  running  at  large  in  that  county,  and  pleaded  that  de- 
fendant's railway  was  properly  fenced.  Plaintiff  replied  by  supple- 
mental petition  that  if  the  road  had  been  fenced,  defendant  negligently 
failed  to  maintain  the  fence,  and  had  permitted  the  same  to  get  out  of 
repair  and  openings  to  be  left  in  it,  and  that  the  injury  to  plaintiff's 
mules  was  caused  by  the  want  of  ordinary  care  on  the  part  of  the  defend- 
ant. He  charged  that  such  want  of  ordinary  care  consisted  in  the 
failure  to  properly  maintain  the  fence,  in  permitting  gaps  to  be  left  in 
it,  and  the  failure  to  exercise  care  by  the  operatives  of  the  engine  which 
killed  the  mules.  He  alleged  that  these  operatives  could  have  seen  the 
mules,  and  did  see  them  in  time  to  have  prevented  injuring  them,  and 
yet  struck  and  killed  them.  The  case  was  tried  before  the  court  without 
a  jury  and  resulted  in  a  judgment  for  plaintiff  for  «$725.  No  statement 
of  facts  was  filed.     The  court  filed  the  following  conclusions  of  fact: 

"1.  On  the  31st  day  of  March,  1901,  plaintiff,  W.  V.  Hollingsworth, 
was  the  owner  of  five  head  of  mules  of  the  value  of  $725.  In  the  man- 
ner hereinafter  shown  the  mules  strayed  upon  the  track  of  defendant, 
and  about  11:30  o'clock  at  night  were  struck  and  killed  by  one  of  its 
engines. 
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"2.  On  the  afternoon  preceding  the  night  on  which  the  animals 
were  killed,  they  had  been  turned  by  plaintiff  into  a  cultivated  field  be- 
longing to  him,  situated  in  Grayson  County,  Texas,  and  which  adjoined 
cultivated  land  belonging  to  one  McParland,  but  which  had  been  leased 
to  S.  K.  Dickson,  who  was  then  in  possession  of  it.  This  land  was  also 
situated  in  said  county.  There  was  a  wire  fence  between  plaintiffs  land 
and  the  Dickson  land.  This  was  in  a  bad  condition,  to  plaintiff's  knowl- 
edge, and  not  suitable  for  keeping  the  mules  in  the  field  into  which  they 
had  been  turned,  nor  suitable  for  keeping  out  stock  of  any  kind.  The 
mules  strayed  through  the  fence  into  the  land  leased  by  Dickson.  The 
Dickson  land  adjoined  the  right  of  way  of  the  Houston  &  Texas  Central 
Railroad  Company,  which  lay  east  of  it.  The  plaintiff  did  not  know  that 
his  mules  had  escaped  from  his  land,  and  their  getting  out  was  without 
his  knowledge  or  consent. 

"3.  Defendant's  right  of  way  where  it  adjoined  the  Dickson  land, 
and  along  it,  was  fenced  on  both  sides  with  a  good,  substantial  fence, 
sufficient  to  prevent  the  mules  from  passing  through  it,  except  at  the 
opening  where  they  entered  as  hereinafter  shown.  The  land  of  Dickson 
lay  on  both  sides  of  the  right  of  way.  Over  its  track  and  right  of  way, 
so  as  to  connect  the  McFarland  land  lying  west  of  the  track  with  that 
lying  east  of  it,  was  a  private  crossing  for  the  use  of  McParland  and  his 
tenants.  The  left  or  west  side  of  this  crossing  was  open,  but  on  the 
east  side  there  was  a  gate.  On  either  side  of  the  crossing, — that  is,  to 
the  north  and  south, — there  was  a  cattle  guard  with  wing  fences.  These 
cattle  guards  were  made  of  pieces  of  iron  laid  on  the  ground.  They  had 
been  permitted  by  defendant  to  become  filled  with  sand  and  dirt,  so  that 
stock  could  easily  pass  over  them;  and  defendant  was  negligent  in  per- 
mitting the  cattle  guards  to  get  in  this  condition.  In* the  right  of  *ay 
fence  along  the  McFarland  land  on  the  west  side,  and  between  the  cattle 
guards  at  the  crossing,  defendant  had  removed  a  part  of  its  fence,  leav- 
ing an  open  gap  on  the  west  without  fence  or  gate  about  twenty  feet 
wide  for  an  entrance  upon  and  over  the  crossing  through  which  6aid 
mules  entered  upon  said  right  of  way.  In  leaving  this  opening  defend- 
ant was  guilty  of  negligence. 

"4.  Owing  to  the  bad  condition  of  the  fence  between  plaintiff's  land 
and  the  McFarland  land  in  the  possession  of  Dickson  as  aforesaid,  plain- 
tiff's mules,  not  being  herded  and  without  anyone  with  them,  strayed 
through,  the  fence  onto  the  McFarland  land  on  the  afternoon  of  the 
31st  of  March.  This  was  without  the  consent  and  against  the  wishes 
of  Dickson  and  McFarland.  Some  time  on  the  night  of  the  31st  of 
March  the  mules  strayed  from  the  McFarland  land  on  to  defendant's 
right  of  way  and  track  through  said  gap,  and  the  cattle  guards  being  in 
the  condition  aforesaid,  passed  over  them  onto  the  track  and  between  the 
fences,  through  which  they  could  not  go. 

"5.  On  said  night  a  train  of  defendant  was  being  operated  north 
by  one  of  its  engineers,  and  on  the  engine  was  also  a  fireman.  The 
.engineer  and  fireman  were  not  keeping  a  proper  lopkout,  and  did  not 
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discover  the  mules,  which  were  on  the  engineer's  side,  as  soon  as  they 
might  have  done  if  they  had  been  keeping  such  lookout.  As  soon  as  the 
engineer,  who  first  saw  them,  did  discover  the  mules,  he  made  every 
effort  in  his  power  to  stop,  but  did  not  succeed  in  so  doing,  and  the  stock 
were  struck  and  killed.  This  was,  as  aforesaid,  in  Grayson  County.  I 
find  that  the  engineer  and  fireman  were  negligent  in  not  keeping  a 
better  lookout. 

"6.  At  the  time  plaintiff's  stock  were  running  on  Dickson's  land, 
and  at  the  time  they  were  killed,  the  county  of  Grayson,  in  due  and 
proper  manner  as  provided  by  law,  had  adopted  and  proclaimed  all  the 
provisions  of  the  stock  law,  as  contained  in  chapter  128,  page  220,  of  the 
Acts  of  the  Legislature  of  1899,  forbidding  cattle,  horses,  and  mules 
running  at  large,  and  that  law  was  in  full  force  and  effect  in  Grayson 
County." 

1.  The  appellant  contends  that  the  condition  of  the  opening  and 
cattle  guards  could  not  give  a  right  of  action  to  plaintiff,  for  the  reason 
that  they  were  left  as  a  private  crossing  on  the  land  of  McFarland  for 
the  use  of  himself  and  tenants,  and  that  if  there  was  negligence  on  the 
part  of  defendant  in  the  construction  and  maintenance  of  the  same, 
this  would  not  constitute  negligence  as  to  plaintiff  upon  which  he  could 
predicate  a  cause  of  action.  The  question  presented  is,  did  the  railroad 
company  owe  plaintiff  any  duty  in  the  construction  and  maintenance  of 
the  opening  in  its  right  of  way  fence  connecting  the  land  of  McFarland 
on  the  west  side  of  the  track  and  right  of  way  with  his  land  on  the 
east  side  thereof?  The  right  of  way  and  track  divided  McFarland's 
land  or  inclosure,  and  the  opening  or  crossing  was  left  to  afford  a  passage 
between  the  inclosures.  The  facts  present  a  case  analogous  to  those 
passed  upon  by  the  Supreme  Court  in  Railway  v.  Hanacek,  93  Texas, 
446.  In  that  case  it  was  held  that  the  kind  of  opening  to  be  left  by 
the  railroad  company  in  fencing  its  right  of  way  was  for  the  determina- 
tion of  the  owner  of  the  land  and  such  company.  The  effect  of  that 
holding  is  that  the  character  of  opening  left  by  a  railroad  in  its  right  of 
way  fence  which  divides  any  inclosure  is  a  question  solely  between  the 
company  and  the  owner  of  such  inclosure  and  his  tenants.  It  is  not  a 
question  in  which  one  owning  land  situated  as  was  plaintiff's  has  any 
concern.  It  follows  that  the  conclusions  of  the  trial  court,  that  the 
defendant  in  leaving  the  opening  in  its  fence  on  the  McFarland  land 
and  in  leaving  the  cattle  guards  in  the  condition  in  which  they  were 
left,  was  negligent,  which  gave  plaintiff  a  cause  of  action,  was  error. 

2.  It  is  contended  that  the  court  erred  in  its  second  conclusion  of 
law  in  holding  that  plaintiff's  mules  were  not  straying  at  large  within 
the  meaning  of  the  law.  It  is  shown  that  the  provisions  of  chapter 
128  of  the  Acts  of  the  Legislature  of  1899,  prohibiting  cattle,  horses, 
and  mules  to  run  at  large,  was  in  tull  force  and  effect  in  Grayson 
County.  It  was  further  shown  that  plaintiff  had  turned  his  mules  into 
a  field  surrounded  by  a  fence  which  was  insufficient  to  hold  them,  to 
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the  knowledge  of  plaintiff,  and  that  because  of  this  condition  of  the 
fence  the  mules  strayed  from  plaintiffs  field  onto  the  cultivated  land 
belonging  to  McFarland  and  in  possession  of  his  tenant,  Dickson, 
without  being  herded  or  having  anyone  in  charge  of  them,  and  without 
the  consent  of  Dickson  or  McFarland,  and  from  thence  strayed  upon 
the  right  of  way  and  track  of  defendant.  It  was  shown  that  the 
plaintiff  had  no  knowledge  that  the  mules  had  escaped  from  his  field. 
The  court's  second  conclusion  of  law  was,  in  effect,  that  inasmuch  as 
the  stock  got  out  of  plaintiff's  land  without  his  knowledge  or  consent, 
and  inasmuch  as  the  fence  between  him  and  McFarland  was  not  as 
provided  by  the  stock  law  of  Grayson  County,  and  as  the  railroad's 
was  not  such  as  was  provided  by  law  in  that  the  opening  was  left  in  it, 
and  that  the  cattle  guards  were  permitted  to  become  filled  so  that 
cattle  could  get  upon  the  track,  the  cattle  were  not  straying  at  large. 
By  common  law  every  man  was  bound  to  keep  his  cattle  upon  his  own 
land ;  and  if  he  suffered  them  to  escape  and  go  upon  the  land  of  another 
he  was  a  trespasser.  Evans  v.  Railway,  98  Mass.,'  560.  This  rule  has 
not  been  regarded  as  applicable  to  the  lands  in  this  State,  but  it  has 
been  considered  lawful  for  cattle  to  run  at  large,  and  he  who  wished 
protection  against  them  was  compelled  to  fence  his  lands.  Davis 
v.  Davis,  70  Texas,  123 ;  Railway  v.  '  Johnson,  65  Texas,  393. 
Thus  the  law  stood  when  the  Legislature  passed  the  act  in  1899,  above 
referred  to.  Upon  this  act  being  put  in  force  in  any  county  as  to  any 
class  of  animals  mentioned  therein  it  is  made  unlawful,  by  section  13 
of  said  act,  to  permit  any  animals  of  said  class  to  run  at  large.  By 
section  14  it  is  provided  if  stock  so  forbidden  to  run  at  large  shall  enter 
the  inclosed  land  of,  or  shall,  without  being  herded,  roam  about  the 
residence,  lots,  or  cultivated  fields  of  any  person  other  than  the  owner  of 
such  stock,  without  his  consent,  in  the  territory  within  which  the 
provisions  of  said  act  have  become  operative,  the  owner,  user,  or  person 
in  lawful  possession  of  said  land  may  impound  said  stock.  The  effect 
of  the  statute  was  to  make  it  unlawful  to  permit  stock  of  the  prohibited 
class  to  run  at  large  within  the  limits  of  the  territory  in  which  the  act 
was  put  in  force.  Graves  v.  Rudd,  3  Texas  Ct.  Rep.,  339;  65  S.  W, 
Rep.,  63. 

When  the  plaintiff's  mules  entered  upon  the  cultivated  land  of  Dick- 
son without  his  consent  and  without  being  herded,  they  were  tres- 
passing thereon  and  could  have  been  impouiided.  When  they  strayed 
from  the  land  of  Dickson  on  the  right  of  way  of  the  defendant  they  were 
running  at  large  and  trespassing  upon  said  right  of  way.  Notwith- 
standing they  were  trespassing  on  defendant's  right  of  way  and  track,  it 
does  not  follow  that  the  agents  and  employes  of  the  defendant  were. 
authorized  to  negligently  kill  or  injure  them.  But  to  entitle  plaintiff 
to  recover  the  burden  was  upon  him  to  establish  such  negligence.  If 
defendant's  agents  and  employes  operating  its  train  discovered  the 
mules  upon  the  track  in  time  to  have  avoided  injuring  them  by  the 
use  of  such  means  as  were  at  their  command,  and  failed  to  make  use 
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of  same,  but  negligently  ran  over  the  mules  and  killed  or  injured  them, 
the  company  would  be  liable.  As  bearing  upon  this  discussion,  see  Rail- 
way v.  Russell,  43  S.  W.  Rep.,  576 ;  Evans  v.  Railway,  37  S.  W.  Rep.,  93 ; 
Railway  v.  Cocke,  64  Texas,  151;  Railway  v.  Dunham,  68  Texas,  231; 
Railway  v.  Nichols,  39  S.  W.  Rep.,  954,  Railway  v.  Hudson,  77  Texas, 
497 ;  Railway  v.  Robinson,  43  S.  W.  Rep.,  76 ;  Railway  v.  Adams,  58  S. 
W.  Rep.,  1035;  Railway  v.  Lea,  20  Kan.,  353. 

For  the  errors  indicated  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 

ON  MOTION  FOR  REHEARING. 

Appellant  has  filed  a  motion  asking  that  the  order  reversing  and  re- 
manding this  cause  be  so  modified  that  instead  of  remanding  judgment 
be  here  rendered  for  appellant.  The  cause  was  tried  by  the  court  below 
without  a  jury  and  the  court  found  in  its  conclusions  of  fact  that 
"as  soon  as  the  engineer,  who  first  saw  them,  did  discover  the  mules, 
he  made  every  effort  in  his  power  to  stop  them,  but  did  not  succeed 
in  doing  so,  and  the  stock  were  struck  and  killed."  Neither  party 
objected  to  this  conclusion. 

In  the  condition  of  the  evidence  we  are  of  the  opinion  that  this 
conclusion  should  be  treated  as  a  finding  that  the  engineer,  after  dis- 
covering the  mules  on  the  track,  could  not,  by  the  use  of  the  means  at 
his  command,  have  stopped  the  train  in  time  to  have  avoided  killing 
them.  So  treating  the  finding,  it  is  our  duty  to  render  such  judgment 
as  should  have  been  rendered  by  the  trial  court. 

The  rehearing  is  granted  and  judgment  is  here  rendered  for  appellant. 

Reversed  and  rendered. 

Writ  of  error  refused. 


P.  P.  Chew  et  al.  v.  Mary  A.  Zweib. 

Decided  May  5,  1902. 

1.— Deed— Construction— Description— Field  Notes. 

In  order  to  reconcile  any  seeming  conflict  in  the  description  of  land  as  con- 
tained in  a  deed  it  is  proper  to  construe  the  whole  deed,  and  if  from  the  entire 
instrument  the  land  can  be  identified  with  certainty,  no  extraneous  evidence  is 
admissible,  in  the  absence  of  fraud  or  mistake,  to  vary  or  change  the  location 
of  the  land  as  fixed  by  the  field  notes  in  the  deed. 

8.— Same— Boundary— Reversing  Calls  of  Field  Notes. 

In  construing  field  notes  that  show  an  apparent  ambiguity  resulting  from  an 
omitted  call,  by  reason  of  which  they  do  not  close,  it  is  proper  to  reverse  the 
calls  in  the  field  notes,  and  to  also  consider  a  plat  of  the  land  contained  in  the 
deed. 
3. — Same— Limitations— Boundaries. 

Where  a  party  acquires  title  to  a  strip  of  land  by  limitations,  his  vendee 
will  take  title  if  the  land  is  included  in  the  boundaries  of  the  deed  under  which 
the  vendee  claims,  regardless  of  whether  or  not  it  was  included  in  the  boundaries 
of  the  deed  to  the  vendor. 
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Appeal  from  Harris.    Tried  below  before  Hon.  William  H.  Wilson. 
Leon  B.  Smith,  L.  B.  Moody,  and  F.  F.  &  E.  T.  Chew,  for  appellants. 
W.  P.  &  A.  R.  Hamblen,  for  appellee. 

PLEASANTS,  Associate  Justice. — This  is  a  boundary  suit  brought 
by  the  appellee  against  the  appellants  in  the  form  of  an  action  of  tres- 
pass to  try  title.  The  land  sued  for  is  thus  described  in  the  plaintiffs 
petition:  A  part  of  the  James  Wells  survey  in  said  (Harris)  county 
and  what  was  known  as  the  old  Levy  place :  Beginning  75  varas  south  10 
degrees  east  from  the  old  Levy  corner,  said  Levy  corner  being  known  by 
the  meeting  of  two  old  ditches  at  the  intersection  of  which  an  iron  bolt, 
which  point  is  334  feet  north  80  degrees  east  from  the  east  line  of  the 
J.  S.  Holman  giant,  and  from  which  said  corner  of  said  Levy  tract  there 
is  a  ditch  running  south  10  degrees  east  to  the  beginning  point  of  this 
survey,  it  being  the  southwest  corner  of  the  one-acre  tract  heretofore 
taken  out  of  the  said  Levy  survey,  and  which  was  conveyed  by  Louis  A. 
Levy  and  Mary  A.  Levy  to  Hannah  Wiener  on  the  27th  day  of  July, 
1859,  by  deed  recorded  in  Harris  County  record  of  deeds,  volume  Z,  pages 
48  and  49 ;  thence  south  10  degrees  east  along  an  old  ditch  to  the  corner, 
.  being  the  west  line  of  the  Levy  tract,  there  is  a  piece  of  marble  set  for 
corner ;  thence  south  70  degrees  east  402  feet  to  the  northwest  corner  of 
the  Tierwester  survey,  a  marble  monument,  and  continuing  same  course 
to  the  southeast  corner  of  the  Zweib  tract  a  postoak  marked  X,  12  inches 
in  diameter,  north  8  degrees  west  2  varas ;  thence  north  10  degrees  west 
320  varas  to  the  north  line  of  the  Levy  tract;  thence  south  80  degrees 
west  125  varas,  striking  the  end  of  an  old  ditch,  and  along  the  ditch  on 
the  north  boundary  line  of  the  Levy  tract  to  the  northeast  corner  of  said 
one-acre  tract;  thence  south  10  degrees  east  75  varas  to  the  southeast  cor- 
ner of  said  one  acre ;  thence  south  80  degrees  west  75  varas  to  the  place 
of  beginning. 

There  were  a  number  of  defendants  in  the  suit,  several  of  whom  filed 
separate  answers.  It  is  unnecessary  to  set  out  a  complete  abstract  of 
the  pleadings  of  the  defendants.  It  is  sufficient  to  state  that  the  land  in 
controversy  is  described  as  follows : 

Out  of  the  James  Wells  original  survey  in  Harris  County,  Texas: 
Beginning  at  a  stake  264  feet  north  70  degrees  west  from  the  northwest 
corner  of  the  Henry  Tierwester  one-fourth  league  original  survey;  thence 
north  10  degrees  west  663%  feet  to  an  iron  stake  and  a  stone  for  corner; 
thence  south  80  degrees  west  135%  feet  to  an  iron  stake  for  corner; 
thence  south  10  degrees  east  596  feet  to  a  stake  for  corner;  thence  south 
70  degrees  east  138  feet  to  the  place  of  beginning. 

The  issue  presented  by  the  pleadings  and  evidence  is  whether  the 
plaintiff  has  title  to  any  part  of  the  above  described  land,  and  as  pre- 
sented by  this  record  the  determination  of  this  issue  depends  upon  whether 
said  land  is  included  within  the  boundaries  described  in  the  deeds  under 
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which  appellee  claims.  The  petition  sets  up  title  to  the  land  in  contro- 
versy by  limitation,  but  that  issue  was  not  submitted  to  the  jury.  Plain- 
tiff claims  title  to  the  land  in  controversy  under  mesne  conveyances  from 
Lewis  A.  Levy,  and  the  determination  of  the  question  of  whether  said 
land  is  included  within  the  boundaries  described  in  the  deed  under 
which  plaintiff  claims  depends  upon  die  true  location  of  the  west  line  of 
the  Levy  land.  Appellants  contend  that  this  line  is  located  264  feet 
north  70  west  from  the  northwest  corner  of  the  Tierwester  survey,  and 
appellee  contends  that  it  is  402  feet  from  said  corner. 

Levy  owned  two  tracts  in  the  James  Wells  survey,  one  containing  5  7-10 
acres  and  the  other  15  1-5  acres.  The  smaller  tract  is  described  in  the 
deed  by  which  it  was  conveyed  to  Levy  as  follows: 

Survey  of  5  7-10  acres  of  land  known  as  Victor  Souza's  late  residence 
situated  in  Harris  County,  and  about  one  mile  southeastwardly  from  the 
courthouse  in  the  city  of  Houston,  being  a  part  of  the  tract  of  land  orig- 
inally surveyed  for  James  Wells,  bounded  on  the  S.  W.  by  Tierwester's 
1-4-league  grant  and  on  the  N.  E.  and  N.  W.  by  land  known  and  desig- 
nated as  Heddenberg  &  Yedder's:  Beginning  at  a  stake  in  the  prairie 
8  two-pole  chains  N.  70  deg.  W.  from  the  N.  W.  corner  of  Tierwester's 
(corner)  at  4  chains  same  course  in  all  17  chains  to  a  stake  in  the  prai- 
rie, running  thence  N.  25  deg.  W.  8  chains  to  a  stake  in  the  prairie  from 
which  a  water  oak  14  inches  dia.  marked  C.  bears  N.  11  deg.  dist.  115 
feet;  running  thence  south  83  deg  W.  12  3-4  chains  to  the  first  named 
corner  and  place  of  beginning.  Surveyed  Sept.  21st,  1843.  Geo.  H. 
Bringhurst,  C.  S.  H.  C. 

This  deed  also  contained  the  following  plat  of  the  land  which  appears 
in  the  deed  immediately  preceding  the  field  notes:  ' 


This  deed  was  executed  November  1,  1843.  George  H.  Bringhurst 
was  county  surveyor  of  Harris  County  at  the  time  this  land  was  sur- 
veyed, as  recited  in  the  field  notes  contained  in  said  deed.  In  the  sur- 
veyor's record  book  kept  by  said  Bringhurst  the  field  notes  of  this  sur- 
vey made  by  Bringhurst  September  21,  1843,  are  recorded  as  follows: 
"Beginning  at  a  stake  in  the  prairie  16  rods  N.  70  deg.  W.  from  the 
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N.  W.  corner  of  the  H.  Tierwester  tract;  running  thence  S.  70  deg.  E. 
passing  said  Tierwester's  corner  at  16  rods  same  course,  in  all  68  rods 
to  a  stake  in  the  prairie ;  running  thence  N.  25  deg.  W.  32  rods  to  a 
stake  in  the  prairie,  from  which  a  water  oak  14  inches  in  diamenter 
marked  "C"  bears  N.  11  deg.  W.  distance  115  feet ;  running  thence  8. 
83  deg.  W.  51  rods  to  the  first  named  corner  and  place  of  beginning." 
The  15y2  acre  tract  is  thus  described  in  the  deed  from  Wells  to  Levy: 
"Beginning  for  first  corner  at  a  stake  in  the  prairie  on  the  northeast 
boundary  line  of  a  one-fourth  of  a  league  of  land  graned  to  H.  Tier- 
wester,  and  being  also  the  southeast  corner  of  land  now  owned  by  said 
Levy;  thence  N".  10  deg.  W.  825  feet  passed  a  gum  tree  6  in.  in  diameter 
marked  or  crossed  on  the  east  side  same  course  in  all  1174  feet  to  a  stake 
in  the  prairie  for  2nd  corner  from  which  a  turkey  or  water  oak  10  in. 
in  dia.  marked  "X"  bears  S.  51  deg.  30  min.  E.  disk  47  feet;  thence 
S.  80  deg.  W.  967  feet  to  a  stake  in  prairie  for  third  corner ;  thence  S. 
10  deg.  E.  630  feet  to  a  stake  in  the  prairie ;  thence  N.  80  deg.  E.  along 
the  northern  boundary  line  of  said  Levy's  tract  8411/£  feet  to  a  stake  in 
prairie  for  5th  corner,  and  being  also  the  N.  E.  corner  of  this  tract; 
thence  S.  25  deg.  E.  with  said  Levy's  eastern  boundary  line  528  feet  to 
the  place  of  beginning." 

The  northwest  corner  of  H.  Tierwester  survey  is  known  and  estab- 
lished and  can  be  identified  upon  the  ground.  On  July  27,  1859,  Levy 
and  wife  conveyed  to  Hannah  Wiener  one  acre  of  land  out  of  the  15  1-5 
acres  tract,  "to  be  taken  out  of  the  northwest  corner  of  said  tract  and  to 
contain  200  feet  square."  After  the  death  of  Lewis  A.  Levy,  his  wife, 
Mary  Levy,  to  whom  he  had  devised  all  of  his  estate  and  who  had  quali- 
fied as  executrix  of  his  will,  conveyed  to  Henry  Wiener  and  Isaac  Levy 
a  tract  of  10  1-3  acres  of  land  described  as  follows :  "Ten  and  one-third 
acres  of  land  out  of  the  J.  Wells  and  H.  Tierwester  grants,  situated  in 
the  corporate  limits  of  the  city  of  Houston,  including  the  dwelling  and 
improvements  of  the  said  Mary  A.  Levy;  beginning  at  the  S.  W.  corner 
of  a  one-acre  tract  owned  by  said  Henry  Weiner  and  wife;  thence  S. 
10  deg.  E.  245  vrs.  cor.  stake;  thence  N.  80  E.  200  vrs.  cor.  stake  from 
which  a  post  oak  12  in.  in  dia.  marked  X.  lies  N.  8  W.  2  vrs.  dist; 
thence  N.  10  W.  320  vrs.  cor.  stake;  thence  S.  60  W.  125  vrs.  cor.  stake 
being  N.  E.  cor.  of  the  one  acre  tract ;  thence  S.  60  W.  125  vts.  cor.  stake 
being  N".  E.  cor.  of  the  one-acre  tract;  thence  S.  10  E.  75  vts.  cor.  stake; 
thence  S.  80  W.  75  vrs.  to  the  beginning." 

This  deed  was  executed  January  5,  1866.  On  May  17,  1867,  Isaac. 
Levy  and  wife  conveyed  all  of  his  interest  in  said  tract  to  Henry  Weiner. 
On  January  8,  1873,  Henry  Weiner  executed  a  deed  of  trust  on  said 
10  1-3  acres  tract.  The  land  was  sold  under  this  trust  deed  by  E.  P. 
Hamblen  to  the  appellee.  The  field  notes  in  the  deed  from  Hamblen 
to  appellee  are  identical  with  the  field  notes  in  the  deed  from  Mary  Levy 
to  Henry  Weiner  above  set  out. 

Lewis  A.  Levy  died  in  1861.  He  lived  on  the  two  tracts  of  land  pur- 
chased from  Wells  until  his  death  and  kept  the  same  inclosed.     He  dug 
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a  ditch  along  the  north  and  west  sides  of  his  inclosures,  and  this  ditch 
can  still  be  traced  on  the  ground.  The  ditch  which  ran  along  the  west 
line  of  his  inclosure  is  located  402  feet  from  the  northwest  comer  of 
the  Tierwester  survey,  and  appellee  contends  is  on  the  true  west  line  of 
said  Levy  tract.  It  was  shown  by  a  number  of  witnesses  that  Levy's 
fence  on  the  west  side  of  his  field  ran  along  this  old  ditch  and  that  he 
planted  some  trees  and  a  hedge  on  the  ditch  near  the  northwest  corner 
of  his  inclosure.  In  1848  James  Wells  conveyed  to  Fitzgerald  a  tract 
of  land  out  of  the  Wells  survey  lying  northwest  of  the  Levy  land.  The 
field  notes  in  this  deed  place  the  southeast  corner  of  the  land  conveyed 
24  feet  south  80  west  from  Levy's  northwest  corner  and  the  calls  for 
distance  in  this  deed  for  the  Holman  east  line,  which  is  well  established, 
puts  the  levy  northwest  corner  at  the  place  contended  for  by  appellee. 
James  Wells  died  in  1848.  After  his  death  his  heirs  in  a  suit  brought 
in  1860  involving  a  portion  of  the  Wells  survey  north  and  east  of  the 
Levy  tract,  in  describing  the  land  claimed  by  them,  call  for  the  Levy 
fence  from  the  northeast  to  the  northwest  corner  of  the  Levy  field  as 
one  of  the  boundaries  of  their  land.  In  two  other  suits  in  the  District 
Court  of  Harris  County,  one  of  them  being  brought  as  late  as  1892,  the 
Wells  heirs  in  their  description  of  the  land  claimed  by  them  recognize 
the  line  claimed  by  appellee  as  the  west  line  of  the  Levy  tract,  and  in  a 
partition  suit  between  the  Wells  heirs  and  others,  in  which  the  report 
of  the  commissioners  was  filed  in  1896,  the  field  notes  of  the  land  which 
was  partitioned  calls  for  the  west  line  of  the  Levy  tract  along  the  old 
ditch  as  claimed  by  appellee.  The  appellants,  Joseph  T.  and  C.  A. 
Wells,  are  two  of  the  heirs  of  James  Wells,  and  the  appellants,  F.  F. 
Chew,  T.  H.  Pollard,  Jas.  H.  Berry,  and  the  Fidelity  Savings  Associa- 
tion, claim  title  to  portions  of  the  land  in  controversy  under  conveyances 
from  the  heirs  of  James  Wells. 

In  1862  Mrs.  Mary  Levy  executed  a  written  instrument  in  which  it 
is  admitted  that  she  had  within  her  inclosure  land  belonging  to  one  W. 
C.  0.  Driscoll,  and  agrees  to  remove  her  fence  whenever  Driscoll  shall 
point  out  the  boundaries  of  his  land  and  demand  that  the  fence  be  re- 
moved. At  the  time  this  agreement  was  executed  Driscoll  owned  land 
on  the  Wells  survey  west  of  and  adjoining  the  west  line  of  the  Levy 
tract,  and  it  was  shown  that  the  only  fencing  that  was  ever  erected  by 
the  Levys  was  along  the  old  ditches  before  mentioned.  The  fencing 
around  the  Levy  place  was  destroyed  many  years  ago  and  for  thirty  years 
the  land  was  uninclosed,  with  no  fence  or  improvements  of  any  kind  to 
indicate  its  boundaries.  In  1885  the  appellee  had  her  10  1-3  acres  tract 
subdivided  into  blocks  and  lots  and  placed  upon  record  in  Harris  County 
a  map  showing  such  subdivision.  This  map  places  the  west  line  of  ap- 
pellee's land  at  the  place  contended  for  by  appellants  as  the  true  loca- 
tion of  said  line.  In  1892  appellee  had  the  blocks  in  her  survey  rear- 
ranged so  that  the  streets  would  correspond  with  the  streets  in  the  city 
of  Houston,  and  a  new  map  made.     This  map  was  also  recorded  in  the 
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Harris  County  records  and  shows  the  west  line  of  appellee  s  tract  to  be 
located  as  claimed  by  the  appellants.  The  southwest  corner  of  the 
Weiner  one-acre  tract,  which  is  the  beginning  corner  of  appellee's  land, 
as  now  located,  was  shown  to  be  on  the  west  line  of  the  Levy  tract  as 
claimed  by  the  appellants.  W.  A.  Polk,  a  surveyor,  testified  that  he  had 
surveyed  said  one-acre  tract  and  found  an  iron  pin  at  each  of  its  four 
corners.  The  appearance  of  these  pins  indicate  that  they  had  been 
down  for  a  .long  time.  The  witness  had  to  di$  down  to  find  them,  and 
they  were  covered  with  rust,  showing  that  they  had  been  in  the  ground 
a  long  time.  The  present  owners  of  this  one-acre  tract  are  not  parties 
to  this  suit.  It  is  admitted  by  all  parties  that  the  location  of  the  west 
line  of  appellee's  land  depends  upon  the  location  of  the  5  7-10  acres  tract 
formerly  owned  by  Lewis  A.  Levy,  the  location  of  the  west  line  of  the 
15  1-5  acres  tract  being  controlled  by  the  location  of  the  smaller  tract. 
Appellee's  contention  is  that  the  field  notes  in  the  deed  to  the  5  7-10 
acres  tract  are  ambiguous,  and  that  therefore  resort  must  be  had  to  ex- 
trinsic evidence  to  determine  the  location  of  said  tract,  and  that  the 
evidence  is  sufficient  to  sustain  the  finding  of  the  jury  that  the  west 
corner  of  said  tract  as  originally  surveyed  and  called  for  in  said  deed 
was  402  feet  west  of  the  northwest  corner  of  the  Tierwester  survey. 

We  are  of  opinion  that  the  field  notes  to  said  5  7-10  acres  tract  to- 
gether with  the  plat  of  said  tract  appearing  in  the  deed  are  not  ambig- 
uous, and  that  it  clearly  appears  from  said  deed  that  the  west  corner  of 
said  tract  is  only  264  feet  west  of  the  Tierwester  northwest  corner.  While 
it  is  true  that  the  first  call  in  said  field  notes  is  incomplete  and  con- 
fusing, the  entire  field  notes  considered  in  connection  with  the  plat  of 
the  land  contained  in  the  deed  speak  for  themselves,  and  unaided  by  any 
extraneous  evidence  clearly  fix  the  location  of  the  west  corner  of  said 
tract.  The  rule  that  a  written  instrument  must  be  construed  in  its 
entirety  so  as  to  give  effect  to  all  of  its  parts  applies  as  well  to  the  field 
notes  in  a  deed  as  to  any  other  writing,  and  it  is  always  proper  in  order 
to  reconcile  any  seeming  conflict  in  the  description  of  land  contained 
in  a  deed  to  construe  the  whole  deed,  and  if  from  the  entire  instrument 
the  land  can  be  identified  with  certainty  in  the  absence  of  fraud  or  mis- 
take no  extrinsic  evidence  is  admissible  to  vary  or  change  the  location 
of  the  land  as  fixed  in  the  deed.  Thompson  v.  Langdon,  87  Texas, 
258,  259.  It  is  always  permissible  in  order  to  explain  a  seeming  con- 
flict in  calls  in  field  notes  to  reverse  the  calls,  and  when  this  is  done  if 
the  intention  of  the  surveyor  is  clearly  shown  the  field  notes  lose  their 
apparent  ambiguity.  If  we  reverse  the  calls  in  the  field  notes  under 
consideration,  commence  at  the  beginning  corner,  viz.,  264  N.  70  W. 
from  the  N.  W.  corner  of  the  Tierwester,  and  retrace  the  footsteps  of 
the  surveyor  N.  83  E.  12  3-4  chains,  thence  S.  25  E.  8  chains  and 
thence  17  chains  to  the  place  of  beginning,  we  describe  a  triangular 
shaped  tract  of  land  containing  5  7-10  acres,  the  west  corner  of  which  is 
264  feet  west  of  the  Tierwester  northwest  corner.     That  such  is  the 
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correct  interpretation  of  the  field  notes  in  this  deed  is,  we  think,  con- 
clusively shown  by  the  plat  of  the  land  which  appears  in  the  deed  im- 
mediately preceding  the  field  notes.  If  the  construction  of  the  first 
call  in  the  field  notes  contended  for  by  the  appellee  is  adopted  the  sur- 
vey would  never  close,  and  the  field  notes  would  not  describe  any  land. 
No  such  construction  of  this  call  is  permissible  when  the  field  notes 
taken  as  a  whole,  with  the  other  descriptive  matter  in  the  deed,  clearly 
identify  and  accurately  describe  the  land. 

If  it  be  admitted  for  the  sake  of  argument  that  these  field  notes  are 
so  ambiguous  as  to  require  evidence  outside  the  deed  to  identify  and  locate 
the  land,  the  field  notes  of  this  survey  shown  in  the  surveyor's  record 
completely  destroy  any  doubt  as  to  the  location  of  the  land  as  fixed  by 
the  surveyor  who  made  the  original  survey  and  located  the  lines.  This 
record  was  one  which  the  law  required  the  surveyor  to  keep.  No  ques- 
tion is  raised  as  to  the  authenticity  of  the  record,  nor  that  the  land  is 
not  the  identical  tract  described  in  the  deed.  The  west  corner  of  the 
5  7-10  acre  tract  being  fixed  by  the  uncontradicted  evidence  at  a  point 
264  feet  west  of  the  northwest  corner  of  the  Tierwester  survey,  it  follows 
that  the  west  line  of  the  15  1-3  acres  tract  which  is  admittedly  built 
upon  the  smaller  tract  can  not  be  located  further  west  than  the  west 
corner  of  the  smaller  tract  The  evidence  showB  beyond  question  that 
Levy's  inclosure  which  was  made  shortly  after  he  purchased  the  land 
extended  west  of  the  line  called  for  in  his  deed,  and  that  he  built  his 
fence  and  dug  a  ditch  along  the  line  now  claimed  by  appellee  as  the 
true  west  line  of  the  survey.  It  also  shows  that  James  Wells  in  his  life- 
time and  his  heirs  since  his  death  have  repeatedly  recognized  the  ditch 
as  Levy's  west  line.  If  it  was  not  for  the  doubt  cast  upon  the  character 
of  Levy's  possession  by  the  agreement  executed  -by  Mrs.  Levy  in  1862, 
in  which  she  admitted  that  she  had  land  inclosed  along  her  western  line 
which  she  did  not  own,  the  evidence  would  be  sufficient  to  show  title  in 
Levy  by  limitation  to  the  land  in  controversy.  We  do  not  think,  how- 
ever, that  appellee  could  avail  herself  of  any  title  by  limitation  which 
might  have  existed  in  the  Levys  to  the  land  in  controversy.  The  deed 
under  which  appellee  claims  does  not  convey  the  land  in  controversy.  It 
is  not  shown  that  she  ever  saw  or  knew  where  Levy's  fence  was  located, 
or  that  she  bought  the  land  believing  that  her  west  line  was  along  the 
old  ditch  which  bounded  Levy's  field.  On  the  contrary,  it  appears  from 
the  record  that  she  supposed  her  west  line  was  located  just  where  the  field 
notes  in  her  deed  place  it,  and  that  she  had  the  same  subdivided  and 
a  map  placed  of  record  showing  her  west  line  to  be  located  as  called  for 
in  her  deed.  There  seems  to  be  no  shortage  in  appellee's  land,  and  if  its 
west  line  is  fixed  as  contended  for  by  appellants  she  has  all  the  lanS 
called  for  in  her  deed,  and  same  is  located  just  where  the  field  notes  in 
her  deed  place  it. 

We  think  there  is  no  evidence  in  the  record  to  sustain  the  finding  of 
the  jury  in  appellee's  favor  and  the  judgment  of  the  court  below  will 
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be  reversed  and  judgment  here  rendered  in  favor  of  appellant.  The 
judgment  of  the  court  below  as  to  defendants  who  have  not  appealed  is 
undisturbed. 

Reversed  and  rendered. 

ON  MOTION  FOB  REHEARING. 

After  a  careful  re-examination  of  the  record  in  this  case  we  have 
reached  the  conclusion  that  we  erred  in  our  judgment  entered  herein 
on  the  1st  day  of  May,  1902,  in  rendering  judgment  for  the  appellants. 
We  adhere  to  the  views  expressed  in  our  former  opinion  upon  the  issue 
upon  which  the  case  was  tried  in  the  court  below,  but  we  think  there  is 
evidence  in  the  record  which  raises  the  issue  as  to  whether  the  10  1-3 
acres  tract  conveyed  by  Mrs.  Levy  to  Henry  Weiner  and  Isaac  Levy,  and 
now  owned  by  appellee,  is  situated  along  the  west  line  of  the  Levy  15  1-5 
acres  tract  as  that  line  is  located  by  the  deeds  to  Levy  or  as  the  same  was 
fixed  by  the  ditch  and  fence  constructed  by  Levy.  If  Levy  obtained 
title  to  the  strip  of  land  involved  in  this  suit  by  limitation  and  said  land 
is  included  in  the  boundaries  of  the  deed  under  which  appellee  claims, 
she  is  entitled  to  the  same  regardless  of  whether  it  was  included  in  the 
boundaries  of  Levy's  deed.  As  stated  in  our  former  opinion,  the  evi- 
dence shows  that  Levy  held  actual  possession  of  this  strip  for  a  number 
of  years,  and  if  it  be  shown  that  such  possession  was  at  all  times  ad- 
verse, his  title  by  limitation  became  complete.  There  is  testimony  to 
the  effect  that  the  tree  called  for  at  the  southeast  corner  of  appellee's 
tract  can  now  be  found  and  identified.  If  said  southeast  corner  is  fixed 
with  reference  to  the  location  of  this  tree,  the  west  line  of  appellee's 
land  will  be  placed  along  the  old  ditch  and  her  deed  will  include  the 
land  in  controversy.  Appellee  by  her  pleadings  set  up  title  by  limita- 
tion, and  we  think  under  all  the  evidence  in  the  case  she  is  entitled  to  a 
trial  upon  that  issue.  The  motion  for  rehearing  is  granted,  and  the 
judgment  heretofore  entered  by  this  court,  in  so  far  as  it  rendered  judg- 
ment for  appellants,  will  be  set  aside  and  judgment  rendered  reversing 
the  judgment  of  the  court  below  and  remanding  the  cause  for  a  new 
trial,  and  it  is  so  ordered. 

Granted. 


W.  W.  HOSKINS  ET  AL.  V.  J.  S.  DOUGHERTY. 

Decided  May  23,  1902. 

1.— Contract  to  SeU  Land-— Forfeit— Specific  Performance. 

Where  defendants  contracted  to  sell  certain  land  to  plaintiff  and  deliver 
sufficient  deeds  thereto  within  sixty  days,  putting  up  a  sum  of  money  to  be 
forfeited  to  plaintiff  if  they  failed  to  comply  with  the  contract  within  sixty 
days,  and  upon  such  failure  plaintiff  claimed  the  forfeit,  he  was  not  entitled 
to  also  have  specific  performance  of  the  contract  decreed. 
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3.— Same— Parties. 

Where  a  contract  to  convey  land  was  made  with  plaintiff  alone,  and  bound 
defendants  to  execute  deeds  to  such  persons  as  plaintiff  might  designate,  he  was 
entitled  to  maintain  an  action  to  enforce  its  performance  although  he  had,  after 
its  execution,  contracted  to  others  the  larger  part  of  his  interest  therein. 

3. — Same— Deposit  in  Bank  as  Forfeit. 

Plaintiff  agreed  to  deposit  $10,000  in  a  certain  bank  to  be  paid  to  defendants 
as  a  forfeit  if  he  failed  to  comply  with  his  part  of  the  contract,  and  as  a  part 
of  the  purchase  price  if  he  did  so  comply.  The  president  of  the  bank,  who  was 
solvent  and  had  that  much  money  on  deposit  in  the  bank,  agreed  to  lend  it  to 
plaintiff's  associate  and  agent,  and  notified  defendants  that  the  deposit  was 
made,  but  no  entry  in  respect  to  the  matter  was  made  on  the  books  of  the  bank. 
Held,  that  this  was  a  sufficient  compliance  on  plaintiff's  part,  as  the  fund  was 
thus  made  a  special  deposit,  held  in  trust  by  the  bank  for  account  of  the  contract. 

4.— Same— Pleadings— Relief  Not  Limited— Prayer. 

An  objection  that  plaintiff  is  not  entitled  to  recover  the  $10,000  as  liquidated 
damages  in  lieu  of  specific  performance  because  he  sued  for  the  same  as  for  a 
delay  for  sixty  days  only,  is  not  tenable  where  the  petition  sets  out  the  facts 
fully,  and  in  addition  to  the  prayer  for  recovery  as  stated,  prays  for  general 
relief. 

5.— Same— Withdrawing  Forfeit— Refusal  of  Tender. 

Plaintiff's  withdrawal  of  the  forfeit  from  the  bank  after  defendants  had 
breached  the  contract  and  notified  him  that  they  would  not  convey  the  land, 
did  not  defeat  his  right  t6  recover  the  stipulated  damages,  nor  did  his  refusal 
to  receive  the  money  where  it  was  tendered  him  as  liquidated  damages  and  also 
as  a  discharge  of  the  contract. 

«.— Same— Waiver  of  Objections  to  Deed. 

Where  plaintiff  made  no  objection  to  the  sufficiency  of  the  deed  offered  him 
and  ignored  the  tender  of  it  altogether,  he  could  not  complain  that  defendants 
had  not  tendered  a  sufficient  deed. 

Appeal  from  Harris.     Tried  below  before  Hon.  Wm.  H.  Wilson. 

Hutcheson,  Campbell  &  Hutcheson  and  Lewis  B.  Bryan,  for  appel- 
lant. 

Hogg,  Robertson  &  Hogg,  for  appellees. 

GARRETT,  Chief  Justice. — This  was  an  action  for  specific  perform- 
ance of  a  contract  to  convey  land  as  well  as  for  the  recovery  of  damages 
stipulated  for  its  breach,  brought  by  J.  S.  Dougherty  against  W.  W. 
Hoskins  and  others.  The  contention  of  the  plaintiff  was  that  he  was 
entitled  both  to  recover  of  the  defendants  the  amount  of  damages  stip- 
ulated in  the  contract  for  their  failure  to  comply  with  its  terms  within 
sixty  days  and  to  have  specific  performance  thereof  by  the  conveyance 
of  the  land.  From  a  judgment  of  the  court  below  in  favor  of  the  plain- 
tiff for  the  sum  of  $10,000,  the  amount  of  damages  stipulated  in  the 
contract  to  be  paid  by  the  defendants  in  case  of  its  breach  by  them,  and 
refusing  the  prayer  of  the  plaintiff  for  specific  performance,  both  parties 
have  appealed.  On  October  23,  1900,  W.  W.  Hoskins  for  himself  and 
as  agent  for  his  codefendants  entered  into  a  written  contract  with  the 
plaintiff,  J.  S.  Dougherty,  which  is  set  out  in  full  on  pages  60  to  67  of 
the  record.    By  said  contract  the  defendants  obligated  themselves  to 
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convey  or  cause  to  be  conveyed  to  the  plaintiff,  or  anyone  he  should  de- 
signate, by  general  warranty  deed,  title  to  about  40,000  acres  of  land 
known  as  the  Hoskins  pasture  or  Montevideo  ranch,  situated  in  Bra- 
zoria County,  for  the  consideration  of  $3  per  acre,  provided  that  the 
plaintiff  deposited,  or  caused  to  be  deposited,  in  the  banking  house  of 
T.  W.  House,  of  Houston,  Texas,  the  sum  of  $10,000  on  or  before  the 
1st  day  of  January,  1901,  and  caused  said  bank  to  notify  the  defendants 
of  said  deposit  not  later  than  said  date.  The  time  in  which  the  said 
deposit  should  be  made  and  notice  given  was  subsequently  extended  to 
the  8th  day  of  April,  1901.  Upon  receiving  notice  from  said  bank 
that  the  said  $10,000  had  been  deposited,  the  defendants  agreed  to  exe- 
cute and  deliver  at  the  bank  a  general  warranty  deed  to  the  parly  or 
parties  named  in  the  instructions  of  the  bank,  vesting  in  them  good 
title,  free  from  all  incumbrance  to  said  lands,  and  to  deliver  at  said  bank 
with  said  deed  complete  and  correct  abstracts  of  the  title  to  the  lands, 
which  abstracts  were  to  be  examined  and  passed  upon  by  the  attorneys 
for  plaintiff  within  thirty  days  from  the  date  of  the  receipt  thereof  by 
the  bank,  and  if  it  were  determined  that  the  deeds  vested  good  title  to 
the  lands,  then  the  plaintiff  should  pay  or  caused  to  be  paid  $3  per 
acre  in  cash  for  the  land  within  ten  days  after  the  title  was  approved 
by  said  attorneys;  and  if  the  plaintiff  failed  or  refused  to  pay  the  said 
sum  of  $3  per  acre  for  the  lands,  then  the  $10,000  deposited  as  part 
payment  of  the  purchase  money  should  be  paid  over  to  the  defendants 
by  the  said  bank  as  liquidated  damages. 

It  was  further  provided  in  the  agreement  that  if  the  titles  to  said 
lands  were  approved  by  the  plaintiffs*  attorneys  and  the  purchase  money 
tendered  in  accordance  with  the  provisions  of  the  contract,  and  the  de- 
fendants failed  to  perform  or  cause  to  be  performed  the  things  required 
of  them  under  the  contract  for  sixty  days,  then  they  agreed  to  pay  to 
the  plaintiff  the  sum  of  $10,000  as  liquidated  damages  for  such  failure. 

The  plaintiff  made  an  agreement  with  J.  S.  Hogg  by  which  Hogg  and 
others  were  to  become  the  purchasers  of  the  land  and  furnish  the  money  to 
make  payment  therefor  in  accordance  with  the  contract.  According  to  this 
agreement  Dougherty  retained  an  interest  of  one-twelfth  in  the  contract 
subject  to  a  lien  in  favor  of  Hogg  and  his  associates  for  the  return  of  the 
purchase  money  to  be  advanced  by  them.  And  on  April  8,  1901,  the 
day  to  which  the  time  for  the  deposit  had  been  extended,  Hogg  requested 
T.  W.  House  to  put  the  money  to  Hogg's  credit  in  his  bank  subject  to 
the  contract.  House  agreed  to  do  so  and  notified  the  parties  by  tele- 
gram, "J.  S.  Hogg  deposited  $10,000  in  my  bank,  account  of  Dougherty 
contract."  No  entry  was  made  upon  the  books  of  the  bank  on  that  date 
and  Hogg  paid  no  money  into  the  bank.  Afterwards,  on  April  23d, 
the  account  of  J.  S.  Hogg  was  credited  with  $10,000,  but  no  entry  was 
ever  made  on  the  books  showing  that  the  deposit  was  for  the  account  of 
the  Hoskins  contract.  This,  however,  was  understood  by  House  and 
the  cashier  of  the  bank,  and  the  money  was  considered  as  held  subject 
to  the  contract  and  would  not  have  been  paid  out  on  Hogg's  personal 
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check  for  any  other  purpose.  At  the  time  House  agreed  to  give  credit 
to  Hogg  for  the  deposit  he  had  that  much  money  on  hand  in  the  bank. 
The  defendants  knew  nothing  of  the  manner  in  which  the  money  was 
deposited  in  the  bank  until  after  all  their  efforts  to  close  the  contract 
as  hereinafter  shown  had  ceased.  On  May  11,  1901,  the  plaintiff  fur- 
bished T.  W.  House  a  list  of  the  names  of  the  persons  to  whom  he  de- 
sired that  the  land  should  be  conveyed,  and  on  the  same  day  he  and 
his  associates,  by  J.  S.  Hogg  as  their  attorney,  notified  the  defendants 
that  they  had  examined  the  abstracts  of  title  which  had  been  approved 
by  their  attorneys  and  that  they  accepted  the  title  to  all  of  the  land,  and 
tendered  the  defendants  the  balance  of  the  purchase  money  in  addition 
to  the  deposit  in  the  bank  of  T.  W.  House  and  demanded  a  deed.  The 
abstracts  of  title  did  not  disclose  an  oil  lease  upon  the  land  which  the 
defendants  had  given  to  one  Munhall,  and  on  account  of  this  lease  they 
were  unable  to  convey  a  good  title,  and  in  reply  to  the  tender  of  the 
plaintiff  and  his  associates  so  notified  them  and  tendered  them  the  sum 
of  $10,000  liquidated  damages  as  provided  in  the  contract  in  discharge 
thereof. 

When  the  defendants  refused  the  tender  of  the  purchase  money  and 
failed  to  make  the  conveyance  on  May  11th  as  above  stated,  the  deposit 
was  withdrawn  and  no  longer  maintained  in  the  bank,  and  this  suit  was 
brought  in  the  name  of  J.  S.  Dougherty  alone  for  specific  performance 
and  the  recovery  of  damages.  On  May  16,  1901,  the  defendants  filed 
their  original  answer.  Afterwards  the  defendants  got  a  discharge  of 
the  lease,  and  on  July  24,  1901,  tendered  the  plaintiff  and  his  associates 
a  general  warranty  deed  for  the  land  by  executing  the  same  and  handing 
it  to  T.  W.  House,  subject  to  examination  and  inspection  by  the  plaintiff 
and  his  associates  or  their  attorneys,  to  be  delivered  to  them  uncondi- 
tionally upon  payment  of  the  balance  of  the  purchase  money  with  6 
per  cent  interest  from  May  11,  1901.  The  defendants  also  notified  the 
plaintiff  and  his  associates  that  the  deed  had  been  made  in  accordance 
with'  their  construction  of  the  contract,  but  that  if  the  contract  had  not 
been  complied  with  in  any  respect  correction  would  be  made  upon  their 
attention  being  called  to  the  fact.  The  deed  tendered  by  the  defendants 
designated  the  lands  stipulated  to  be  reserved  in  the  contract  in  two  tracts 
and  in  a  long  strip,  which  divided  the  land  to  be  conveyed  in  an  in- 
convenient and  unreasonable  manner.  The  defendants  also  notified 
the  plaintiff  and  his  associates  of  their  "readiness  to  have  a  decree  en- 
tered in  accordance  with  the  prayer  of  plaintiff's  petition  and  the  terms 
of  the  contract,"  in  the  suit  then  pending  for  specific  performance  if 
they  should  prefer  that  course  to  taking  a  deed  which  had  been  tendered. 
These  offers  of  the  defendants  were  ignored  by  the  plaintiff  and  his 
associates,  and  afterwards  on  August  8,  1901,  the  defendants  further 
notified  them  that  if  defendants  were  not  advised  by  August  12,  1901, 
that  they  were  prepared  to  close  the  sale,  defendants  would  assume  that 
they  had  abandoned  the  idea  of  buying  the  land  and  would  act  accord- 
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ingly.  The  plaintiff  was  insolvent  when  he  entered  into  the  contract 
with  the  defendants  and  was  so  up  to  the  time  of  the  trial,  but  he  got 
an  agreement  from  J.  S.  Hogg  and  his  associates  to  buy  the  land  and 
they  deposited  the  full  amount  of  the  purchase  money  in  the  bank  of 
T.  W.  House,  and  tendered  it  and  demanded  a  deed  as  above  stated. 
iWhen  the  suit  was  brought  the  defendant  immediately  entered  an  appear- 
ance to  the  then  pending  term  of  the  court  and  demanded  a  trial,  to 
which  the  plaintiff  would  not  agree,  and  owing  to  the  crowded  docket 
the  case  went  over  to  the  next  term  of  the  court.  On  April  13,  1901, 
the  defendant  W.  W.  Hoskins,  for  himself  and  as  agent  for  the  other 
defendants,  executed  and  put  upon  record  in  Brazoria  County  a  declara- 
tion reciting  the  contract  and  the  deposit  of  the  $10,000  in  House's  bank, 
and  gave  notice  of  the  existence  of  such  contract. 

We  do  not  construe  the  contract  as  the  plaintiff  construes  it,  but  are 
of  the  opinion  that  it  was  an  offer  by  the  defendants  to  be  accepted  by 
the  plaintiff  by  the  deposit  of  the  money  by  the  time  stipulated,  and  in 
case  the  plaintiff  should  accept  the  titles  and  tender  the  balance  of  the 
purchase  money  the  defendants  had  sixty  days  within  which  to  comply 
on  their  part  by  a  conveyance  of  the  land,  on  default  of  which  they 
became  liable  to  pay  the  plaintiff  $10,000  as  stipulated  damages,  not  for 
a  delay  of  sixty  days  as  contended  by  the  plaintiff,  but  for  a  failure  to 
convey  within  sixty  days.  We  are  therefore  of  the  opinion  that  the 
plaintiff  is  not  entitled  both  to  recover  stipulated  damages  and  have 
specific  performance  as  claimed. 

As  shown  by  the  evidence  the  plaintiff  did  not  assign  his  entire  interest 
in  the  contract.  His  assignees  were  the  owners  of  partial  interests  ac- 
quired subsequent  to  its  execution,  and  by  the  terms  of  the  contract  title 
was  to  be  made  to  the  plaintiff  or  to  such  persons  as  he  might  designate. 
It  was  held  in  Willard  v.  Tayloe,  8  Wallace,  571,  that  the  owners  of  par- 
tial interests  in  contracts  for  land,  acquired  subsequent  to  their  execu- 
tion, are  not  necessary  parties  to  bills  for  their  enforcement.  And  in 
Kelly  v.  Thuey  (Supreme  Court  Missouri),  15  Southwestern  Reporter, 
62,  it  was  held  that  the  agent  who  made  an  express  contract  in  his  own 
name  to  purchase  land  could  alone  compel  specific  performance.  Since  the 
contract  was  with  Dougherty  alone  and  obligated  the  defendants  to  con- 
vey the  land  to  such  persons  as  he  might  designate,  he  was  the  proper 
plaintiff  in  a  suit  to  enforce  its  performance.  The  crucial  point  in 
the  determination  of  the  right  of  the  plaintiff  to  any  recovery  in  the 
case  is  whether  there  was  a  deposit  of  $10,000  in  the  bank  of  T.  W. 
House  on  April  8,  1901,  as  required  by  the  contract.  The  option  to 
buy  and  a  right  to  compel  a  conveyance  of  the  land  could  only  be  secured 
by  a  deposit  of  the  money  in  accordance  with  the  offer  of  the  defend- 
ants. It  was  necessary  for  the  deposit  to  be  a  special  deposit  which,  in 
case  the  title  was  accepted,  could  be  paid  over  to  the  defendants  as  a 
part  of  the  purchase  money  or  forfeited  to  the  defendants  in  case  the 
plaintiff  should  fail  to  complete  the  purchase.     According  to  the  terms 
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of  the  contract  the  plaintiff  was  required  to  deposit  or  cause  to  be 
deposited  in  the  bank  of  T.  W.  House  the  sum  of  $10,000  and  cause  said 
bank  to  notify  the  defendants  that  the  money  was  held  on  the  terms 
and  conditions  of  the  contract.  By  the  terms  of  the  contract,  in  case 
the  titles  were  accepted  the  money  was  to  be  paid  as  a  part  of  the  pur- 
chase money,  or  to  be  forfeited  to  the  defendants  in  case  of  default  on 
the  part  of  plaintiff.  Such  a  fund  is  a  special  and  not  a  mere  general 
deposit.  Kimmel  v.  Dickson,  25  Law.  Rep.  Ann.,  309.  The  deposit 
would  have  to  be  of  such  character  that  in  case  of  the  bank  becoming 
insolvent  the  money  would  be  held  as  a  trust  fund  to  be  paid  to  the 
account  of  the  contract  in  preference  to  general  creditors.  J.  S.  Hogg 
could  borrow  of  the  bank  the  money  necessary  to  make  the  deposit, 
and  it  was  not  necessary  in  doing  so  to  go  through  the  idle  formality  of 
handling  the  money.  T.  W.  House  had  the  money  in  the  bank  and 
understood  the  terms  of  the  contract,  and  agreed  with  J.  S.  Hogg  to 
hold  that  much  money  subject  to  the  contract,  and  so  advised  the  defend- 
ants. The  entry  of  the  transaction  was  not  made  on  the  books  of  the 
bank  on  the  day  the  arrangement  was  made,  but  this  was  not  required 
in  order  to  bind  the  parties.  The  effect  of  the  transaction  was  that 
T.  W.  House  loaned  J.  S.  Hogg  the  money,  but  held  it  subject  to  the 
terms  of  the  agreement.  House  was  solvent,  had  the  money  in  his  bank, 
agreed  with  Hogg  that  he  would  hold  the  amount  for  the  purpose  stated, 
and  so  notified  the  defendants.  He  became  bound  to  apply  the  money 
in  accordance  with  the  agreement  of  the  parties,  and  in  case  he  had 
become  insolvent  and  the  defendants  had  become  entitled  to  receive 
the  money,  we  think  they  would  have  been  entitled  to  have  it  paid  to 
them  in  preference  to  general  creditors. 

It  is  objected  that  the  plaintiff  was  not  entitled  to  recover  the  $10,000 
as  liquidated  damages  in  lieu  of  specific  performance  because  he  sued 
for  the  same  as  for  a  delay  of  sixty  days  only.  But  the  petition  sets 
out  the  facts  fully,  and  in  addition  to  the  prayer  for  recovery  as  stated, 
prayed  for  general  and  special  relief,  and  as  we  think,  supports  the 
judgment.  The  withdrawal  from  the  bank  of  the  deposit  after  the 
defendants  had  breached  the  contract  and  notified  the  plaintiff  that 
they  would  not  convey  the  land  can  not  defeat  the  right  of  the  paintiff 
to  recover  the  stipulated  damages.  Nor  can  the  refusal  of  the  plaintiff 
to  receive  the  money  tendered  as  liquidated  damages  as  a  discharge  of 
the  contract  defeat  the  right  to  recover  such  damages.  The  contract  did 
not  require  that  the  names  of  the  persons  to  whom  the  deed  should  be 
executed  should  be  furnished  to  the  bank  on  the  day  the  deposit  was 
required  to  be  made,  and  the  plaintiff  was  not  in  default  in  this  respect. 
The  names  were  furnished  within  time. 

Upon  the  cross-appeal  of  the  plaintiff  from  the  judgment  of  the  court 
below  in  refusing  specific  performance,  we  conclude  briefly  that  the 
plaintiff  can  not  recover  the  damages  stipulated  in  the  contract  for  its 
breach  and  also  have  specific  performance  thereof.  He  acquiesces  in 
the  judgment  of  the  court  below  for  the  stipulated  damages  and  asks  an 
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affirmance  thereof.  He  can  not  have  both  remedies,  and  having  recov- 
ered a  judgment  for  damages  which  he  seeks  to  have  affirmed,  this 
alone  would  be  sufficient  reason  for  the  affirmance  of  the  judgment  refus- 
ing specific  performance.  It  is  conceded  that  when  an  option  holder  has 
complied  with  his  option  contract  he  can  generally  enforce  specific 
performance,  but  in  this  case  the  plaintiff,  after  a  deed  had  been  ten- 
dered to  him  conveying  the  land  to  the  persons  designated  by  him, 
refused  to  carry  out  the  contract  by  paying  the  balance  of  the  purchase 
money  and  accepting  the  deed.  The  defendants  were  not  obliged  to 
hold  the  matter  open  indefinitely  but  could  rescind  the  contract,  which 
they  did  by  notice  to  the  plaintiff.  It  is  not  an  answer  to  say  that  the 
defendants  made  an  unfair  designation  in  the  deed  of  the  land  to  be 
reserved,  because  they  offered  to  correct  it  in  any  respect  in  which  it 
did  not  comply  with  the  contract.  But  the  plaintiff  made  no  objection 
to  the  sufficiency  of  the  deed  and  ignored  the  tender  of  it  altogether. 
He  should  at  least  have  stated  his  objections  and  given  the  defendants 
an  opportunity  to  meet  them.  Not  having  done  so  he  can  not  com- 
plain that  a  sufficient  deed  was  not  tendered.  Hackett  v.  Huson,  3 
Wend.,  249;  Gilbert  v.  Hosier,  11  Iowa,  498;  Mook  v.  Bryant,  51  Miss., 
560;  Kenniston  v.  Blakie,  121  Mass.,  552;  Biglow  v.  Morgan,  77  N. 
Y.,  312;  Carmen  v.  Pulz,  21  N.  Y.,  551; 

The  record  of  the  declaration  of  the  existence  of  the  contract  was  not 
an  election  which  would  defeat  the  right  of  rescission.  There  are  other 
equitable  reasons  for  refusing  specific  performance  which  need  not  be 
entered  upon  at  length.  Pomeroy  says  when  the  parties  have  added  a 
provision  to  an  agreement  for  the  payment  in  case  of  breach  of  a  certain 
sum  which  is  truly  liquidated  damages  and  not  a  penalty  stipulating  for 
one  of  two  things  in  the  alternative,  equity  will  not  interfere  to  decree 
specific  performance  of  the  first  alternative.     1  Pom.  Eq.  Jur.,  sec.  447. 

We  think  what  has  been  said  disposes  of  the  assignments  of  error  made 
by  both  appeals,  and  finding  no  error  in  the  judgment,  it  is  affirmed. 

Affirmed. 

ON  MOTION  FOR  REHEARING. 

In  response  to  the  request  of  Hoskins  for  additional  conclusions  of 
fact  upon  the  question  of  the  deposit  by  J.  S.  Hogg  of  the  $10,000  for* 
feit  money  in  the  bank  of  T.  W.  House  and  the  tender  of  the  deed  to 
the  plaintiff  we  find: 

1.  That  when  House  agreed  to  give  credit  to  J.  S.  Hogg  for  the 
deposit  of  $10,000  House  had  that  much  money  on  hand  in  his  bank. 

2.  At  the  time  House  extended  the  credit  to  Hogg  for  the  $10,000, 
Hogg's  account  with  the  bank  showed  that  he  had  less  than  $100  on 
deposit  in  the  bank.  The  deposit  of  the  $10,000  depended  upon  the 
agreement  of  House  to  give  Hogg  credit  for  that  amount  for  the 
purpose  of  meeting  the  contract,  to  be  held  by  House  subject  to  the 
contract,  and  the  telegram  of  House  to  Hoskins  by  which  House  notified 
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Hoskina  that  Hogg  had  deposited  the  money  on  account  of  the  Dougherty 
contract.  As  before  stated  no  entry  was  made  on  the  books  of  the  bank 
until  April  23d,  and  the  matter  rested  April  8th  on  the  oral  promise 
of  House  made  to  Hogg  and  House's  telegram  to  Hoskins.  We  deem 
it  unnecessary  to  set  out  at  length  the  testimony  of  Dunn,  the  cashier 
of  the  bank,  or  that  of  J.  S.  Hogg.  It  is  uncontradicted,  however,  and 
the  Supreme  Court  may  examine  it  at  length.  Our  conclusion  that  there 
was  a  sufficient  deposit  is  the  legal  effect  given  to  undisputed  facts. 

3.  The  money  according  to  the  agreement  with  House  was  to  remain 
in  the  bank  subject  to  the  contract,  and  Dunn's  statement  that  it  was 
to  remain  there  forty  days  was  not  correct  otherwise  than  as  his  under- 
standing from  the  contract  how  long  the  deposit  was  required  to  be 
maintained. 

4.  The  conclusions  heretofore  filed  set  out  the  facts  fully  with 
respect  to  the  tender  of  title  by  defendants  from  July  24th  to  August 
12,  1901,  and  that  the  plaintiff  ignored  the  tender  and  did  not  accept 
and  pay  for  the  land. 

The  motion  for  rehearing  is  overruled. 

Overruled. 
Writ  of  error  refused. 


David  Griffin  et  al.  v.  H.  M.  Barbee. 

Decided  May  15,  1902. 

1.— Boundaries— Meanders  of  Creek— Course  and  Distance. 

Where  the  field  notes  of  a  deed  called  for  one  line  of  the  track  conveyed 
to  run  with  the  meanders  of  a  certain  creek,  but  also  gave  calls  for  course 
and  distance  of  that  line  which  did  not  correspond  with  the  meanders,  it  is  held, 
under  the  evidence  adduced,  that  the  meanders  of  the  creek  constituted  the 
line,  and  the  calls  for  course  and  distance  should  be  disregarded. 

2. — Same— Evidence— Opinion. 

Where  the  deed  calls  for  the  meanders  of  the  creek  as  the  line,  and  the  sur- 
veyor who  originally  ran  the  line  and  wrote  the  deed  testified  that  the  creek  was 
the  line,  it  was  error  to  admit  the  testimony  of  other  surveyors,  giving  as  their 
opinion  that  the  line  should  be  run  out  by  the  other  calls  for  its  course  and 
distance,  rather  than  by  following  the  creek. 

3.— Evidence— Jury  Recalling  Witness. 

Where  the  jury  disagree  as  to  what  a  witness  has  testified,  the  proper 
practice  under  the  statute  is  to  recall  the  witness  and  have  him  repeat,  under 
the  directions  of  the  court  and  in  the  presence  of  the  jury,  what  his  testimony 
was  as  to  the  particular  point  under  disagreement  and  no  other,  and  it  is  error 
to  allow  the  jurors  to  then  interrogate  him  at  length.    Rev.  Stats.,  art.  1309. 

4.— Res  Adjudicate— Boundaries— No  Identity  of  Issues  Shown. 

A  judgment  in  a  former  suit  establishing  the  meanders  of  a  creek  as  the 
line  of  the  land  here  as  also  there  in  controversy,  is  not  res  adjudicata  as  to 
the  location  of  such  line  where,  in  the  former  action,  the  party  so  claiming  the 
creek  as  the  line  also  claimed  by  limitation,  and  it  does  not  appear  on  which 
ground  the  jury  found  in  his  favor. 

Appeal  from  Houston.    Tried  below  before  Hon.  John  Young  Gooch. 
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Nunn  &  Nunn,  for  appellants. 
Moore  &  Newman,  H.  W.  Moore,  and  0.  H.  Gould,  for  appellee. 

GARRETT,  Chief  Justice. — This  action  was  brought  by  the  appel- 
lant David  Griffin  against  the  appellee  H.  M.  Barbee  for  the  recovery 
of  a  tract  of  13  acres  of  land,  a  part  of  the  James  Nevill  league  in 
Houston  County.  The  controversy  is  one  of  boundary  between  adjoin- 
ing tracts,  one  on  the  southeast  belonging  to  Griffin  and  another  on  the 
northwest  belonging  to  H.  M.  Barbee.  D.  A.  Nunn  intervened  in  the 
suit  as  the  vendor  of  Griffin.  The  tract  owned  by  the  appellee  was 
conveyed  by  David  Becton  and  wife  to  R.  W.  Gayle  as  200  acres  by 
metes  and  bounds  set  out  in  the  deed  as  follows :  "Beginning  on  the 
southeast  boundary  of  a  tract  of  land  sold  by  James  Neville  to  G.  W. 
Southwick,  and  on  the  east  side  of  Tantabogue  creek,  whence  an  ash 
brs.  N.  17  deg.  E.  3  vrs.  and  an  ash  brs.  N.  24  deg.  E.  3  vrs.  Thence 
down  said  creek  with  its  meanders  as  follows :  East  200  vrs.,  south  45 
deg.  E.  590  vrs.  east  620  vrs.,  corner  at  junction  of  branch,  whence  a  lyn 
brs.  N.  86  deg.  E.  3  vrs.  distant,  and  an  elm  brs.  N.  10  deg.  E.  7  vis. 
distant.  Thence  up  said  branch  with  its  meanders  as  follows:  North 
130  vrs.  N.  45  deg.  W.  150  vrs.  north  360  vrs.  a  lyn  brs.  N.  70  deg.  W. 
2  vrs.  Thence  N.  45  deg.  E.  561  vrs.  corner,  whence  a  poetoak  bis.  N. 
65  deg.  E.  6  vrs.  and  a  postoak  brs.  N.  47  W.  6  vrs.  Thence  N.  45  deg. 
W.  672  vrs.  corner  on  the  southeast  boundary  of  the  Southwick  survey, 
whence  a  postoak  brs.  N.  84  W.  5  vrs.  and  a  postoak  brs.  N.  34  deg.  E. 
6  vrs.  distant."  A  call  S.  45  deg.  W.  1517  from  the  east  corner  is 
omitted  from  the  description  contained  in  the  deed.  It  takes  this  call 
to  close  the  survey. 

The  tract  claimed  by  the  appellant  Griffin  is  a  part  of  40  acres 
conveyed  to  him  by  D.  A.  Nunn,  the  40  acres  being  described  as  follows: 
"Beginning  at  the  northwest  corner  of  the  Becton  old  homestead  200 
acre  tract  on  branch,  a  pinoak  16  in.  marked  cross  brs.  S.  60  deg.  E. 
6  1-2  vrs.  Thence  S.  80  deg.  E.  with  the  Becton  homestead  660  vis. 
to  the  corner,  a  postoak  16  in.  marked  cross  brs.  S.  87  E.  8  vrs.  Thence 
N.  45  deg.  E.  216  vrs.  corner,  hickory  14  in.  marked  cross  brs.  N.  50 
deg.  W.  ey2  vrs.  Thence  N.  45  deg.  W.  553  vrs.  to  corner  a  postoak 
6  in.  marked  cross  brs.  N.  7  deg.  W.  2  vrs.  Ditto  6  in.  marked  cross 
brs.  N.  18  deg.  E.  2  vrs.  distant  Thence  S.  45  deg.  W.  at  235  vtb.  the 
southeast  corner  of  the  R.  W.  Gayle  200  acre  survey  at  605  vrs.  stake 
on  road.  Thence  S.  45  deg.  E.  42  vrs.  to  the  place  of  beginning,  con- 
taining 40  acres  of  land  more  or  less." 

The  contention  of  the  appellants  is  that  the  branch  which  is  known 
as  Gayle  or  Becton  branch  is  the  division  line  between  the  two  tracts 
for  the  entire  distance  that  they  adjoin  each  other,  while  the  appellee 
contends  that  the  line  must  follow  course  and  distance  and  that  fol- 
lowing them  the  southwest  corner  of  the  Griffin  tract  would  be  100 
varas  south  of  the  branch  and  that  the  line   would   run   from  that 
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point  so  as  to  throw  the  13  acres  in  controversy  south  of  the  branch  into 
the  appellee's  tract.  In  construing  the  field  notes  the  court  correctly 
instructed  the  jury  that  the  meandering  of  the  branch  must  be  taken 
as  the  boundary  to  the  end  of  the  call  "North  360  varas,  a  lyn  brs. 
N.  70  deg.  W.  2  vis."  But  it  is  very  clear  from  the  evidence  that  the 
jury  disregarded  this  instruction  in  finding  for  the  appellee  the  entire 
13  acres  in  controversy.  A  tall  marked  stump  of  the  lyn  tree  was 
found  and  identified,  and  a  line  run  from  that  point  the  course  and 
distance  called  for  in  the  field  notes,  disregarding  the  postoak  bearing 
trees,  would  leave  to  the  appellant's  side  of  the  line  a  strip  of  land 
100  varas  wide  for  its  entire  distance. 

This  much  of  the  finding  of  the  jury  is  without  evidence  to  support  it. 
There  was  also  much  evidence  tending  to  show  that  the  branch  was  the 
line  for  the  entire  distance  as  contended  for  by  the  appellants,  including 
the  testimony  of  the  surveyor,  Enoch  Broxson,  who  ran  it  originally  when 
Becton  and  wife  sold  the  tract  to  Oayle  and  wrote  the  deed  for  the 
parties,  and  the  calls  themselves  certainly  made  the  branch  the  line 
to  the  end  of  the  call  for  "North  360  varas,"  and  such  being  the  case, 
it  was  error  to  receive  the  evidence  of  the  surveyors  Stokes  and  Duren, 
giving  their  opinions  how  the  line  should  be  run,  in  effect,  that  they 
would  run  it  out  by  course  and  distance  rather  than  follow  the  branch. 
As  a  natural  object  the  branch  controlled  course  and  distance,  and  in 
marking  the  line  the  footsteps  of  the  surveyor  were  to  be  followed 
rather  than  mistaken  calls  for  course  and  distance. 

The  witnesses  Stokes  and  Duren  should  not  have  been  permitted  to 
go  over  their  evidence  and  testify  again  when  recalled  at  the  request 
of  the  jury  after  the  case  had  been  submitted  as  shown  by  the  bill  of 
exceptions.  When  any  of  the  jury  disagree  about  what  a  witness  has 
testified  upon  any  matter  in  issue,  the  proper  practice  is  to  recall 
the  witness  and  to  have  him  repeat  under  the  direction  of  the  court 
in  the  presence  of  the  jury  what  his  testimony  was  as  to  the  particular 
point  of  disagreement  and  no  other.  Bev.  Stats.,  art.  1309.  As  shown 
by  the  bill  of  exceptions  the  jurors  were  allowed  to  interrogate  the 
witnesses  at  length,  and  it  is  not  difficult  to  understand  how  these  wit- 
nesses who  had  been  allowed  to  give  their  opinions  how  they  would  run 
the  line  should  again  impress  this  matter  upon  the  jury. 

We  are  of  the  opinion  that  the  former  suit  of  Jones  v.  Barbee,  in 
which  Nunn  was  an  intervener  and  in  which  Jones  recovered  judg- 
ment against  Barbee  adjudging  the  branch  to  be  the  line  between  his 
tract  which  lies  south  of  the  Griffin  tract  and  the  Barbee  tract,  was  not 
shown  to  be  res  adjudicata  of  the  issue  in  this  suit,  because  it  was  not 
shown  that  there  was  an  identity  of  issues  even  if  the  identity  of  parties 
should  be  deemed  sufficient.  The  Jones  tract  lay  south  of  and  adjoin- 
ing that  of  Griffin,  and  both  tracts  had  formed  one  body  of  land  be- 
longing to  Nunn,  who  had  conveyed  them  to  Jones  and  Griffin,  and  it 
was  claimed  in  both  suits  that  the  branch  was  the  line.  It  was  so 
adjudicated  in  the  Jones  case,  but  in  that  case  Jones  not  only  claimed 
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that  the  branch  was  the  original  line,  but  that  he  held  title  to  the 
branch  by  limitation.  The  jury  found  that  the  branch  was  the  line, 
but  whether  because  they  believed  it  to  have  been  the  line  as  originally 
run  or  because  Jones  had  had  possession  of  the  land  for  a  sufficient 
length  of  time  to  confer  title  by  limitation  does  not  appear,  and  the 
identity  of  issues  in  the  two  cases  is  thus  wanting  and  the  contention 
of  res  adjudicata  defeated.  The  judgment  of  the  court  below  is  re- 
versed and  the  cause  remanded. 

Reversed  and  remanded. 

Gill,  Associate  Justice,  did  not  sit  in  this  case. 


Gulp,  Colorado  &  Santa  Pe  Railway  Company  v. 
Lawrence  Steele. 

Decided  May  26,  1902. 

1.— Railway  Company— Obstructing  Stream— Statute  Construed. 

Where  a  railway  embankment,  for  want  of  sufficient  culverts  and  openings, 
caused  the  overflow  waters  of  a  river,  which  would  otherwise  have  passed  off 
in  natural  channels,  to  flow  onto  and  remain  on  plaintiff's  land,  the  railway 
company  was  liable  for  the  injury  occasioned  thereby,  and  articles  4436,  4428, 
Revised  Statutes,  do  not  determine  the  liability  in  such  case. 

9. — Same — Common  Law  Rule. 

Obstructing  the  waters  of  a  running  stream  to  another's  hurt  renders  the 
party  so  doing  responsible  in  damages  therefor;  and  the  statutory  provisions 
in  reference  to  the  construction  of  railways  across  streams  and  water  courses 
do  not  change  the  rule. 

3.— Evidence— Expert  Testimony. 

It  was  competent  for  a  witness  who  was  not  an  expert,  nor  a  civil  engineer, 
to  testify  that  there  were  depressions  in  plaintiff's  land  which  the  culverts 
in  a  railway  embankment  did  not  drain,  and  for  which  no  openings  were 
provided,  since  this  did  not  involve  matters  of  scientific  knowledge. 

Appeal  from  Brazos.     Tried  below  before  Hon.  J.  C.  Scott. 

F.  J.  &  R.  C.  Duff  and  J.  W.  Terry,  for  appellant. 

Doremus  &  Butler  and  Ed.  Scott,  for  appellee. 

GILL,  Associate  Justice. — This  suit  was  brought  by  the  appellee, 
Lawrence  Steele,  against  the  appellant  to  recover  the  value  of  a  crop  of 
growing  cotton  alleged  to  have  been  destroyed  by  the  negligence  of  appel- 
lant in  so  constructing  its  roadbed  and  embankments  as  to  cause  water 
to  overflow  and  stand  thereon.  A  trial  by  jury  resulted  in  a  verdict  and 
judgment  for  appellee  for  $2300,  from  which  the  railway  company  has 
appealed.      In  his  pleadings  appellee  states  his  cause  of  action  as  follows: 

"3.  That  prior  to  the  construction  of  said  railroad  by  the  defendant, 
the  said  tract  of  land  was  owned  and  cultivated  by  the  plaintiff,  as 
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aforesaid,  was  well  drained  by  natural  channels  and  low  places  and 
depressions  thereon,  and  water  thereon  from  all  sources  whatsoever 
passed  through  said  channels,  depressions,  and  low  places,  and  escaped 
from  said  land  without  overflowing  or  injuring  the  crops  growing  thereon, 
and  crops  thereon  were  not  liable  to  injury  from  overflows  of  high  water. 

"4.  That  the  defendant  carelessly  and  negligently  constructed  its 
line  of  roadbed  across  plaintiff's  said  land  and  other  land  near  plaintiff's 
land,  and  carelessly  and  negligently  threw  up  and  built  embankments, 
and  constructed  its  roadbed  several  feet  higher  than  the  land  adjoining 
thereto,  and  several  feet  higher  than  plaintiff's  said  land,  and  the  defend- 
ant carelessly  and  negligently  and  unskillfully  built  and  constructed  its 
roadbed  and  embankments  over  and  across  the  natural  channels  and  de- 
pressions by  which  the  plaintiff's  lands  were  drained  of  water  as  afore- 
said, and  negligently  and  carelessly  filled  up  and  obstructed  the  natural 
channels  and  depressions  for  the  escape  of  the  water  from  said  land, 
and  carelessly  and  negligently  and  unskillfully  failed  to  provide  and  con- 
struct suitable  and  sufficient  culverts,  bridges,  or  other  means  of  escape 
from  said  lands  of  such  collections  of  water  as  might  have  been  reasonably 
anticipated  would  collect  on  same,  and  as  did,  in  fact,  collect  on  same, 
as  hereinafter  alleged. 

"5.     That  during  the  spring  of  1900,  to  wit,  during  the  months  of 

>  of  said  year,  Big  Creek,  a  stream  situated  above  and  north  of  the 

said  roadbed  of  defendant,  and  upon  which  plaintiff's  said  land  is  situ- 
ated, overflowed  its  banks  in  the  low  places  thereon,  and  the  waters  from 
said  creek  passed  into  the  low  places,  channels,  and  depressions  in  plain- 
tiff's said  land  and  other  lands  adjacent  thereto,  through  which  it 
passed  down  to  said  roadbed  and  embankment,  when  it  was  thereby 
stopped,  dammed  up,  and  forced  back  on  and  overflowed  plaintiff's  said 
land,  and  upon  which  plaintiff  then  had  a  crop  of  cotton  standing  and 
growing,  and  the  water  thus  dammed  up  and  held  back  on  plaintiff's 
land  as  aforesaid,  overflowed,  drowned  out,  and  entirely  destroyed  460 
acres  of  plaintiff's  said  crop  of  cotton,  which  460  acres  was  in  cotton, 
all  of  which  was  of  the  reasonable  market  value  of  $10  per  acre,  to 
plaintiff's  damage  $4600. 

"Plaintiff  further  alleges  that  prior  to  the  construction  of  said  rail- 
road by  the  defendant,  Big  Creek,  a  local  stream  running  near  the  Brazos 
Biver,  and  upon  which  plaintiff's  said  land  was  situated,  as  aforesaid, 
was  of  sufficient  size  and  capacity  to  hold  all  waters  therein,  from  local 
rains,  etc.  That  water  therefrom  which  overflowed  the  banks  of  said 
stream,  except  in  low  places,  run  into  said  creek  from  adjacent  lands,  and 
the  water  thus  escaping  from  said  creek  run  through  such  sluices  and 
low  places,  and  did  not  overflow  the  lands  through  which  they  run,  and 
crops  on  said  lands  were  not  overflowed  or  injured,  and  not  liable  to 
injury  from  water  overflowing  same.  That  the  said  defendant  carelessly 
and  negligently  constructed  its  roadbed  west  of  Allenfarm,  in  Brazos 
County,  Texas,  and  near  to  the  Brazos  Biver,  and  carelessly  and  negli- 
gently threw  up  and  built  an  embankment  and  constructed  its  roadbed 
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several  feet  higher  than  the  lands  adjacent  thereto,  'and  carelessly  and 
negligently  filled  up  and  obstructed  the  natural  channels  and  depressions 
in  said  lands  for  the  escape  of  water  therefrom,  and  carelessly  and 
negligently  failed  to  provide  and  construct  suitable  and  sufficient  cul- 
verts, sluices,  or  other  means  for  water  to  escape  from  and  run  off  of  the 
above  said  roadbed.  That  during  the  spring  of  1900,  and  about  the 
months  of  April  and  May  of  said  year,  the  waters  in  the  Brazos  River 
overflowed  the!  banks  of  said  stream  at  low  places  therein  above  said 
railroad  company's  embankment,  and  were  by  said  embankment  dammed 
jap  and  forced  back  over  the  country  above  said  railroad,  and  were  there- 
by forced  into  said  Big  Creek,  causing  same  to  rise  and  overflow  the 
lands  of  plaintiff,  upon  which  plaintiff  then  had  growing  a  crop  of 
cotton,  and  460  acres  of  plaintiff's  said  crop  were  overflowed,  drowned 
out,  and  destroyed,  to  plaintiff's  damage  $4600,  as  before  alleged." 

Appellant  answered  by  exceptions  general  and  special,  by  geneTal 
denial,  and  an  averment  that  the  flood  or  overflow  was  of  such  a  character 
as  could  not  have  been  reasonably  foreseen  and  provided  against.  Other 
special  defenses  were  also  pleaded,  but  in  view  of  the  points  presented 
in  the  brief  need  not  be  set  out  here. 

Plaintiff  was  the  owner  of  the  land  described  in  his  petition,  and  in 
the  spring  of  the  year  1900  had  growing  thereon  a  crop  of  cotton.  This 
land  was  situated  near  the  Brazos  Biver  and  adjoined  Big  Creek,  a 
tributary  thereof.  In  the  spring  of  the  year  named  the  Brazos  River  and 
Big  Creek  overflowed  their  banks.  Their  waters  spread  out  over  ad- 
jacent lands,  including  plaintiff's,  destroying  the  crops  thereon  and  dam- 
aging plaintiff  in  the  amount  found  by  the  jury. 

Many  years  prior  to  the  date  named  above  the  defendant  had  con- 
structed its  line  of  railway  over  and  across  the  land  of  plaintiff  and 
lands  adjacent  thereto.  It  ran  immediately  south  of  the  land  on  which 
the  crop  was  destroyed,  the  crop  being  between  the  railroad  and  Big 
Creek.  Proceeding  past  that  point  the  road  ran  near  the  Brazos  Biver. 
Plaintiff's  lands  and  those  adjacent  were  bottom  lands.  The  embank- 
ment of  the  railroad  was  higher  than  the  lands,  so  that  unless  suitable 
culverts  and  bridges  were  placed  wherever  the  lay  of  the  land  required, 
the  embankment  would  hold,  in  the  depressions  thereon,  such  water 
as  came  upon  it  whether  from  overflow  or  from  local  rains.  It  would 
also  retard  the  flow  of  the  flood  waters  of  the  Brazos  River.  Some  of 
these  depressions  or  natural  drains  tended  in  the  direction  of  the  channel 
of  Big  Creek,  others  toward  the  Brazos  River,  and  these  latter  are  the 
ones  which  plaintiff  claims  were  obstructed  to  his  injury. 

The  evidence  is  sufficient  to  sustain  the  finding  that  the  openings  in 
and  through  the  railroad  embankment  were  not  sufficient  in  number  and 
in  size  to  drain  the  plaintiff's  land  of  the  overflow  waters  as  it  naturally 
drained  itself  before  the  construction  of  the  road,  and  that  the  overflow 
waters  from  the  Brazos  River  which  would  otherwise  have  flowed  off 
through  the  natural  channels  and  depressions  in  the  land  were  thus 
caused  to  flow  on  to  plaintiff's  land  and  to  remain  thereon,  causing  the 
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injury  complained  of,  and  that  the  faulty  construction  of  defendants 
road  as  it  approached  the  Brazos  Eiver  adjacent  to  plaintiff's  land  caused 
the  river  to  back  its  waters  into  Big  Creek,  causing  the  overflow  of  the 
latter  stream,  and  that  the  defendant  was  negligent  in  the  respects  com- 
plained of. 

Appellant  contends  in  its  propositions  under  its  first  four  assignments 
of  error  that  article  4436  of  the  Revised  Statutes  abrogated  the  common 
law  rule  as  to  damage  occasioned  by  the  obstruction  of  the  natural  flow 
of  surface  water  and  established  a  new  rule  in  its  stead.  That  the  article 
in  question  applies  only  to  surface  waters,  and  as  the  water  occasioning 
the  damage  complained  of  was  not  of  that  character,  but  was  overflow 
water  from  large  streams,  the  company  can  not  be  held  liable  under  the 
statute  in  question.  On  the  same  theory  it  is  contended  that  the  excep- 
tions urged  against  the  petition  and  presenting  the  same  questions  should 
have  been  sustained. 

It  is  contended  also  that  the  rights  of  plaintiff  rest  upon  the  article 
last  mentioned  and  article  4426,  and  he  can  have  no  cause  of  action 
except  for  a  breach  of  the  duties  imposed  by  one  or  both  of  said  articles. 
The  article  in  question  is  as  follows:  "In  no  case  shall  any  railroad 
company  construct  any  roadbed  without  first  constructing  the  necessary 
culverts  or  sluices,  as  the  natural  lay  of  the  land  may  require,  for  the 
necessary  drainage  thereof/' 

Article  4426  is  as  follows:  "Such  corporation  shall  have  the  right 
to  construct  its  road  across  or  along  any  stream,  watercourse,  street,  high- 
way, or  canal  which  the  route  of  the  railroad  may  intersect  or  touch, 
but  such  corporation  shall  restore  such  stream  or  watercourse  to  its 
former  state  or  to  such  a  state  as  not  to  unnecessarily  impair  its  use- 
fulness." 

It  may  be  true,  as  contended  by  appellant,  that  article  4436  prescribes 
the  duty  of  the  railway  company  only  with  reference  to  surface  water 
due  to  local  rains  as  contradistinguished  from  waters  of  overflowing 
streams.  It  seems  to  have  been  so  held  in  Railway  v.  Helsley,  62  Texas, 
593,  though  the  distinction  was  not  called  for  in  that  case,  and  in  many 
other  Texas  cases  which  might  be  cited  the  article  has  been  applied  to 
cases  in  which  damages  were  asked  against  railway  companies  for  so  con- 
structing their  lines  as  to  obstruct  the  waters  of  running  streams  in 
times  of  high  water.  However,  it  has  been  held  that  water  resulting 
from  an  overflow  in  districts  where  large  bodies  of  land  are  thereby 
covered  will  be  treated  as  surface  water  and  the  rights  of  persons  affected 
thereby  will  be  determined  accordingly.    28  Enc.  of  Law,  old  ed.,  p.  965. 

But  it  occurs  to  us  that  the  right  of  the  plaintiff  to  recover  in  this  case 
does  not  depend  upon  the  article  in  question,  nor  indeed  upon  article 
4426,  quoted  above.  It  will  be  observed  that  the  article  last  named 
clothes  railway  companies  with  the  power  to  construct  their  lines  across 
streams,  watercourses,  canals,  and  public  roads  and  streets,  imposing  the 
condition  that  the  usefulness  of  such  streams  or  highways  shall  not  be 
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unnecessarily  impaired  Hence  a  railway  company  has  the  right  to 
bridge  u  navigable  stream  To  some  extent  this  necessarily  impairs  the 
right  of  convenient  navigation.  But  if  the  company  constructs  a  draw 
to  permit  the  passage  of  vessels,  its  usefulness  is  not  unnecessarily  im- 
paired. So  with  a  street  crossing  or  a  bridge  over  a  canal.  The  article 
seems  to  us  to  have  no  reference  to  the  flow  of  the  water  in  a  stream,  but 
rather  to  the  extent  to  which  its  use  may  be  affected.  Take  the  case  at 
bar.  The  plaintiff's  land  did  not  lie  on  the  Brazos  River.  The  existence 
of  that  stream  may  have  been  of  no  possible  use  to  plaintiff,  but  merely  a 
source  of  apprehension  and  harm  from  the  damage  wrought  by  its  waters 
in  time  of  flood.  Now  if  the  company  had  so  constructed  its  crossing  as 
to  obstruct  the  free  flow  of  the  waters  and  had  thereby  caused  the  stream 
to  overflow  and  damage  plaintiff's  land,  the  usefulness  of  the  stream  can 
not  be  said  to  have  been  affected.  It  is  simply  turned  into  an  instrument 
of  harm.  In  such  a  case  the  right  of  the  injured  party  would  rest  upon  a 
broader  basis  than  the  article  quoted,  for  it  seems  to  be  held  in  all 
jurisdictions  that  one  who  obstructs  the  waters  of  a  running  stream  to 
another's  hurt  is  responsible  in  damages  therefor.  Railway  v.  Parker, 
50  Texas,  346 ;  28  Enc.  of  Law,  old  ed.,  pp.  955,  961,  963,  966,  967,  968; 
Gould  on  Waters,  sees.  256,  264,  548. 

To  show  that  this  article  has  reference  rather  to  the  right  of  the  public 
to  the  use  of  streams,  canals,  and  highways,  roads  and  streets  are  men- 
tioned in  the  same  connection  and  the  same  provision  is  made  that  their 
usefulness  shall  not  be  unnecessarily  impaired.  We  have  found  no  case 
in  which  article  4426  has  been  thus  construed,  the  cases  arising  there- 
under usually  involving  the  unnecessary  impairment  of  the  usefulness  of 
some  public  street  or  highway,  and  in  cases  involving  damage  from 
overflow  caused  by  railway  companies  in  constructing  their  lines  across 
or  along  streams  without  providing  sufficient  outlets  for  such  volumes 
of  water  as  they  might  reasonably  foresee  and  provide  against,  article 
4463,  supra,  has  been  uniformly  applied.  It  is  true,  however,  that  the 
point  here  urged  as  to  the  distinction  between  surface  water  due  to  local 
rains  and  the  water  brought  down  from  above  by  the  streams  has  not 
heretofore  been  presented. 

An  inspection  of  the  petition  shows  that  plaintiff  set  up  the  facts 
upon  which  he  relied  for  recovery.  That  among  the  allegations  are 
found  averments  that  the  overflow  was  due  to  the  negligent  construction 
of  the  road  as  it  approached  the  river.  That  the  embankments  along 
plaintiff's  lands  and  those  adjoining  were  not  provided  with  sufficient 
culverts  and  sluices  and  the  waters  were  thereby  backed  up  and  held  upon 
his  lands.  With  these  allegations  present  we  think  it  immaterial  whether 
the  petition  brings  the  case  strictly  within  the  piovisions  of  either  of  the 
articles  quoted.     The  court  did  not  err  in  overruling  the  exceptions. 

Under  the  fifth  assignment  appellant  complains  of  the  refusal  of  the 
trial  court  to  strike  out  the  testimony  of  the  witness  James  Love.  This 
witness  on  direct  examination  qualified  as  an  expert,  and  testified  that 
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he  had  inspected  the  land  in  question  and  the  culverts  and  sluices  in  the 
embankment  along  this  land.  He  gave  the  width  of  the  culverts  found 
there  and  stated  that  they  were  sufficient  for  the  depressions  drained  by 
them,  but  he  testified  to  the  presence  of  other  depressions  not  provided 
with  culverts  and  which  were  not  drained  by  the  culverts  mentioned. 
In  testifying  to  the  depressions  not  provided  with  culverts  he  expressed 
an  opinion  as  to  the  width  of  culvert  which  would  have  been  necessary. 
On  cross-examination  he  was  shown  not  to  be  qualified  as  an  expert  civil 
engineer,  and  thereupon  appellant  requested  the  court  to  strike  out  his 
testimony.    To  the  refusal  to  do  this  the  assignment  is  addressed. 

Without  regard  to  whether  the  witness  was  shown  to  be  an  expert, 
we  think  the  action  of  the  trial  court  if  error  was  harmless.  The  wit- 
ness did  not  say  in  his  testimony  as  cited  in  the  brief  that  the  culverts 
found  were  insufficient  for  the  depressions  they  were  designed  to  drain. 
He  stated,  however,  that  there  were  other  depressions  not  drained  by  these 
and  for  which  no  culverts  were  provided.  Such  testimony  might  be 
supplied  by  any  witness  having  knowledge  of  the  facts,  and  did  not  in- 
volve matters  of  scientific  knowledge.  The  assignment  can  not  be  sus- 
tained. 

The  refusal  of  the  trial  court  to  give  several  requested  charges  is  com- 
plained of.  Most  of  these  present  the  appellant's  contention  as  to  sur- 
face water  and  the  scope  of  the  articles  of  the  statute,  which  we  have 
already  disposed  of.  We  need  not  discuss  them  in  detail.  The  sub- 
stance of  the  others  is  fully  given  either  in  the  main  charge  or  in 
special  charges  given  at  the  request  of  the  parties. 

Under  the  fourteenth  and  sixteenth  assignments  portions  of  the  charge 
are  assailed,  the  complaint  being  that  the  duty  of  railway  companies  to 
use  reasonable  care  to  provide  against  usual  and  expected  floods  is  not 
accurately  defined.  The  portions  of  the  charge  standing  alone  might 
prove  misleading,  but  the  charge  as  a  whole  fully  protects  the  appellant, 
and  in  the  light  of  the  entire  charge  we  do  not  think  the  jury  could 
possibly  have  been  misled.  None  of  the  other  assignments  require 
our  notice. 

Because  no  harmful  error  has  been  presented,  the  judgment  is  affirmed. 

Affirmed. 


Annie  Yates  v.  Willis  Yates  et  al. 

Decided  May  10,  1902. 

Community  Property— Administration— Partition— Suit  Against  Administrator. 

Where  there  is  an  administration  of  the  community  estate  of  a  deceased 
husband  and  his  surviving  wife,  and  the  probate  court,  upon  the  application 
of  the  latter,  decrees  a  partition  as  provided  by  statute  as  to  such  estates,  and 
allots  to  such  survivor  her  share  of  the  property,  and  the  administrator  refuses 
to  deliver  it  to  her,  she  can  enforce  her  right  by  action  against  him  in  any  court 
having  jurisdiction  of  the  amount,  without  awaiting  the  close  of  the  adminis- 
tration. 
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Appeal  from  the  County  Court  of  Harris.  Tried  below  before  Hon. 
E.  H.  Vasmer. 

F.  F.  &  E.  T.  Chew,  for  appellant. 

GILL,  Associate  Justice. — This  suit  was  brought  by  Annie  Yates, 
surviving  widow  of  Jack  Yates,  deceased,  against  Willis  Yates,  adminis- 
trator of  the  community  estate  of  deceased  and  his  surviving  wife,  and 
the  surety  on  his  bond  as  such.  It  was  brought  in  the  Justice  Court, 
and  the  purpose  of  the  suit  was  to  recover  of  the  administrator  the  sum 
of  $102  alleged  to  have  been  partitioned  to  appellant  by  an  order  of  the 
probate  court  in  which  the  administration  was  pending  upon  her  appli- 
cation for  such,  filed  under  article  2183  of  the  Revised  Statutes.  The 
orders  of  the  probate  court  made  in  pursuance  of  her  application,  her 
compliance  with  the  statute,  the  fact  of  partition,  that  the  sum  sued  for 
was  allotted  to  her,  and  that  the  administrator  had  refused  to  pay  it, 
were  fully  alleged.  To  this  petition  the  administrator  interposed  a  gen- 
eral demurrer,  which  on  appeal  to  the  County  Court  was  sustained  by 
the  trial  court  on  the  ground  that  a  separate  suit  such  as  this  could  not 
be  maintained  until  the  administration  was  closed,  and  in  the  absence 
of  such  an  allegation  the  petition  was  bad  on  demurrer. 

Prom  the  judgment  of  the  court  on  this  demurrer  Annie  Yates  has  ap- 
pealed. There  is  no  brief  for  appellees.  Revised  Statutes,  article  2183, 
under  which  the  partition  is  alleged  to  have  been  made,  is  as  follows : 

''When  any  husband  or  wife  shall  die  leaving  any  common  property, 
the  survivor  may  at  any  time  after  letters  testamentary  or  of  administra- 
tion have  been  granted  and  an  inventory,  appraisement,  and  list  of  claims 
have  been  returned,  make  application  in  writing  to  the  court  which 
granted  such  letters,  for  a  partition  of  such  common  property,  which 
application  shall  be  acted  on  at  some  regular  term  of  the  court." 

Article  2184  provides  that  such  partition  shall  be  made  and  half  the 
common  property  turned  over  by  the  administrator  to  the  applicant, 
upon  execution  by  the  applicant  of  a  bond  with  two  sureties  for  an  amount 
equal  to  the  part  of  the  estate  allotted  to  her,  conditioned  that  she  shall 
pay  one  half  of  all  the  debts  against  the  common  property.  This  article 
further  provides  that  all  the  provisions  of  the  chapter  in  which  it  is 
found  respecting  partition  and  distribution  shall  apply  to  the  partition 
under  article  2183  so  far  as  applicable.  Article  2185  provides  for  a 
lien  in  behalf  of  creditors  on  the  property  thus  allotted  to  the  applicant, 
and  for  judgment  on  her  bond  for  one-half  the  debts  established  against 
the  estate.  It  thus  clearly  appears  that  the  property  thus  allotted  to  the 
widow  is  Effectually  withdrawn  from  the  administration  and  the  bond 
has  taken  its  pljce ;  that  the  administrator  has  no  longer  dominion  over 
it.  The  applicant,  having  complied  with  the  statutory  requirements,  has 
the  absolute  right  to  it3  immediate  possession.  The  judgment  of  the 
probate  court  awarding  the  property  to  her  fixed  and  established  this 
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right,  and  the  sole  duty  of  the  administrator  with  reference  thereto  was 
to  promptly  surrender  possession.  This  right  in  the  applicant  being 
immediate  and  absolute,  it  follows  inevitably  that  she  can  proceed  to 
enforce  her  right  in  any  court  having  jurisdiction  without  awaiting  the 
close  of  the  administration.  As  to  the  property  adjudged  to  her,  admin- 
istration was  effectually  closed  and  it  was  no  longer  affected  thereby. 
Such  right  against  the  property  as  is  accorded  to  creditors  could  not  be 
enforced  by  the  administrator,  but  only  in  a  suit  by  the  creditors  them- 
selves. For  these  reasons  the  case  of  Buchanan  v.  Bulger,  64  Texas,  592, 
does  not  apply.  In  that  case  it  is  said :  "In  a  suit  against  the  adminis- 
trator and  his  bondsmen  for  waste  of  property  belonging  to  the  estate, 
the  extent  of  the  alleged  waste  can  not  be  known  until  the  administrator 
has  ceased  to  manage  the  estate,  for  not  until  then  can  it  be  ascertained  in 
what  manner  and  to  what  extent  he  will  account  to  the  court  for  the 
assets  committed  to  his  charge/' 

It  was  therefore  held  that  a  suit  for  waste  could  not  be  maintained  unfil 
close  of  administration.  Here  the  estate  allotted  to  the  applicant  is  no 
longer  "committed  to  the  administrator's  charge."  His  dominion  over 
it  is  ended.  To  hold  that  the  applicant  must  await  the  close  of  the 
administration  before  she  could  enforce  the  rights  fixed  by  the  pro- 
ceeding would  be  to  practically  deny  to  her  the  advantage  accorded  by 
the  statute.  We  think  the  case  of  Stewart  v.  Morrison,  81  Texas,  397, 
announces  the  rule  which  should  govern  here.  In  that  case  the  probate 
court  had  ordered  final  distribution  of  the  estate  to  the  heirs,  but  ad- 
ministration had  not  in  fact  closed,  as  the  administrator  had  not  filed 
the  receipts  of  the  heirs  and  procured  his  final  discharge.  In  a  sense 
the  administration  was  still  pending.  Because  of  his  failure  to  turn  over 
to  the  heirs  the  portion  of  the  estate  allotted  to  them  they  sued  the  admin- 
istrator and  his  bondsmen.  The  point  was  made  that  the  suit  could  not 
be  maintained  because  the  administration  was  still  pending.  It  was  held 
that  the  point  was  not  well  taken.  That  everything  had  been  adjudicated 
and  determined  in  so  far  as  the  probate  court  had  jurisdiction,  and 
that  the  articles  of  the  statute  with  reference  to  suits  against  an  admin- 
istrator for  failure  to  obey  the  orders  of  the  probate  court  commanding 
him  to  turn  over  property  to  the  distributees  became  applicable.  The 
articles  of  the  statute  referred  to  are  2103  and  2182.  The  first  of  these 
articles  provides  that  if  an  administrator  shall  fail  when  demanded  to 
pay  over  to  the  person  named  money  ordered  by  the  court  to  be  so  paid, 
he  and  his  sureties  shall  be  liable  for  5  per  cent  per  month  damages,  re- 
coverable in  any  court  having  jurisdiction  of  the  amount. 

Article  2182  provides  that  a  like  failure  to  turn  over  property  ordered 
to  be  turned  over  to  persons  named  as  entitled  thereto  shall  subject  the 
administrator  to  a  liability  for  10  per  cent  damages  per  month,  recover- 
able in  any  court  having  jurisdiction  of  the  amount.  In  Stuart  v. 
Morrison,  supra,  it  is  further  held  that  these  statutes  authorize  such  a 
suit  not  alone  for  the  damages  but  for  the  sum  or  property  ordered  to  be 
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turned  over.  For  the  reasons  given  herein  we  are  of  opinion  the  trial 
court  erred  in  sustaining  the  demurrer.  The  judgment  is  therefore 
reversed  and  the  cause  remanded  for  trial  on  the  merits. 

Reversed  and  remanded. 


International  &  Great  Northern  Railway  Company  v. 
H.  J.  Phillips. 

Decided  May  8,  1902. 

Negligence— Railway  Company— Inspection  of  Can. 

At  a  station  which  was  the  starting  point  of  the  train  and  a  place  of  general 
inspection,  plaintiff  entered  a  car  as  a  passenger  and  took  a  seat  by  an  open 
window.  After  proceeding  a  short  distance  the  car  gave  a  lurch  which  caused 
the  window  sash  to  fall  and  crush  plaintiff's  fingers.  The  car  was  new,  the 
window  supplied  with  the  best  catches,  and  the  sash  would  not  fall  if  raised 
above  the  catches.  A  proper  inspection,  however,  would  have  disclosed  the 
unsafe  condition  of  the  window  at  that  time.  Held,  that  the  question  of  negli- 
gence on  the  defendant  company's  part  in  failing  to  have  the  window  inspected 
was  for  the  jury,  and  that  a  verdict  in  plaintiff's  favor  was  sustained  by  the 
evidence. 

Appeal  from  Houston.    Tried  below  before  Hon.  John  Young  Gooch. 

Jf.  A.  Steadman,  John  I.  Moore,  and  0.  H.  Qovld,  for  appellant. 

Adams  &  Adams,  for  appellee. 

GARRETT,  Chief  Justice. — This  action  was  brought  by  the  appel- 
lee to  recover  of  the  appellant  damages  for  personal  injury  received  by 
the  appellee  while  a  passenger  on  one  of  the  appellant's  trains  by  a 
window  falling  upon  his  fingers.  The  case  was  tried  by  jury  and 
resulted  in  a  judgment  in  favor  of  the  appellee  for  the  sum  of  $500. 
The  appellee  entered  the  car  at  Palestine  as  a  passenger  and  seated 
himself  by  an  open  window.  Palestine  is  a  place  of  general  inspection, 
and  the  train  upon  which  the  appellee  took  passage  left  Palestine  as 
its  starting  point.  After  the  train  had  run  some  distance  the  car  in 
which  the  appellee  was  riding  gave  a  lurch  at  a  low  place  in  the  track 
and  swung  over,  when  the  window  fell  and  mashed  two  fingers  of  appel- 
lee's right  hand,  with  which  he  had  caught  hold  of  the  window  sill  to 
support  himself  as  the  car  lurched.  It  was  shown  by  the  evidence  that 
the  car  was  a  new  one  and  that  the  window  was  supplied  with  two 
locks  and  catches,  the  latest  and  best  appliances  for  holding  it  tip,  and 
was  all  right  and  would  not  fall  if  raised  above  the  catches.  On  new 
cars  it  is  sometimes  difficult  to  push  the  windows  above  the  catches,  and  it 
took  a  little  more  strength  than  usual  to  raise  the  window  in  question. 

Appellant  requested  the  court  to  instruct  the  jury  to  return  a  verdict 
in  its  favor  on  the  ground  that  the  evidence  failed  to  show  negligence 
on  its  part  or  that  of  its  agents  or  servants.    This  instruction 
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properly  refused  because  there  was  evidence  from  which  the  jury  could 
infer  negligence.  Although  the  window  was  probably  raised  and  left 
jammed  and  unsupported  by  the  catches  by  some  person  other  than  an 
agent  or  servant  of  the  appellant,  yet  it  was  the  duty  of  the  appellant  to 
have  the  car  inspected  at  Palestine,  and  a  proper  inspection  would  have 
disclosed  the  unsafe  condition  of  the  window.  The  evidence  was  suffi- 
cient to  sustain  the  verdict.  There  was  no  error  in  refusing  the  special 
charge  requested  by  the  appellant  upon  the  burden  of  proof.  The  in- 
struction of  the  court  upon  that  subject,  taken  in  connection  with  other 
portions  of  the  charge  setting  out  what  it  was  necessary  for  the  appellee 
to  prove  to  entitle  him  to  recover,  was  sufficient  There  could  have  been 
no  prejudice  to  the  appellant  in  the  charge  that  the  jury  were  the 
exclusive  judges  of  the  credibility  of  the  witnesses,  etc.,  in  the  usual 
form  in  a  jury  case. 

There  being  no  error  in  the  record,  the  judgment  of  the  court  below 
will  be  affirmed. 

Affirmed. 


Mary  F.  Boyce  v.  Jacob  Hornbergeb  et  al. 

Decided  May  13,  1902. 

Execution  Sale — Sheriff's  Deed— Description  of  Land. 

Where  a  sheriff's  deed  conveyed  aU  the  right,  title,  and  interest  of  the 
defendant  in  execution  in  and  to  2300  acres  of  land,  forming  a  part  of  the 
Benjamin  Page  survey,  and  extrinsic  evidence  showed  that  the  defendant  owned 
at  the  date  of  the  levy  and  sale  an  undivided  one -half  interest  in  not  less  than 
2849  acres  of  the  survey,  after  deducting  what  had  been  previously  sold  to 
others,  such  description  was  insufficient  to  identify  the  land  attempted  to  be 
conveyed.  Had  the  deed  purported  to  convey  all  the  interest  of  defendant  in 
the  Page  survey,  estimated  at  2300  acres,  or  the  evidence  shown  that  he  owned 
a  segregated  tract  of  2300  acres  of  the  survey,  the  description  might  have 
sufficed. 

Appeal  from  Harris.    Tried  below  before  Hon.  Chas.  E.  Ashe. 

H.  &  A.  R.  Masterson,  for  appellant. 

W.  C.  Oliver ,  for  appellee. 

PLEASANTS,  Associate  Justice. — This  is  an  action  of  trespass  to 
try  title  to  a  tract  of  200  acres  of  land,  a  part  of  the  Benjamin  Page 
4169.6  survey  in  Harris  County.  Robert  P.  Boyce  is  common  source 
of  title.  The  survey  was  patented  to  J.  W.  White,  assignee.  On  Febru- 
ary 2,  1847,  White  conveyed  the  entire  survey  to  Robert  P.  Boyce.  On 
October  19,  1850,  Robert  P.  Boyce  conveyed  to  William  Bloodgood  1000 
acres  out  of  the  southwest  portion  of  the  survey,  described  by  metes 
and  bounds.     On  December  15,  1853,  Boyce  conveyed  to  George  Mc- 
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Dougal  a  tract  of  320  acres  to  be  taken  out  of  the  southeast  comer  of 
the  Page  survey,  said  tract  to  be  square  in  form  and  to  commence  at  the 
southeast  corner  of  said  original  survey.  This  deed  was  recorded  Novem- 
ber  25,  1857.  On  June  5,  1856,  Robert  P.  Boyce  conveyed  to  Eugene 
Pillot  the  tract  of  200  acres  of  land  in  controversy  in  this  suit.  The 
appellee  Mrs.  Zeolie  Hornberger,  who  is  the  wife  of  appellee  Jacob  Horn- 
berger,  is  the  sole  devisee  of  Eugene  Pillot,  who  died  some  time  prior  to 
the  institution  of  this  suit.  Appellant,  whose  maiden  name  was  Maij 
F.  Hogan,  married  Robert  P.  Boyce,  April  28,  1855. 

On  December  1,  1854,  the  sheriff  of  Harris  County  executed  a  deed  to 
Wm.  M.  Rice  conveying  "all  of  the  right,  title,  and  interest  of  Robert 
P.  Boyce  in  and  to  2300  acres  of  land,  a  part  of  the  Benjamin  Page 
headright,  and  conveyed  by  him  to  John  W.  White,  and  by  White  to 
Boyce,  and  for  further  description  reference  is  made  to  Harris  County 
record  of  deeds."  This  deed  recites  that  a  judgment  was  rendered  in 
Justice  Court  of  Harris  County  on  September  2,  1854,  in  favor  of 
Groesbeck  and  Rice  and  against  R.  P.  Boyce,  Edwin  P.  Williams,  and 
Jackson  Martin  for  $92.69  debt,  $5.69  interest,  and  $1.85  costs ;  that  an 
execution  was  issued  on  said  judgment,  October  1,  1854 ;  that  the  said 
Robert  P.  Boyce  pointed  out  to  the  officer  the  land  above  described  and 
the  same  was  levied  upon  and  sold  under  said  execution,  after  advertis- 
ing the  sale  as  required  by  law,  at  the  courthouse  door  of  said  county 
on  the  first  Tuesday  in  December,  1854,  between  the  hours  of  10  a.  m. 
and  4  p.m.;  that  W.  M.  Rice  offered  for  said  land  the  sum  of  $110,  and 
same  being  the  highest  and  best  bid,  the  said  Rice  was  declared  the  pur- 
chaser and  had  paid  the  said  amount  of  $110  as  consideration  for  said 
land.  This  deed  was  acknowledged  March  10th,  and  recorded  March 
21,  1855.  On  March  19,  1855,  W.  M.  Rice  conveyed  to  appellant  all  his 
right,  title,  and  interest  in  the  land  purchased  by  him  at  said  sheriffs 
sale,  said  sheriffs  deed,  together  with  the  deeds  from  Page  to  White  and 
from  White  to  Boyce,  being  referred  to  for  a  description  of  the  land 
conveyed. 

On  June  16,  1854,  in  a  partition  suit  brought  by  Benjamin  Page,  as 
next  friend  of  the  two  minor  children  of  Robert  P.  Boyce,  it  was  decreed 
that  said  children  owned  an  undivided  one-half  of  3000  acres  of  land 
in  the  Benjamin  Page  survey,  and  that  Robert  Boyce  owned  the  other 
one-half  of  said  3000  acres,  and  commissioners  were  appointed  to  parti- 
tion said  land  and  other  property  belonging  to  the  community  estate  of 
said  Boyce  and  his  deceased  wife.  These  commissioners  made  partition 
of  said  estate,  and  by  their  report  filed  in  said  cause  and  approved  by 
the  court  on  December  16,  1854,  they  allotted  to  said  minors  765  acres 
of  land  off  the  eastern  portion  of  the  Benjamin  Page  survey,  and  to 
Robert  P.  Boyce  2235  acres,  the  balance  of  said  Page  survey.  J.  0. 
Davis  and  J.  J.  Gillespie,  both  of  whom  are  experienced  surveyors,  testi- 
fied for  appellant  that  by  platting  off  the  1000  acres  tract  sold  to  Blood- 
good  the  320-acre  tract  sold  to  McDougal  and  the  765  acres  set  apart  to 
the  minor  children  of  Robert  P.  Boyce,  there  would  remain  as  the  balance 
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of  said  Page  survey  a  tract  of  2084  acres,  which  would  include  the  200 
acres  sued  for,  and  that  this  2084  acres  could  be  identified  and  located 
upon  the  ground. 

It  was  shown  that  the  records  of  the  Justice  Court  in  which  the 
judgment  in  the  case  of  Groesbeck  and  Rice  v.  Boyce  et  al.  was  rendered 
and  all  the  papers  in  said  cause  could  not  be  found  and  were  lost  or 
destroyed.  For  the  purpose  of  showing  an  outstanding  title  the  appellees 
introduced  in  evidence  a  deed  from  Benjamin  Page  to  Lydia  Page,  dated 
June  25,  1842,  conveying  the  Benjamin  Page  headright  league  lying  on 
Cypress  Creek,  in  Harris  County.  This  deed  recites  a  consideration  of 
$1000,  and  was  recorded  in  Harris  County  on  October  12,  1843.  The 
certificate  for  the  Page  headright  survey  patented  to  J.  W.  White  was 
located  prior  to  the  execution  of  the  deed  from  Benjamin  Page  to  Lydia 
Page.  No  such  possession  of  the  land  by  appellants  was  shown  as  would 
entitle  them  to  prescribe  under  any  of  the  statutes  of  limitation.  The 
case  was  tried  by  the  court  below  without  a  jury  and  judgment  was  ren- 
dered for  defendants.  No  conclusions  of  fact  and  law  appear  in  the 
record,  but  the  judgment  recites  that  the  plaintiff  failed  to  establish 
title  to  the  land  sued  for  as  against  the  defendants. 

We  think  the  judgment  should  be  affirmed,  because  the  description 
in  the  sheriffs  deed  under  which  appellant  claims,  when  applied  to  the 
land  shown  by  the  undisputed  extrinsic  evidence  to  have  been  owned  by 
Robert  Boyce  in  the  Benjamin  Page  survey  at  the  time  of  the  sheriffs 
levy  and  sale,  is  insufficient  to  identify  the  land  attempted  to  be  conveyed. 
The  deed  is  not  void  upon  its  face  for  insufficiency  of  description,  and  if 
the  extrinsic  evidence  offered  by  appellant  had  shown  that  at  the  time  of 
such  levy  and  sale  Boyce  owned  a  segregated  tract  of  2300  acres  on  the 
Page  survey  the  description  in  said  deed  would  have  been  sufficient  to  pass 
the  title  to  whatever  interest  he  owned  in  said  2300-acre  tract.  Herman 
v.  Likens,  90  Texas,  448. 

The  undisputed  evidence  shows  that  at  the  date  of  the  levy  and  sale 
Boyce  owned  an  undivided  one-half  interest  in  not  less  than  2849  acres 
of  the  Page  survey.  At  the  time  of  the  levy  and  sale  no  partition  had 
been  made  between  Boyce  and  his  children  and  he  owned  one-half  interest 
in  all  of  the  Page  survey,  except  the  two  tracts  sold  to  Bloodgood  and 
McDougal.  Subtracting  the  quantity  of  land  in  these  two  tracts,  to 
say,  1320  acres,  from  the  quantity  contained  in  the  Page  survey,  there 
remained  a  balance  of  2849.6  acres.  Admitting  that  these  2849  acres 
could  be  easily  identified  by  establishing  the  lines  of  the  Bloodgood  and 
McDougal  tracts,  there  was  no  way  in  which  the  purchaser  could  identify 
the  specific  2300  acres  in  which  the  interest  of  Boyce  was  attempted  to 
be  sold.  We  think  the  sheriffs  deed  clearly  purports  to  convey  the 
interest  of  Boyce  in  2300  acres  on  the  Page  survey,  and  not  his  interest 
in  said  survey,  estimated  at  2300  acres.  Such  being  the  description  of 
the  land  levied  upon  and  sold,  how,  under  the  evidence  in  this  case, 
could  a  bidder  know  what  land  was  being  offered  for  sale  ?  The  purchaser 
could  probably  have  ascertained  without  unreasonable  trouble  that  Boyce 
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owned  a  one-half  interest  in  all  of  the  Page  survey  remaining  after  the 
sale  of  the  tracts  to  Bloodgood  and  McDougal,  and  that  this  balance 
amounted  to  2849  acres,  but  there  was  no  possible  way  in  which  he  could 
have  ascertained  out  of  what  portion  of  the  2849  acres  the  2300  acres  in 
which  Boyce's  interest  was  sold  was  to  be  taken. 

The  fact  that  after  the  sheriff's  sale  the  interest  of  Boyoe  in  the  Page 
survey  was  segregated,  and  by  the  partition  decree  he  was  allotted  a 
specific  tract  of  2235  acres,  can  not  aid  the  description  in  the  deed,  be- 
cause the  law  requires  that  when  land  is  6old  by  one  who  acts  in  hostility 
to  the  owner  it  must  at  the  time  of  such  sale,  from  the  description  of  the 
land  levied  upon,  be  within  the  power  of  all  who  are  entitled  to  become 
bidders  to  know  what  property  is  offered  for  sale.  The  description  of 
land  levied  upon  and  sold  by  a  sheriff  must  not  be  so  uncertain  and 
indefinite  as  to  leave  to  surmise  or  guess  what  the  officer  intended  to 
sell.  The  evidence  shows  that  the  community  estate  of  Boyce  and  his 
deceased  wife  consisted  of  other  property  of  greater  value  than  the 
interest  of  said  estate  in  the  Page  survey,  and  it  was  impossible  to  have 
known  at  the  time  of  the  sale  by  the  sheriff  what,  if  any,  portion  of  the 
Page  land  would  be  allotted  to  Boyce.  The  uncertainty  in  the  descrip- 
tion of  the  land  attempted  to  be  surveyed  existing  at  the  time  the  deed 
was  executed  could  not  be  cured  by  showing  that  facts  subsequently 
occurred  which  vested  title  in  Boyce  to  a  specific  portion  of  the  Page 
survey  containing  approximately  the  same  quantity  of  land  as  the  tract 
mentioned  in  the  deed.  The  interest  of  a  defendant  in  execution  can  not 
be  sacrificed  or  exposed  to  sacrifice  by  selling  his  property  under  a  de- 
scription so  uncertain  as  to  render  it  impossible  for  bidders  to  know 
what  they  are  buying,  and  thereby  probably  deterring  them  from  offering 
a  fair  value  for  the  property.  Wofford  v.  McKenna,  23  Texas,  36; 
Norris  v.  Hunt,  51  Texas,  609;  Wooten  v.  Arledge,  54  Texas,  395; 
Pfeiffer  v.  Lindsay,  66  Texas,  123 ;  Herman  v.  Likens,  90  Texas,  448. 

The  judgment  of  the  court  below  is  affirmed. 

Affirmed, 

Writ  of  error  refused. 


Susan  M.  Palmer  and  Husband  v.  Harris  County. 

Decided  May  29,  1902. 

1.— Eminent  Domain — Necessity — Determination. 

In  a  proceeding  to  condemn  land  for  a  ditch  to  drain  a  public  highway, 
the  necessity  for  taking  the  land  for  such  purpose  should  not  be  submitted  to 
the  jury  trying  the  case  in  the  county  court,  since  the  determination  of  the 
commissioners  court  as  to  such  necessity  is  conclusive  on  that  point.  Gen.  Lbwb 
1901,  p.  223. 
2.— Same— Value  of  Land— Verdict  Too  Small. 

Where  the  application  for  condemnation  stated  the  value  of  the  land  at 
$100  per  acre,  the  commissioners  assessed  it  at  $75,  and  the  witnesses  all  put 
it  at  from  $60  to  $300,  except  one  who  put  it  at  $40,  a  verdict  assessing  the 
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land  at  $40  is  so  manifestly  against  the  weight  of  the  evidence  as  to  require 
a  reversal  of  the  judgment. 

2.— Same— Judgment— Devesting  Title. 

In  condemnation  proceedings  for  highway  purposes  the  judgment  should  not 
undertake  to  devest  the  title  of  the  owner  of  the  land,  but  only  to  subject  the 
land  to  the  use  required. 

Appeal  from  the  County  Court  of  Harris.  Tried  below  before  Hon. 
E.  H.  Vasmer. 

L.  B.  Moody,  for  appellants. 

F.  L.  Schwander,  County  Attorney,  for  appellee. 

GARRETT,  Chief  Justice. — This  appeal  is  from  a  judgment  of  the 
County  Court  in  a  proceeding  by  the  county  of  Harris  to  condemn  land 
belonging  to  the  appellant  for  the  construction  of  a  ditch  to  drain  a 
public  road.  The  court  correctly  refused  to  submit  to  the  jury  the  ques- 
tion of  the  necessity  of  taking  the  land.  That  matter  was  concluded  by 
the  action  of  the  commissioners  court  in  determining  that  it  was  neces- 
sary to  use  the  land  for  the  purpose  of  draining  the  public  road.  Chap. 
84,  sec.  14,  Acts  27th  Leg.  (Gen.  Laws,  p.  223) ;  Mills  on  Em.  Dom.,  sec. 
11;  10  Am.  and  Eng.  Enc.  of  Law,  1057. 

But  the  judgment  of  the  court  below  should  be  reversed  because  the 
jury  have  clearly  allowed  the  appellant  inadequate  compensation  for  the 
land.  It  may  be  that  the  jury  were  influenced  by  the  idea  that  it  might 
not  have  been  necessary  to  use  all  of  the  tract  sought  to  be  condemned 
for  the  construction  of  the  ditch,  but  the  proceeding  was  to  condemn 
the  entire  tract,  and  so  far  as  presented  by  the  record  the  value  of  the 
land  might  be  so  affected  by  the  construction  of  the  ditch  as  to  destroy 
its  use  by  the  appellant  for  any  purpose.  Hence  the  inquiry  must  be 
addressed  to  the  market  value  of  the  entire  tract  sought  to  be  condemned. 
In  the  application  for  condemnation  the  county  attorney  put  the  value 
at  $100  an  acre;  the  commissioners  assessed  the  same  at  $75,  while  the 
jury  in  the  County  Court  rendered  a  verdict  assessing  it  at  $40,  for  which 
judgment  was  rendered.  The  valuation  is  found  upon  the  evidence  of 
one  witness  and  is  the  lowest  valuation  given  bj  any  witness,  though  it 
is  true  that  one  of  the  witnesses  testified  that  the  land  was  not  fit  for 
cultivation,  yet  he  did  not  fix  any  value.  All  of  the  other  witnesses  for 
both  plaintiff  and  defendant,  of  whom  quite  a  number  were  called,  testi- 
fied that  the  land  was  worth  from  $60  to  $300  an  acre.  The  verdict  is 
so  manifestly  against  the  great  preponderance  of  the  evidence  that  we 
deem  it  our  duty  to  set  it  aside.  In  view  of  another  trial  of  the  case  the 
attention  of  the  court  below  is  called  to  the  form  of  the  judgment  that 
should  be  entered.  The  court  should  not  undertake  to  devest  the  title 
of  the  owner,  but  only  to  subject  the  land  to  the  use  required.  Railway 
v.  Markel,  32  Texas  723. 

Reversed  and  remanded. 


342  29  Texas  Civil  Appeals  Reports,        [1st  District, 

Gulf,  Colorado  &  Santa  Pe  Railway  Company  v.  Jim  Jackson 

Decided  May  29,  1902. 

1. — Pleading  and  Charge — Issue  Not  Raised. 

It  is  reversible  error  for  the  trial  court  to  submit  to  the  jury  an  issue  not 
raised  by  the  pleading  and  evidence  in  the  case,  such  as  an  agreement  by  the 
defendant  to  give  plaintiff  transportation  back  home  from  the  place  of  his  work* 
where  such  agreement  was  not  alleged  or  proved. 

2.— Contract  of  Hire — Breach— Measure  of  Damages. 

The  measure  of  damages  for  breach  of  a  contract  of  hire  is  ordinarily  the 
difference  between  what  would  have  been  earned  under  the  contract  and  what 
could  have  been  earned  by  the  exercise  of  reasonable  diligence  at  other  em- 
ployments during  the  time  covered  by  the  contract,  and  in  addition  thereto 
any  special  damage  which  is  pleaded  and  shown  to  have  been  in  the  reasonable 
contemplation  of  the  parties  at  the  time  the  contract  was  entered  into  as  a 
probable  result  of  its  breacn. 

3. — Same — Special  Damages. 

Where  defendant  hired  plaintiff  to  work  at  a  distant  point,  and  upon  his 
arrival  there  he  was  refused  employment,  and  being  without  means,  suffered 
from  cold,  hunger,  and  exposure  to  the  weather,  the  damages  resulting  from 
the  causes  last  named  are  recoverable  as  being  within  the  contemplation  of  the 
parties. 

Appeal  from  the  County  Court  of  Harris.  Tried  below  before  Hon. 
E.  H.  Vasmer. 

J.  W.  Terry  and  Chas.  K.  Lee,  for  appellant. 

PLEASANTS,  Associate  Justice. — This  suit  originated  in  the  Jus- 
tice Court  and  there  were  no  written  pleadings.  The  statement  on  the 
justice's  docket  shows  that  the  suit  was  brought  to  recover  "damages  for 
breach  of  contract,  loss  of  time,  inconvenience,  and  mental  and  physical 
suffering  in  consequence  of  such  breach,  and  loss  of  wages  promised." 
The  amount  claimed  was  $200.  The  plaintiff  recovered  a  judgment  in 
the  Justice  Court  for  the  amount  sued  for.  The  defendant  appealed  to 
the  County  Court,  and  upon  the  trial  in  that  court  by  a  jury  a  verdict 
and  judgment  was  rendered  in  favor  of  plaintiff  for  $100,  from  which 
judgment  the  defendant  prosecutes  this  appeal. 

The  testimony  in  the  case  is  conflicting.  The  evidence  adduced  by 
the  appellee  was  in  substance  as  follows:  Appellee  was  employed  by  a 
duly  authorized  agent  of  appellant  to  go  to  Mill  Creek,  in  Austin  County, 
and  work  upon  appellant's  road.  Said  agent  promised  appellee  that  he 
would  be  paid  from  $1.25  to  $1.50  per  day  for  his  services,  and  told  him 
that  the  work,  which  consisted  in  relaying  appellant's  track,  would  last 
for  a  year.  Appellee  lived  at  Houston  at  the  time  he  was  offered  said 
employment,  and  when  he  agreed  to  accept  the  offer  he  was  furnished  a 
pass  over  appellant's  road  from  Houston  to  Mill  Creek.  Appellants 
agent  who  sent  appellee  to  Mill  Creek  told  him  that  appellant  would 
furnish  him  with  board  and  lodging  and  would  deduct  50  cents  per  day 
from  his  wages  to  pay  for  same.    This  agent  knew  at  the  time  he  sent 
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appellee  to  Mill  Creek  that  the  latter  had  no  money  and  was  without 
means  of  obtaining  board  or  lodging.  When  appellee  reached  Mill  Creek 
he  went  to  appellant's  agent  who  was  in  charge  of  the  work,  gave  him  a 
note  from  the  agent  who  had  sent  him  there,  and  asked  to  be  given  work. 
He  was  told  that  there  was  no  work  for  him.  He  then  asked  for  some- 
thing to  eat  and  this  request  was  also  refused.  Appellee  and  several 
others  who  had  been  employed  by  the  appellant  at  the  time  appellee  was 
employed  and  had  been  sent  with  him  from  Houston,  then  walked  from 
Mill  Creek  to  Sealy,  another  station  on  appellant's  road  in  Austin  County, 
and  requested  the  agent  there  to  telegraph  appellant's  agent  at  Houston 
and  inform  him  that  they  had  been  refused  employment  and  request  him 
to  send  them  a  pass  to  enable  them  to  get  back  home.  This  telegram  was 
sent,  but  the  request  for  a  pass  was  refused.  Appellee  slept  out  that  night 
and  the  next  day  walked  back  to  Houston.  He  bad  nothing  to  eat  for 
about  two  days.  The  weather  was  very  cold,  and  he  suffered  greatly 
from  hunger,  cold,  and  exposure.  After  his  return  to  Houston  appellee 
tried  to  secure  other  employment,  but  was  unable  to  do  so  for  four  or 
five  months. 

On  the  other  hand,  the  testimony  introduced  by  the  appellant  would 
authorize  the  finding  that  the  appellee,  when  he  reached  Mill  Creek, 
was  oflEered  work  by  appellant's  agent  to  whom  he  was  directed  to  apply, 
but  that  he  was  not  satisfied  with  the  character  of  the  work  and  re- 
fused to  accept  the  employment.  Such  being  the  state  of  the  evidence, 
the  trial  court, 'at  appellee's  request,  gave  the  jury  the  following  in- 
struction :  "If  you  find  from  the  evidence  in  this  case  that  there  was  a 
contract  between  the  plaintiff  and  the  defendant,  and  that  it  was  a  part 
of  said  contract  that  the  plaintiff,  Jim  Jackson,  was  to  be  transported 
back  to  Houston  at  the  close  of  his  term  of  service,  if  any  such  term 
of  service,  or  at  any  other  time,  and  if  you  further  find  that  the  de- 
fendant railroad  refused  to  so  transport  the  plaintiff  without  any  f ault 
on  his,  the  plaintiff's  part,  and  that  the  plaintiff,  Jim  Jackson,  was 
compelled  to  walk  or  find  other  means  of  transportation  than  that 
agreed  on,  if  any  such,  then  in  rendering  your  verdict  you  will  take 
into  consideration  any  damages,  if  any  such  damages,  that  resulted 
from  the  plaintiff  having  to  so  provide  his  own  means  of  transportation." 

This  charge  was  clearly  erroneous  in  that  it  presented  an  issue  not 
raised  by  the  pleadings  or  the  evidence.  Appellee  does  not  allege  in  his 
pleading  that  appellant  agreed  to  give  him  transportation  back  to  Hous- 
ton after  the  termination  of  his  contract  of  service,  or  in  event  he  should 
from  any  cause  fail  to  enter  appellant's  service  after  he  reached  Mill 
Creek,  and  there  is  not  a  word  of  testimony  to  this  effect  to  be  found  in 
the  record.  It  is  a  settled  rule  of  decision  that  it  is  reversible  error  for 
a  trial  court  to  submit  to  the  jury  an  issue  not  raised  by  the  pleading 
and  evidence  in  the  case.  The  Teason  for  the  rule  is  that  by  the  submis- 
sion of  the  issue  the  jury  are  led  to  believe  that  in  the  opinion  of  the 
court  there  is  evidence  in  the  case  to  raise  such  issue  and  the  same  is 
supported  by  the  pleading,  and  they  are  thus  influenced  to  return  a 
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verdict  which  they  would  otherwise  not  have  rendered.  The  enforce- 
ment of  this  rule  is  specially  demanded  by  the  facts  of  this  case.  As 
before  stated  the  testimony  is  conflicting,  and  the  jury  might  very  well 
have  found  that  appellant  had  not  breached  its  contract  to  give  the 
appellee  employment,  and  yet  have  concluded  under  this  charge  that  it 
was  appellant's  duty  to  give  appellee  transportation  back  to  Houston, 
and  that  its  failure  to  do  so  rendered  the  appellant  liable  for  any  dam- 
ages sustained  by  the  appellee  by  reason  of  his  not  being  furnished 
transportation  home. 

We  do  not  deem  it  necessary  to  consider  appellant's  remaining  assign- 
ments in  detail,  but  will  content  ourselves  with  a  brief  statement  of  our 
conclusion  upon  the  material  issues  presented. 

The  evidence  is,  we  think,  sufficient  to  show  that  appellant  contracted 
to  employ  the  appellee  for  a  year,  provided  the  work  of  repairing  its 
track  was  not  complete  before  the  expiration  of  that  time.  It  was  not 
necessary  in  order  to  make  this  contract  binding  upon  appellant  that 
the  appellee  should  have  agreed  to  work  for  that  length  of  time.  It 
was  competent  for  the  parties  to  make  a  contract  binding  upon  one  of 
them  for  a  certain  length  of  time,  but  which  the  other  might  terminate 
whenever  he  saw  fit.  Such  being  in  our  opinion  the  character  of  the 
contract  shown  by  the  evidence  in  this  case,  the  appellant  would  be 
liable  for  all  of  the  damages  which  were  directly  caused  by  its  breach 
of  the  contract.  In  order  for  appellee  to  recover  the  wages  which  .he 
would  have  earned  under  the  contract,  he  must  show  that  he  used  due 
diligence  to  obtain  other  employment  and  failed  to  do  so,  and  any 
amount  which  he  may  have  earned  from  other  sources  should  be  de- 
ducted from  the  amount  he  would  have  earned  under  the  contract 
While  the  evidence  as  to  appellee's  efforts  to  secure  other  employment 
and  as  to  what  portion  of  the  time  covered  by  the  contract  he  was  unable 
to  secure  other  employment  is  meager  and  somewhat  unsatisfactory, 
we  can  not  say  that,  in  the  absence  of  any  contradictory  evidence  on  the 
part  of  appellant,  it  was  too  indefinite  and  uncertain  to  support  a 
finding  for  any  wages  due  under  the  contract  While  the  measure  of 
damages  for  a  breach  of  a  contract  of  hire  would  generally  be  the  differ- 
ence between  what  would  have  been  earned  under  the  contract  and 
what  could  have  been  earned  by  the  exercise  of  reasonable  diligence  at 
other  employments  during  the  time  covered  by  the  contract,  such  is  not 
the  exclusive  measure  of  damages.  If  any  special  damage  is  pleaded 
which  is  shown  to  have  been  in  the  reasonable  contemplation  of  the 
parties  at  the  time  the  contract  was  entered  into  as  a  probable  result  of 
its  breach,  the  special  damages  so  shown  can  be  recovered  in  addition  to 
the  damages  which  would  ordinarily  result  from  the  breach  of  the 
contract.  The  appellee  in  his  pleadings  claimed  damages  not  only  for 
the  wages  he  would  have  earned  under  the  contract,  but  for  the  in- 
convenience and  suffering  he  sustained  by  reason  of  its  breach.  The 
evidence  shows  that  appellant's  agent  was  informed  before  appellee  left 
his  home  that  he  was  without  money  or  means  of  any  kind  with  which 
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to  procure  food  and  lodging,  and  that  appellant  agreed  and  promised 
to  furnish  same  and  to  reimburse  itself  out  of  the  wages  to  be  earned 
by  appellee  under  his  contract  of  employment.  Under  these  facts  we 
think  appellee  was  entitled  upon  the  breach  of  the  contract  by  the  ap- 
pellant to  recover  not  only  for  the  wages  shown  to  have  been  lost  by  him 
by  reason  of  such  breach,  but  also  damages  for  the  suffering  sustained 
by  hunger  and  exposure  to  the  weather,  such  damages  being  clearly 
within  the  reasonable  contemplation  of  the  parties  as  a  probable  result 
of  the  breach  of  the  contract. 

In  view  of  another  trial  it  would  not  be  proper  for  us  to  express  any 
opinion  upon  the  weight  of  the  evidence  on  the  issue  as  to  whether  or 
not  the  appellant  breached  the  contract,  and  appellant's  assignment 
which  attacks  the  judgment  as  being  contrary  to  the  great  weight  and 
preponderance  of  the  evidence  is  not  passed  upon.  For  the  error  in  the 
charge  above  indicated,  the  judgment  of  the  court  below  is  reversed  and 
the  cause  remanded. 

Reversed  and  remanded. 


Western  Union  Telegraph  Company  v.  James  B.  Sorsby. 

Decided  May  31,  1902. 

L— Telegraph  Company— Negligence — Connecting  Line. 

Where,  by  the  contract  of  transmission,  the  telegraph  company  was  to 
transmit  the  message  by  telegraph  to  a  point  not  on  its  own  line,  and  its  liability 
was  limited  to  its  own  line,  and  the  message  was  delivered  by  it  to  the  con- 
necting line,  its  failure  to  transmit  it  to  the  addressee  at  destination  by  mail 
or  telephone,  on  ascertaining  that  the  connecting  line  was  not  working  to  that 
point,  did  not  render  it  liable  as  for  negligence. 

2.— Same— Forwarding  by  Mail— Charge. 

A  message  was  addressed  to  a  point  on  a  connecting  line,  and  defendant 
company  delivered  it  to  such  connecting  line,  and  discovered  that  the  line  was 
not  in  order.  Plaintiff  sought  to  recover  on  the  grounds  of  failure  to  send 
to  destination  by  mail  or  telephone,  and  of  failure  to  notify  defendant.  The 
court  overruled  defendant's  exception  to  the  first  ground.  Held,  that  it  was 
error  to  admit  evidence  in  support  of  such  first  ground,  and  to  allow  argument 
in  behalf  of  a  recovery  thereon,  and  the  error  was  not  cured  by  a  charge 
limiting  recovery  to  the  second  ground,  and  by  addendum  instructing  the  jury 
that  they  could  not  hold  defendant  liable  for  failure  to  transmit  by  mail  or  tele- 
phone. 
3.— Same— Duty  of  Notice  to  Sender. 

Where  a  telegraph  company  discovers,  after  accepting  a  message  for  trans- 
mission,  that  by  reason  of  the  disturbed  conditions  of  its  own  line  it  can  not 
perform  its  contract,  the  law  imposes  the  duty  to  notify  the  sender,  but  this 
duty  is  not  absolute,  and  arises  only  when  ordinary  prudence  in  the  protection 
of  the  interests  of  the  party  concerned  requires  it. 

4.— Same. 

A  telegraph  company  accepting  a  message,  the  importance  of  which  it  knows, 
for  delivery  at  a  point  on  the  line  of  a  connecting  carrier,  undertakes  as  the 
agent  of  the  sender  to  deliver  it  to  the  connecting  line,  and  where  it  ascertains, 
on  delivering  the  message  to  such  connecting  line,  that  the  latter  can  not 
promptly  transmit  it,  it  is  its  duty  to  notify  the  sender,  and  for  its  failure  to 
do  so  it  will  be  liable  as  for  negligence. 
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Appeal  from  the  Court  of  Waller.    Tried  below  before  Hon. 

Jno.  M.  Pinckney. 

Norman  0.  Kittrell,  for  appellant. 

Hannay  &  Tomplcins  and  J.  V.  Meeks,  for  appellee. 

GILL,  Associate  Justice. — J.  B.  Sorsby  sued  the  appellant  tele- 
graph company  for  damages  for  failure  to  promptly  transmit  and  de- 
liver a  telegram  sent  by  W.  Boulware  on  March  22,  1901,  from  Waller, 
Texas,  to  Sloan  Jemison  at  Angleton,  Texas,  for  plaintiff's  benefit  A 
trial  by  jury  resulted  in  a  verdict  and  judgment  for  plaintiff  for  $1000, 
from  which  the  defendant  has  appealed. 

The  message  was  as  follows:  "Sloan  Jemison,  Angleton,  Texas: 
Tell  Jim  Sorsby  come  at  once.  Johnny  very  low.  Answer.  W.  Boul- 
ware." 

It  was  delivered  to  defendant's  agent  at  Waller  on  the  evening  of 
March  22,  1901,  for  transmission  by  telegraph  over  its  lines  and  con- 
necting lines  to  the  addressee  at  Angleton.  The  message  was  prepared 
as  a  night  message,  as  it  would  have  subserved  its  purpose  had  it  reached 
the  addressee  at  any  time  before  12  m.  of  March  23d.  The  defendant 
did  not  own  a  line  into  Angleton,  but  owned  and  was  operating  a  line 
to  Chenango  Junction,  from  which  point  the  Velasco  Terminal  Bail- 
way  Company  owned  and  operated  a  telegraph  line  into  Angleton.  The 
message  reached  Chenango  by  10  o'clock  a.  m.  of  March  23d,  and  was 
received  by  defendant's  agent  at  that  point,  who  was  also  the  agent  of 
the  Velasco  Terminal  line.  The  wires  of  the  latter  line  were  not  in 
working  order,  and  the  message  could  not  be  transmitted  by  that  means 
to  Angleton  in  time  for  plaintiff  to  leave  for  Waller  on  the  only  train 
which  he  could  have  taken  at  that  point  in  time  to  reach  his  sick 
brother  before  his  death.  The  message  was  sent  from  Chenango  to 
Angleton  on  the  23d  and  was  delivered  to  the  addressee  about  5  o'clock 
p.  m. 

The  person  mentioned  in  the  massage  as  "Johnny"  was  the  brother 
of  plaintiff,  and  was  very  ill  and  died  before  plaintiff  reached  his  bed- 
side. Had  the  message  been  promptly  transmitted  plaintiff  would  hate 
been  with  his  brother  before  the  latter*s  death. 

Angleton  is  three  miles  from  Chenango  Junction  and  defendant  could 
have  forwarded  the  message  from  that  point  by  mail,  or  could  have 
telephoned  it  in  time,  the  two  towns  being  connected  by  telephone. 

Had  defendant  notified  the  sender  of  the  fact  that  the  connecting 
line  was  in  no  condition  to  receive  it  and  promptly  transmit  it,  the 
sender  could  and  would  have  communicated  with  plaintiff  by  telephone 
in  ample  time  for  him  to  depart  on  the  necessary  train.  Defendant 
did  not  mail  the  message.  Did  not  telephone  it  nor  adopt  any  other 
means  of  forwarding  it  in  time  and  did  not  inform  the  sender  of  the 
condition  of  the  connecting  line. 
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Plaintiff  sought  to  recover  upon  three  grounds,  (1)  because  the  de- 
fendant was  negligent  in  failing  to  mail  the  message  to  Jemison  when 
it  was  found  that  it  could  not  be  promptly  sent  over  its  connecting  line ; 
(2)  because  it  failed  to  transmit  the  message  by  telephone  when  it  dis- 
covered its  connecting  line  was  unable  to  handle  it;  and  (3)  because  it 
failed  to  notify  the  sender  of  its  inability  to  forward  the  message  to  its 
destination,  and  thus  give  the  sender  an  opportunity  to  resort  to  the 
telephone  or  other  means  to  reach  plaintiff  in  time. 

Defendant,  after  exceptions  and  general  denial,  pleaded  that  it  did 
not  own  a  line  into  Angleton,  and  had  undertaken  by  its  contract  to  do 
no  more  than  to  promptly  transmit  the  message  over  its  own  lines  and 
to  deliver  it  to  the  agent  of  its  connecting  line,  and  in  this  respect  it 
had  performed  its  full  duty. 

It  was  also  pleaded  in  defense  that  plaintiff  had  been  guilty  of  con- 
tributory negligence,  because  by  the  use  of  a  private  conveyance  he 
could  have  gone  to  a  station  on  the  International  &  Great  Northern 
railroad  and  thus  reached  his  brother  before  his  death,  and  this  he  failed 
to  do,  and  because  the  sender  was  guilty  of  contributory  negligence  in 
this:  the  message  requested  an  answer,  and  when  the  sender  failed  to 
receive  an  answer  within  a  reasonable  time  he  should  have  known  that 
his  message  had  failed  to  reach  the  addressee  and  should  have  resorted 
to  the  telephone  for  the  purpose  of  communicating  with  him. 

Against  each  of  the  grounds  of  recovery  relied  on  by  plaintiff  defend- 
ant urged  a  special  exception  questioning  their  sufficiency  as  a  basis  of 
liability.  These  were  overruled  by  the  court.  When  evidence  was 
offered  in  support  of  them  objection  was  interposed,  but  the  court 
admitted  the  testimony,  and  defendant  preserved  the  points  by  bill  of 
exception. 

When  counsel  for  plaintiff  was  arguing  the  cause  before  the  jury  he 
discussed  the  failure  of  defendant  to  forward  the  message  by  mail  or 
telephone,  and  urged  those  grounds  as  a  basis  for  a  verdict  in  plaintiff's, 
favor.  To  this  defendant  excepted,  and  the  exception  being  overruled, 
reserved  its  bill- 
In  his  charge  to  the  jury  the  court  submitted  as  a  basis  of  liability 
only  the  issue  of  defendant's  negligence  in  failing  to  promptly  notify 
the  sender  of  the  disturbed  and  useless  condition  of  its  connecting  line, 
in  an  addendum  to  the  charge,  coming  after  the  signature  of  the  judge 
to  the  main  charge,  the  jury  were  instructed  that  they  could  not  hold 
the  defendant  liable  for  failure  to  transmit  by  mail  or  telephone. 

Under  the  first  and  second  assignments  of  error  defendant  complains 
of  the  action  of  the  trial  court  in  overruling  the  exceptions  to  the  por- 
tion of  plaintiff's  pleadings  in  which  the  failure  of  defendant  to  mail 
or  telephone  the  message  from  Chenango  to  Angleton  was  set  up  as 
negligence  upon  which  liability  could  be  predicated,  and  of  the  action 
of  the  court  in  hearing  evidence  in  support  of  the  allegations  and  per- 
mitting argument  thereon. 
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We  are  of  opinion  the  court  erred  in  the  respect  complained  of.  That 
defendant  did  not  own  and  operate  a  telegraph  line  from  Chenango  to 
Angleton  is  an  undisputed  fact  in  the  case.  This  fact  was  not  only 
pleaded  as  a  defense,  but  may  be  said  to  have  been  disclosed  by  the 
amended  petition.  It  is  at  least  true  that  the  contract  for  transmission 
as  alleged  plainly  bound  defendant  to  transmit  the  message  by  telegraph 
and  there  was  no  obligation  either  contractual  or  otherwise  to  use  the 
mails  or  telephone.  Had  the  defendant  owned  the  line  into  Angleton 
and  had  found  it  unfit  for  use  because  of  influences  it  could  neither 
foresee  nor  control  by  the  exercise  of  ordinary  care,  such  facts,  if  shown, 
would  have  been  a  defense  to  a  suit  for  failure  to  transmit.  If  the  con- 
dition of  the  line  was  due  to  defendant's  negligence,  the  use  of  the  mails 
or  telephone  by  it  would  have  been  no  defense  if  damage  had  accrued, 
notwithstanding  the  effort  to  transmit  the  message  by  either  one  or 
both  of  those  means.  Neither  of  those  means  was  selected  by  the  sender, 
and  defendant  did  not  bind  itself  to  use  other  than  its  established  means 
to  transmit  the  message. 

But  the  error  is  more  vital  in  another  aspect  of  the  case.  The  de- 
fendant did  not  contract  to  transmit  the  message  to  Angleton,  but  by 
a  clause  in  the  contract  expressly  limited  its  liability  to  its  own  lines, 
and  undertook  no  more  than  as  the  agent  of  the  sender  to  deliver  the 
message  to  its  connecting  line.  It  had  no  control  over  the  connecting 
line  and  was  in  no  way  responsible  for  its  condition  when  the  message 
was  tendered  it  at  Chenango.  Notwithstanding  this  the  court,  by  hear- 
ing evidence  and  argument  on  the  issues,  permitted  the  jury  to  regard 
them  as  a  basi6  for  liability  until  the  close  of  the  case  and  the  end  of 
the  charge,  thus  permitting  them  to  become  thoroughly  imbued  with 
the  idea  that  the  company  owed  plaintiff  a  duty  in  the  respects  men- 
tioned. 

Plaintiff  seeks  to  meet  these  assignments  in  two  ways:     (1)    By  the 

.  contention  that  the  failure  of  the  company  to  mail  or  telephone  the 

message  from  Angleton  was  negligence  constituting  a  valid  ground  of 

liability  and  the  error,  if  any,  was  against  the  plaintiff.    (2)    The  error, 

if  any,  was  harmless  and  fully  cured  by  the  charge  of  the  court. 

For  the  reasons  already  given  it  is  clear  that  the  court  correctly  sub- 
mitted only  one  basis  of  liability,  and  plaintiff's  counsel  seem  to  have 
conceded  this,  as  they  do  not  appear  to  have  sought  to  induce  the  court 
to  submit  any  other. 

In  determining  whether  the  error  was  harmless  it  is  proper  to  look 
among  other  things  to  the  entire  charge  of  the  court.  We  have  already 
noted  the  respect  in  which  the  court  sought  to  withdraw  the  improper 
issues  from  the  consideration  of  the  jury.  In  another  part  of  the  charge 
the  court  instructed  the  jury  that  "It  was  the  duty  of  defendant 
*  *  *  to  have  exercised  ordinary  care  *  *  *  to  have  promptly 
transmitted  and  made  delivery  of  same  to  Sloan  Jemison  at  Angleton, 
Texas,  on  the  morning  of  March  23d.  *  *  *"  Thus  in  effect  keeping 
before  the  jury  the  issues  complained  of.    We  have  already  seen  that 
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defendant  had  undertaken  no  such  duty  and  it  was  not  a  duty  which 
under  the  circumstances  of  this  case  the  law  imposed. 

Another  feature  which  tended  to  accentuate  its  harmful  character 
was  the  proximity  of  the  towns  of  Chenango  and  Angleton.  They  were 
only  three  miles  apart,  and  the  fact  that  timely  delivery  could  have 
been  made  by  a  resort  to  other  means  doubtless  impressed  the  jury,  as 
it  evidently  impressed  counsel  for  plaintiff,  and  would  naturally  im- 
press anyone.  A  messenger  on  horseback  could  have  accomplished  the 
delivery  in  a  short  time  and  with  little  trouble,  and  considering  the 
nature  of  the  message,  it  was  such  an  act  as  one  friend  would  voluntarily 
do  for  another  or  even  for  a  stranger.  But  it  must  be  borne  in  mind 
that  this  was  a  business  transaction  in  which  the  company  was  not  bound 
to  respond  to  the  dictates  of  kindness  or  sentiment.  It  was  equipped 
to  transact  its  affairs  in  a  certain  way.  Its  agents  were  doubtless  clothed 
with  a  restricted  authority  in  expending  the  means  of  the  company  in 
furtherance  of  its  undertakings.  The  defendant  had  the  unquestioned 
right  to  have  the  jury  clearly  instructed  as  to  its  duties  and  liabilities 
and  to  have  the  minds  of  the  jury  kept  free  from  the  influence  of  evi- 
dence or  argument  which  had  no  legitimate  bearing  on  the  issue  of 
liability.  This  right  it  persistently  sought  to  secure  at  every  stage  of 
the  trial.  Counsel  should  never  be  permitted  to  discuss  facts  not  in  the 
record.  How  much  more  harmful  must  be  the  combined  effect  of  the 
discussion  of  facts  and  circumstances  improperly  in  the  record  and 
having  the  apparent  approval  of  the  court  up  to  the  last  moment. 

That  such  is  reversible  error  and  is  not  cured  by  a  charge  withdraw- 
ing the  objectionable  matter  from  the  consideration  of  the  jury  finds 
ample  support  in  the  decisions  of  our  own  courts.  Railway  v.  Levy, 
59  Texas,  543 ;  Tucker  v.  Hamlin,  60  Texas,  171 ;  McCauley  v.  Long, 
61  Texas,  74;  Smyth  v.  Caswell,  67  Texas,  567;  Railway  v.  Langston, 
48  S.  W.  Rep.,  610. 

By  the  fourth  assignment  it  is  contended  that  the  defendant  owed 
no  duty  to  advise  the  sender  of  the  condition  of  the  connecting  line.  To 
this  proposition  we  can  not  assent.  It  seems  to  be  fairly  well  settled 
that  if  a  telegraph  company  discovers,  after  accepting  a  message  for 
transmission,  that  by  reason  of  the  disturbed  conditions  of  its  own  lines 
it  can  not  perform  its  contract,  the  law  imposes  the  duty  to  notify  the 
sender.  25  Enc.  of  Law,  old  ed.,  p.  779;  Telegraph  Co.  v.  Harding, 
103  Ind.,  505;  Scott  &  Jarnigan,  Law  of  Telegraphs,  sees.  201,  202. 

This  duty,  however,  is  not  absolute,  but  arises  only  when  ordinary 
prudence  in  the  protection  of  the  interests  of  the  party  concerned  re- 
quires it.    Telegraph  Co.  v.  Davis,  51  S.  W.  Rep.,  258. 

Now,  in  the  case  at  bar  the  company  undertook  to  do  more  than  trans- 
mit the  message  to  Chenango.  It  also  undertook  as  the  agent  of  the 
sender  to  deliver  it  to  the  connecting  line.  Delivery  involves  an  accept- 
ance by  the  party  to  whom  delivery  is  tendered.  If  the  message  had 
been  declined  by  the  connecting  line,  it  would  have  been  the  clear  duty 
of  defendant  as  the  agent  of  the  sender  to  advise  its  principal  of  the 
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fact.  Defendant  knew  of  the  importance  of  the  message',  and  ought  not 
to  be  permitted  to  allow  the  sender  to  rest  in  ignorance  of  facts  within 
the  knowledge  of  defendant  which  if  known  to  the  sender  would  have 
enabled  him  to  adopt  means  to  avert  the  damage  which  might  otherwise 
result.  In  the  case  at  bar  the  company  secured  from  its  connecting  line 
only  a  modified  acceptance;  that  is  to  say,  an  acceptance  with  no  promise 
of  prompt  transmission  as  contemplated  by  the  sender.  „  The  connecting 
line  discharged  its  duty  by  advising  defendant  as  the  agent  of  the  sender 
that  it  could  not  transmit  the  message  at  once,  and  refusing  to  under- 
take to  do  so.  It  was  not  at  fault,  and  against  it  the  plaintiff  could 
have  no  just  complaint.  But  the  law  imposed  on  defendant  in  its 
capacity  as  agent  of  the  sender  the  duties  which  the  sender  might 
reasonably  assume  as  included  within  the  scope  of  the  agency,  and  surely 
it  is  the  duty  of  an  agent,  sent  to  make  delivery  of  a  thing,  to  advise 
his  principal  that  the  person  to  whom  it  is  consigned  refuses  to  accept, 
or  declines  to  accept  on  the  terms  made  by  the  sender.  We  think  the 
transaction  before  us  comes  easily  within  the  principle  announced  in 
the  authorities  cited  in  this  connection.  Defendant  contends,  however, 
that  in  so  holding  we  require  something  to  be  done  without  remunera- 
tion. To  this  we  answer,  if  the  contract  to  transmit  and  deliver  to  the 
connecting  line  comprised  this  duty  also,  the  charges  will  be  presumed 
to  be  commensurate  with  the  duties  undertaken. 

The  evidence  tends  to  show  that  the  agent  of  the  connecting  line  ex- 
pected the  wires  to  be  restored  to  working  condition  at  any  moment, 
but  had  no  means  of  knowing  with  certainty  how  long  the  conditions 
would  continue.  This  the  defendant  knew,  and  the  question  is  one  of 
ordinary  care.  The  court  correctly  submitted  the  issue  to  the  jury  and 
the  assignment  is  overruled. 

The  assignment  that  the  court  erred  in  refusing  to  submit  the  de- 
fence of  contributory  negligence  is  well  taken.  The  pleadings  and  the 
evidence  raise  the  issue,  and  a  special  charge  addressed  to  the  point  was 
asked  and  refused. 

For  the  errors  indicated  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


Joe  G.  Hardin  et  al.  v.  M.  G.  Jones  et  al. 

Decided  May  17,  1902. 

1.— Wife's  Separate  Property— Deed  by  Husband. 

Where  a  husband  buys  land  for  his  wife,  and,  by  virtue  of  a  power  of 
attorney  from  the  owner,  conveys  the  land  to  the  wife  and  delivers  the  deed 
to  her,  no  community  interest  in  the  land  is  thereby  vested  in  the  husband, 
and  his  heirs  can  claim  nothing  under  the  conveyance. 

2.— Witness— Discrediting. 

Appellants  are  in  no  position  to  discredit  the  testimony  of  a  witness  for 
whose  credibility  they  have  vouched  by  introducing  her  as  a  witness  at  the 
trial  below. 
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3.— Trespass  to  Try  Title— Issues  Rendered  Immaterial. 

Where  plaintiffs  sue  in  trespass  to  try  title  as  the  heirs  of  H.  and  fail  to 
show  that  any  title  was  ever  vested  in  H.,  error  in  the  rulings  of  the  court  upon 
an  issue  of  forgery  in  one  of  the  links  of  the  title  is  immaterial. 

4.— Appeal— Special  Issues— Findings  Below— Jury  Trial— Waiver. 

Under  the  statutory  provision  that,  upon  appeal,  an  issue  not  requested  or 
submitted  below  shall  be  deemed  as  found  by  the  court  in  such  manner  as  to 
support  the  judgment,  provided  there  be  evidence  to  sustain  such  finding,  the 
appellate  court  may,  in  support  of  a  judgment  rendered  upon  special  issues, 
and  where  the  uncontradicted  evidence  warrants  it,  ascribe  to  the  trial  court  a 
finding  upon  an  issue  not  submitted  to  the  jury,  and  appellee's  failure  to  request 
the  submission  of  such  issue  was  a  waiver  of  his  constitutional  right  of  a  trial 
by  jury  as  to  that  issue.    Rev.  Stats.,  art.  1331. 

Appeal  from  Erath.     Tried  below  before  Hon.  W.  J.  Oxford. 

W .  W .  Moores  and  Parker,  Carlton  &  Garter,  for  appellants. 

Eli  Oxford  and  Daniels  &  Keith,  for  appellees. 

CONNER,  Chief  Justice. — Appellants,  Joe  0.  Hardin,  Jr.,  Dora 
D.  Henderson,  joined  pro  forma  by  her  husband  J.  F.  Henderson,  and 
Allie  B.  Pierce,  instituted  this  suit  to  recover  of  M.  0.  Jones  and  the 
other  appellees  herein  part  of  a  one-third  league  of  land  situated  in 
Erath  County,  granted  by  the  State  of  Texas  on  the  31st  day  of  October, 
1849,  to  John  Riley  as  the  assignee  of  Thomas  McKinnon.  Allie  B. 
Pierce  was  the  surviving  wife,  and  Joe  O.  Hardin,  Jr.,  and  Dora  D.  Hen- 
derson were  the  sole  surviving  children  and  heirs  of  Joe  G.  Hardin,  who 
died  in  Comanche  County,  May  30,  1873.  They  claimed  the  land  in 
controversy  by  virtue  of  the  following  title  papers:  Deed  executed  or 
purporting  to  have  been  executed  by  said  patentee  John  Riley  on  the 
16th  day  of  May,  A.  D.  1853,  to  one  Hugh  L.  Morrison,  recorded  in 
Erath  County,  February  28,  1873;  power  of  attorney  from  Hugh  L. 
Morrison  to  Joe  G.  Hardin,  dated  October  10,  1872,  recorded  in  Erath 
County,  April  12,  1873;  and  deed  fronTHugh  L.  Morrison  by  his  attor- 
ney in  fact  Joe  G.  Hardin,  to  his  wife  Allie  Hardin,  now  appellee  Allie 
Pierce,  recorded  in  Erath  County,  August  28,  1873. 

Appellees  claimed  through  conveyances  from  the  heirs  of  John  Riley, 
and  as  against  Allie  B.  Pierce  plead  a  judgment  for  lands,  including 
that  in  controversy,  of  the  District  Court  of  Erath  County  in  favor  of 
the  Riley  heirs  against  Allie  Hardin,  rendered  June  20,  1874. 

On  the  trial  the  court  gave  peremptory  instruction  to  the  jury  to  find 
against  appellee  Allie  B.  Pierce,  presumably  on  the  ground  that  said 
judgment  against  her  in  favor  of  the  Riley  heirs,  which  had  been  offered 
in  evidence,  was  a  bar  to  any  recovery  by  her  herein.  No  error  is  as- 
signed to  this  action  of  the  court,  and  hence  the  claim  of  Allie  B.  Pierce 
is  effectively  disposed  of.  Appellees  charged  that  the  said  deed  from 
John  Riley  to  Hugh  L.  Morrison  and  the  power  of  attorney  from 
Morrison  to  Joe  G.  Hardin  were  forgeries,  and  it  was  upon  this  issue 
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that  the  verdict  was  for  appellees  as  against  the  other  appellants,  and 
it  is  to  this  issue  alone  that  the  assignments  of  error  relate. 

The  principal  errora  charged  are  to  the  action  of  the  court  in  permit- 
ting certain  witnesses  to  testify  that  immediately  after  Joe  G.  Hardins 
death,  in  1873,  a  number  of  seals  of  county  courts  of  Texas  were  found 
concealed  at  his  home,  and  that  at  and  prior  to  Hardin's  death  his  gen- 
eral reputation  was  that  of  a  land  title  forger.  We  find  it  unnecessary 
to  determine  whether  this  evidence  was  admissible,  as  the  error  of  the 
court,  if  any,  in  admitting  it  is  immaterial  in  view  of  the  following  nn- 
controverted  evidence  given  by  Allie  B.  Pierce.  She  testified,  among 
other  things,  in  relation  to  the  deed  from  Hugh  L.  Morrison  to  her  by  her 
husband  as  attorney  in  fact:  "I  was  married  to  Joe  G.  Hardin  prior  to 
October,  1872,  and  was  living  at  Comanche  the  10th  day  of  October, 
1872,  and  my  husband  was  a  lawyer  and  land  agent  at  that  time.  He 
died  on  the  30th  day  of  May,  1874.  He  was  killed  in  Comanche  at 
said  time.  I  do  not  remember  the  consideration  of  said  deed,  nor 
the  number  of  acres  actually  conveyed  to  me  by  said  deed  and  the 
amount  of  money  I  actually  paid  for  the  land.  My  husband  told  me 
that  he  paid  this  money  for  said  land  for  me  and  I  do  not  remember  the 
consideration.  My  husband  turned  the  deed  over  to  me.  He  bought 
this  land  and  had  the  deed  made  to  me." 

This  testimony,  uncontradicted  and  unmodified  as  it  is,  under  a  long 
line  of  decisions  in  this  State,  establishes  the  proposition  that  the  deed 
from  Hugh  L.  Morrison  to  Allie  B.  Hardin  vested  in  her,  if  anything, 
the  separate  right  and  estate  to  the  land  in  controversy,  and  hence  that 
no  community  interest  therein  ever  vested  in  Joe  6.  Hardin,  if  in  anj 
event,  under  the  circumstances  shown  by  appellants  herein,  we  should 
otherwise  hold  that  Hardin  could  thus  vest  in  himself  such  community 
interest  See  Higgins  v.  Johnson,  20  Texas,  289,  and  authorities  cited 
in  note  on  this  case  in  volume  1  Notes  on  Texas  Beports,  pages  783, 
784.  This  being  true,  no  title  or  interest  ever  descended  from  Joe  G. 
Hardin  or  vested  in  appellants  Joe  G.  Hardin,  Jr.,  or  Dora  D.  Hender- 
son, his  heirs,  who  herein  claim  as  such. 

The  record  fails  to  suggest  that  any  person  now  living  was  in  as  good 
position  to  know  the  circumstances  attending  the  delivery  of  the  deed 
from  Joe  G.  Hardin  to  his  wife,  and  the  intent  with  which  it  was  d* 
livered  and  accepted,  as  Mrs.  Allie  B.  Pierce,  the  mother  of  the  other 
appellants,  and  they  are  in  no  position  to  discredit  her  testimony,  hal- 
ing introduced  her  and  thus  vouched  for  her  credibility  as  a  witness  on 
the  trial  below.  It  follows  that  upon  the  undisputed  testimony  of  Allie 
B.  Pierce  on  the  issue  here  discussed  the  court  would  have  been  author- 
ized to  have  peremptorily  instructed  the  jury  against  all  of  the  appel- 
lants regardless  of  the  state  of  the  evidence  on  the  issue  of  forgery.  Er- 
rors, therefore,  relating  to  the  latter  issue  alone  become  immaterial. 

The  judgment  is  affirmed 

Afjimtl 

Writ  of  error  refused. 
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Jane  Asheb  et  al.  v.  Jones  County. 

Decided  May  10,  1902. 

1.— Eminent  Domain— Condemning  Land  for  Public  Road— Compensation— Con- 
stitutional Law. 
Where  a  nonresident  owner  of  land  condemned  for  a  public  road,  duly  cited 
by  publication,  failed  to  appear  and  assert  any  claim  before  the  jury  of  view, 
and  the  jury  recommended  the  allowance  of  a  certain  sum  as  compensation, 
but  no  compensation  was  allowed  by  the  commissioners  court,  the  order  estab- 
lishing the  road  over  the  land  was  not  thereby  rendered  void  as  being  in  violation 
of  the  constitutional  guaranty  against  the  taking  of  private  property  for  public 
use  without  adequate  compensation,  but  was  a  complete  defense  in  a  collateral 
action  brought  against  the  county  by  a  subsequent  purchaser  to  recover  the 
land.    Const.,  art.  1,  sec  17;  Rev.  Stats.,  arts.  4691-4693. 

ft. — Same— Evidence  of  Notice. 

Evidence  of  notice   by   publication  to  a  nonresident  land  owner  in  con- 
demnation proceedings  considered,  and  held  admissible  and  sufficient. 

3.— Same— Immaterial  Error. 

Where   the   court  assumed  that   proper  notice   had  been  given,  error  in 
rejecting  evidence  of  the  notice  was  immaterial. 

Appeal  from  Jones.    Tried  below  before  Hon.  N.  R.  Lindsey. 

C.  C.  Ferrell  and  H.  0.  McConnell,  for  appellants. 

Steele  &  Stinson,  for  appellee. 

HUNTER,  Associate  Justice. — This  suit  was  an  action  of  trespass 
to  try  title  brought  by  Jane  and  J.  C.  Asher  to  recover  from  Jones 
County  the  southwest  quarter  of  section  No.  15,  Buffalo  Bayou,  Brazos 
&  Colorado  Railway  Company  land  situated  in  Jones  County.  The 
appellee  county  disclaimed  all  of  said  land  except  the  public  road  sixty 
feet  wide  across  the  same,  and  as  to  that  it  set  up  title  by  reason  of  con- 
demnation proceedings  had  by  the  Commissioners  Court  of  Jones  County 
in  1886. 

The  plaintiffs  proved  title  to  the  land  and  the  defendant  county  of- 
fered in  evidence:  (1)  The  records  of  the  Commissioners  Court  show- 
ing the  order  appointing  the  jury  of  view,  consisting  of  five  freeholders, 
who  were  ordered  to  lay  out  and  mark  the  road,  dated  July  16,  1886; 
(2)  report  of  the  jury  of  view  dated  November  27,  1886,  showing  a  sur- 
vey and  field  notes  of  the  road  as  laid  out  by  them  taking  a  strip  of  land 
from  said  quarter  section  sixty  feet  wide  running  from  the  southwest 
quarter  thereof  to  the  northeast  quarter  of  the  same,  and  assessing  the 
damages  to  be  paid  by  the  county  as  compensation  for  land  taken  in  sec- 
tions 11  and  15  at  $50;  (3)  the  order  adopting  and  approving  the  re- 
port of  the  jury  of  view,  and  establishing  the  road  as  laid  out  and  order- 
ing it  opened,  but  refusing  to  allow  or  pay  any  sum  as  compensation 
for  the  land  taken. 

Vol.  29  Civil— 23. 
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When  the  order  establishing  the  road  was  offered  in  evidence  plaintiffs' 
counsel  objected  thereto  upon  the  grounds,  among  others,  that  no  legal 
notice  had  been  published  or  given  as  required  by  law,  and  the  ordeT 
showed  affirmatively  that  the  Commissioners  Court  refused  to  pay  any 
compensation  for  the  land  taken,  and  by  reason  thereof  it  was  void  and 
did  not  affect  the  plaintiff's  right  to  recover.  The  undisputed  evidence 
showed  that  at  the  time  the  order  was  made  the  land  belonged  to  S.  M. 
Swenson,  who  resided  in  New  York,  but  in  1895  the  plaintiffs  became 
the  owners  by  purchase  from  Swenson's  estate. 

We  think  the  court  did  not  err  in  admitting  the  order  establishing  the 
road.  It  embodied  the  report  of  the  jury  of  view,  which  report  was 
adopted  by  the  Commissioners  Court,  and  contained  the  following  re- 
cital :  "Af ter  having  given  notice  by  publication  in  the  Texas  Western 
(a  weekly  published  at  Anson,  Texas)  for  four  successive  weeks,  a  copy 
of  said  notice  and  the  affidavit  of  the  editor,  Hec  A.  McEachin,  being 
herewith  returned  as  part  of  this  report." 

The  original  copy  of  the  notice  and  affidavit  of  McEachin,  who  was 
proved  to  be  the  editor  of  the  Texas  Western  at  the  time  it  was  published, 
was  offered  in  evidence  by  the  plaintiffs  for  the  purpose  of  proving  that 
it  was  not  a  sufficient  legal  notice  because  it  did  not  run  in  the  name  of 
the  State  of  Texas,  and  was  not  addressed  to  the  sheriff  or  constable  of 
the  county  and  executed  by  such  officer  by  causing  the  same  to  be  pub- 
lished as  citations  in  suits  are  required  to  be  published,  etc.  The  notice 
was  as  follows : 

"Notice  to  Land  Owners. — To  the  Houston  and  Texas  Central  Rail- 
way Company,  S.  M.  Swenson,  H.  W.  McCaffity,  G.  P.  Price,  and  others: 
Take  notice  that  the  undersigned  jury  appointed  by  the  Commissioners 
Court  of  Jones  County,  Texas,  to  lay  out,  survey,  and  assess  damages  re- 
sulting from  the  establishment  of  a  public  road  [definitely  describing 
it,  and  the  sections  over  which  the  road  is  proposed  to  be  established] 
will  on  the  11th  day  of  October,  1886,  in  discharge  of  our  said  duty,  meet 
upon  the  following  premises,  to  which  you  have  some  claim  of  title,  to 
wit :  [Here  the  sections  by  number  and  name  of  grantee  are  described, 
the  land  in  controversy  being  embodied],  and  then  and  there  proceed  to 
assess  any  damages  to  which  you  may  be  entitled  on  account  of  the 
laying  out  of  said  public  road,  and  you  are  hereby  requested  and  required 
to  produce  all  evidence  which  you  may  desire  to  offer  in  relation  to  such 
damages,  and  do  and  perform  such  other  acts  as  may  be  necessary  and 
lawful  in  the  premises.  In  witness  whereof  we  have  hereunto  set  our 
hands  this  1st  day  of  September,  1886."  (Signed  by  the  five  jurors  of 
view  appointed  by  the  court.) 

We  think  the  court  erred  in  excluding  this  notice  from  the  jury.  The 
recitals  in  the  report  made  it  a  part  thereof,  and  as  such,  being  adopted 
by  the  court,  formed  part  of  the  order  laying  out  and  establishing  the 
road.  We  think,  however,  that  it  was  a  good  and  sufficient  notice 
(Railway  v.  Baudat,  45  Southwestern  Reporter,  939),  and  its  publica- 
tion for  four  weeks  was  sufficient  to  authorize  the  jury  of  view  to  pn>" 
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ceed  to  lay  out  and  establish  the  road  and  assess  the  damages  resulting 
to  the  owners  of  the  land  over  which  the  road  was  to  run.  But  as  the 
court  assumed  that  proper  notice  was  given,  and  this  would  have  been 
proved  by  the  notice  if  admitted  in  evidence,  the  error  was  immaterial. 

The  report  of  the  jury  of  view  contained  also  the  recital  that  '"no  one 
of  the  owners  of  the  land  through  which  said  road  runs  presented  any 
claim  or  statement  of  damages.  W6,  however,  recommend  the  payment 
to  the  owners  of  sections  *  *  *  11  and  15,  B.  B.  B.  &  C.  R.  R. 
(the  land  in  question)  fifty  dollars  as  compensation  for  the  land  taken/* 
The  order  adopting  this  report  is  as  follows:  'It  is  ordered  and  con- 
sidered by  the  court  that  said  report  be  and  the  same  is  hereby  approved, 
save  and  except  that  portion  of  same  which  recommends  $50  damages 
to  the  ownera  of  surveys  11  and  15,  B.  B.  B.  &  C.  R.  R.  land,  *  *  * 
which  is  not  approved  or  allowed.  It  is  further  ordered  that  Ben  Shaw 
be  and  he  is  hereby  required  to  open  said  road  as  a  first-class  road  sixty 
feet  wide." 

Our  Constitution  provides:  "No  person's  property  shall  be  taken, 
damaged,  or  destroyed  for  or  applied  to  public  use  without  adequate 
compensation  being  made,  unless  by  the  consent  of  such  person;  and 
when  taken,  execept  for  the  use  of  the  State,  such  compensation  shall 
be  firat  made  or  secured  by  a  deposit  of  money/'     Const.,  art  1,  sec.  17. 

Our  statute  provides  that  notice  may  be  given  to  landowners  who  are 
nonresidents  of  the  county  by  publishing  the  notice  as  was  done  in 
this  instance.  Rev.  Stats.,  art.  4691.  And  article  4692  provides:  "The 
owner  of  any  such  land  may,  at  the  time  stated  in  such  notice,  or  pre- 
viously thereto,  present  to  the  jury  a  statement  in  writing  of  the  dam- 
ages claimed  by  him,  if  any,  incidental  to  the  opening  of  such  road,  and 
.thereupon  the  jury  shall  proceed  to  assess  the  damages,  returning  their 
assessment  and  the  claimant's  statement  with  their  report  to  the  com- 
missioners court." 

It  is  then  provided  in  article  4693  as  follows :  "If  the  commissioners 
court  shall  approve  of  the  report  and  order  such  road  to  be  opened,  they 
shall  consider  the  assessment  and  damages  by  the  jury  and  the  claimant's 
statement  thereof,  and  allow  to  such  owner  just  damages  and  adequate 
compensation  for  the  land  taken,  and  when  paid  or  secured  by  deposit 
with  the  county  treasurer  to  the  credit  of  such  owner  they  may  proceed 
to  have  such  road  opened.  If  the  owner  of  the  land  is  not  satisfied  with 
the  assessment  of  the  commissioners  court  he  may  appeal  therefrom  as 
in  cases  of  appeal  from  judgment  of  justice  court,  but  such  appeal  shall 
not  prevent  the  road  from  being  opened,  but  shall  be  only  to  fix  the 
amount  of  damages.  If  no  claim  of  damages  is  filed  with  such  jury 
after  notice  as  provided  in  the  preceding  article  the  same  shall  be  con- 
sidered as  waived." 

The  meaning  of  these  articles,  read  in  connection  with  the  Constitu- 
tion, seems  to  be  that  if  the  notice  is  given  as  required  by  the  statute 
the  landowner  may  file  a  claim  for  the  value  of  the  land  taken  and  for 
such  other  damages  as  he  thinks  he  is  entitled  to,  which  would  make  it  the 
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duty  of  the  jury  of  view  to  hear  evidence  as  to  the  value  of  the  land 
taken,  and  the  commissioners  court,  it  seems,  may  consider  such  claim 
waived  and  proceed  to  open  the  road  without  allowing  any  compensation 
or  damages  whatever  before  so  proceeding. 

Whether  a  land  owner  duly  notified,  who  fails  to  present  his  claim 
for  damages  to  the  jury  of  view  and  afterwards  applies  to  the  commis- 
sioners court  for  an  allowance  for  his  damages  and  his  claim  is  re- 
jected, can  maintain  an  action  therefor,  is  a  question  not  presented  by 
this  record,  and  hence  not  passed  upon. 

It  is  insisted,  however,  that  because  the  Commissioners  Court  disal- 
lowed the  $50  which  the  jury  of  view  recommended  be  paid  to  the  own- 
ers of  the  land  actually  taken  the  order  establishing  the  road  is  void, 
because  in  violation  of  the  article  of  the  Constitution  above  quoted.  But 
we  think  not.  The  landowners  were  duly  notified  and  were,  in  contem- 
plation of  law,  before  the  jury  of  view,  and  failing  to  file  any  claim  for 
damages  such  claims  must  be  considered  as  waived,  at  least  for  the  time, 
so  that  the  order  establishing  the  road  is  not  void,  but  valid,  and  is  not 
subject  to  collateral  attack  as  here  attempted.  Crouch  v.  State,  45 
S.  W.  Rep.,  578 ;  Vogt  v.  Bexar  County,  42  S.  W.  Rep.,  127.  The  order, 
therefore,  is  a  complete  defense  to  this  action  to  recover  the  land. 

The  other  assignments  of  error  relate  to  the  question  of  abandon- 
ment of  the  road  by  the  county.  This  issue  was  fairly  submitted  to  the 
jury  and  the  facts  warranted  them  in  the  conclusion  that  the  road  had 
not  been  abandoned,  and  hence  we  overrule  such  assignments. 

Finding  no  error  in  the  judgment,  it  is  affirmed. 

Affirmed. 


Gulf,  Colorado  &  Santa  Fe  Railway  Company  et  al.  v. 
S.  B.  Sandifer. 

Decided  May  24,  1902. 

1.— Railway  Company— City— Street  Crossing— Personal  Injury. 

Where  a  railroad  track  crossed  a  street  and  by  agreement  between  the 
company  and  the  city  a  grade  was  established  which  left  the  approach  to  the 
crossing  and  embankment,  constituting  a  part  of  the  street,  with  a  dangerous 
precipice  at  one  side,  the  city  and  the  company  were  both  liable  for  injury  to 
a  traveler  resulting  from  the  absence  of  a  guard  rail  along  the  approach. 

2. — Same— Contract  Shifting  Liability. 

In  such  case,  it  being  the  duty  of  both  the  city  and  the  railway  company 
and  each  of  them  to  make  the  street  and  crossing  safe,  neither  could  relieve 
itself  of  this  duty  to  the  public  by  a  contract  with  the  other  as  to  keeping  the 
crossing  in  repair.    Rev.  Stats.,  arts.  4426,  4438. 

3. — Same— Joint  Tortfeasors— Judgment  Over. 

The  city,  having  agreed  with  the  railway  company  that  the  latter  should 
build  the  approaches  to  the  crossing  at  its  own  expense,  and  the  city  BhooM 
forever  keep  them  in  repair,  and  having  accepted  the  work  in  an  unsafe  condition 
and  allowed  it  to  so  remain,  was  not  entitled  to  judgment  over  against  the  com- 
pany on  judgment  being  recovered  against  it  for  damages  resulting  from  the 
unsafe  condition  of  the  approaches. 
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4.— Same— Proximate  Cause— Guard  Rail 

Where  the  approach  to  a  street  crossing  was  over  an  embankment  with  a 
precipice  at  one  side,  and  while  plaintiff  was  driving  a  gentle  horse  at  night 
over  the  crossing  the  animal  shied  and  fell,  with  the  vehicle,  from  off  the  em- 
bankment, the  want  of  a  proper  guard  rail  along  the  approach  was  the  proxi- 
mate cause  of  the  resultant  injury. 

Appeal  from  Parker.     Tried  below  before  Hon.  J.  W.  Patterson. 

Cowan,  Burney  &  Lee,  for  appellant  Gulf,  Colorado  &  Santa  Fe  Rail- 
way Company. 

H.  C.  Shropshire  and  J.  L.  Moyer,  for  appellant  City  of  Weather- 
ford. 

Howard  Martin  and  H.  L.  Moseley,  for  appellees. 

HUNTER,  Associate  Justice. — By  agreement  of  counsel  two  cases 
are  embraced  in  this  record.  One  was  filed  by  S.  B.  Sandifer  in  his 
own  right  against  the  Gulf,  Colorado  &  Santa  Fe  Railway  Company 
and  the  city  of  Weatherford  to  recover  damages  for  personal  injuries  sus- 
tained by  his  wife  and  minor  daughter,  Miss  Esther,  occasioned  by  the 
sudden  fright  and  shying  of  his  horse  while  they  were  driving  at  night 
on  Oak  street,  in  the  city  of  Weatherford,  the  same  being  an  embank- 
ment and  approach  to  the  crossing  of  the  said  railway  company's  track 
across  said  street,  whereby  they  with  horse  and  buggy  were  precipitated 
from  said  embankment  to  the  solid  rock  bottom  of  a  ravine  nine  feet 
below,  and  were  seriously,  painfully,  and  permanently  injured.  The 
other  case  was  brought  in  the  name  of  the  said  minor  daughter  by  her 
father  as  next  friend  for  serious  and  permanent  injuries  occasioned  by 
said  fall. 

Each  defendant  filed  a  separate  answer  of  not  guilty  and  contribu- 
tory negligence,  praying  that,  in  case  judgment  was  rendered  against  it, 
it  have  judgment  over  against  the  other  for  the  same  amount, — the  city 
claiming  that  the  railway  company  was  primarily  liable  because  under 
the  statute  law  of  the  State,  as  well  as  by  the  ordinances  of  the  city  of 
Weatherford,  it  was  required  to  build  the  approach  and  keep  it  in  safe 
and  good  repair,  while  the  railway  company  alleged  that  in  the  com- 
promise and  settlement  of  a  certain  law  suit  then  pending  in  the  Dis- 
trict Court  of  Parker  County,  wherein  the  city  of  Weatherford  was  plain- 
tiff and  this  railway  company  was  defendant,  instituted  to  compel  the 
railway  company  to  restore  the  crossing  of  its  track  on  Oak  street  to  a 
£ood  condition  as  required  by  law,  it  was  agreed  that  the  railway 
company  should  build  a  bridge  and  approaches  thereto  on  Oak  street, 
one  of  which  lay  between  the  said  bridge  and  the  railway  crossing  *of  the 
street,  to  the  satisfaction  of  the  city,  and  in  consideration  thereof  the 
city  was  to  forever  maintain  the  same,  and  the  suit  was  to  be  dismissed 
and  settled;  that  it  did  build  the  bridge  and  approaches  according  to 
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the  contract  and  they  were  accepted  by  the  city,  and  by  reason  thereof 
the  city  was  bound  to  keep  the  approaches  to  the  crossing  in  repair  and 
was  liable  to  the  railway  company  for  failing  to  do  so  in  case  judgment 
was  recovered  against  it  by  reason  of  the  neglected  condition  of  the  ap- 
proach. 

The  cases  were  tried  by  a  jury,  and  verdict  and  judgment  went 
against  both  defendants  in  each  case  as  follows:  In  favor  of  S.  B. 
Sandifer  for  $2023,  and  in  favor  of  Miss  Esther  for  $1500;  and  this 
appeal  is  prosecuted  by  the  railway  company,  the  city  having  filed  in 
the  District  Court  cross-assignments  of  error  praying  also  for  a  re- 
versal of  the  judgment  against  it. 

The  act  of  negligence  alleged  against  both  defendants  was  that  the 
approach  to  the  crossing  of  the  railroad  track  was  in  Oak  street  and  on 
the  right  of  way  of  the  railway  company,  and  was  dangerous,  being 
about  twelve  feet  high  and  without  any  railing  or  guard  to  protect 
travelers  from  falling  over  the  same. 

The  record  discloses  the  following  facts:  About  1890  the  railway 
company  built  its  track  into  the  city  of  Weatherford,  then  as  now  an  in- 
corporated city  under  the  general  laws  of  the  State,  crossing  Oak  street 
at  about  a  right  angle.  Oak  street  ran  eastward  from  the  business  por- 
tion of  the  city  to  and  beyond  where  the  appellees  resided  on  said  street 
The  grade  of  the  railroad  track  seems  to  have  been  a  few  feet  above 
the  grade  of  Oak  street  and  the  crossing  was  made  bad  by  reason 
thereof.  A  controversy  arose  between  the  city  and  the  railroad  com- 
pany over  this  crossing,  which  resulted  in  a  suit  by  the  city  to  compel 
the  railroad  company  to  lower  the  grade  of  its  road  at  Oak  street  This 
suit  was  finally  compromised  and  dismissed,  the  order  showing  only  that 
the  suit  was  settled  and  dismissed,  each  party  paying  one-half  the  costs. 
The  suit  was  settled  by  an  oral  agreement  made  by  and  between  the 
general  superintendent  of  the  tracks,  bridges,  and  buildings  of  the  rail- 
road company,  and  the  mayor  and  street  and  alley  committee  of  the 
city  under  authority  of  the  city  council  (though  no  order  appears  to 
that  effect),  whereby  the  railroad  company  at  its  own  cost  was  to  build 
a  bridge  twenty  feet  wide  and  ninety  feet  long  on  and  along  Oak  street 
across  a  ravine  which  crossed  said  street,  beginning  about  eighty  feet 
east  of  the  track  and  extending  eastward,  and  construct  the  approaches 
to  said  bridge  at  both  the  east  and  west  ends  thereof,  and  the  city  was 
to  forever  maintain  the  same  and  keep  the  same  in  repair.  The  bridge 
was  to  have  railings  on  each  side,  but  none  was  required  for  the  ap- 
proaches and  none  has  ever  been  built.  The  approach  at  .the  west  end 
of  this  bridge  was  constructed  by  raising  a  dirt  embankment  about  three 
or  four  feet  high  and  from  nineteen  to  thirty  feet  wide  between  the 
railnvid  track  and  the  west  end  of  the  bridge  along  and  in  Oak  street, 
the  bridge  and  embankment  forming  part  of  the  street.  The  bridge 
and  embankment  were  all  on  the  railway  company's  right  of  way,  which 
was  200  feet  wide  at  this  place,  its  track  being  on  the  west  side  thereof. 
The  crossing  and  approaches  were  thus  made  good,  and  the  mayor  and 
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street  and  alley  committee  were  satisfied  with  the  work,  and  the  city, 
as  shown  by  oral  testimony,  accepted  the  same,  but  no  order  or  resolution 
of  the  city  council  was  ever  entered  on  the  minutes  to  that  effect.  At 
the  west  end  of  this  bridge  the  embankment  is  about  six  inches  narrower 
on  each  side  than  the  bridge,  and  on  the  left  side  going  west  towards  the 
track  of  the  railway  the  embankment  for  forty  or  fifty  feet  from  the 
west  end  of  the  bridge  is  precipitous  and  about  nine  or  ten  feet  high 
from  the  solid  rock  bottom  of  the  bed  of  the  ravine.  On  the  other  side 
the  embankment  is  about  three  to  five  feet  high  above  the  general  level 
of  the  ground  on  that  side. 

About  8  o'clock  at  night  of  January  25,  1901,  the  wife  and  minor 
daughter  of  Mr.  Sandifer  were  driving  westward  on  Oak  street  in  a 
buggy  from  their  house  going  to  prayer  meeting  at  their  church,  which 
.stood  west  of  the  railroad  crossing.  It  was  dark,  but  the  horse  was 
gentle  and  the  way  well  known,  and  the  ladies  had  often  driven  over  the 
crossing  both  in  the  daytime  and  at  night.  After  crossing  the  bridge 
the  horse  took  sudden  fright  at  something  which  the  occupants  of  the 
buggy  did  not  see  or  hear,  and  shied  or  jumped  to  the  left  and  lost  its 
balance  and  went  down  the  embankment,  the  ladies  being  thrown  from 
the  buggy,  Miss  Esther  falling  on  her  face  on  the  solid  rock  below  and 
on  her  elbows,  one  of  which  is  by  reason  of  the  injury,  stiff  and  crooked 
now,  and  both  were  bruised  and  strained  and  have  given  her  great  pain. 
Mrs.  Sandifer  was  bruised,  and  among  other  injuries  suffered  a  frac- 
ture in  the  lower  joint  of  the  arm — known  as  Colles'  fracture,  which 
means,  the  doctors  say,  a  split  in  the  lower  end  of  the  arm  bone.  Her 
injuries  are  permanent  and  serious.  She  will  not  again  have  complete 
use  of  her  arm. 

There  was  no  railing  or  fence  along  the  embankment  to  prevent  persons 
or  vehicles  from  falling  down  the  precipice,  and  by  reason  thereof  the 
embankment  was  a  dangerous  approach  to  the  railroad  crossing,  and 
both  the  city  and  the  railway  company  knew  its  condition. 

When  the  right  of  way  across  Oak  street  was  granted  to  the  railway 
company  one  of  the  ordinances  of  the  city,  as  copied  in  the  record,  was 
as  follows :  "Every  railway  company  constructing  or  operating  its  rail- 
way through  this  city  and  [shall]  perpetually  maintain  good  and  suffi- 
cient crossings  and  culverts,  and  waterways  for  drainage,  at  all  streets 
over  which  its  roads  may  pass,  including  streets  which  may  hereafter  be 
laid  out  and  opened,  within  the  corporate  limits  of  this  city,  and  every 
person  who  shall  willfully  violate  any  of  the  provisions  of  this  section 
shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction  thereof 
shall  be  fined  not  less  than  $25  nor  more  than  $100." 

The  evidence  was  sufficient  to  warrant  the  jury  in  concluding  that  both 
the  defendants  were  guilty  of  negligence  in  constructing  and  in  allowing 
this  embankment  to  remain  without  a  fence  or  railing,  and  was  sufficient 
to  warrant  the  amount  of  the  verdict  in  each  case.  There  was  no  evi- 
dence of  contributory  negligence  on  the  part  of  the  plaintiffs  or  either 
of  them. 
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The  act£n  contention  of  the  railway  company  is  that  the  embankman 
and  iirjise  in  this  instance  formed  no  part  of  the  crossing  of  its  track, 
nor  of  the  approaches  thereto,  and  hence  it  was  under  no  legal  obliga- 
tion :»  the  public  or  the  city  to  make  it  safe  in  the  first  instance  or  to 
keep  it  in  a  safe  condition  by  repairs;  or,  if  it  was  its  duty  so  to  do, 
the  city,  for  a  proper  and  valuable  consideration,  had  agreed  to  accept 
the  work  as  done  by  it  and  keep  it  in  good  repair,  so  that,  if  it  were  liable 
in  this  case,  it  should  have  judgment  over  against  the  city  for  the  amount 
of  recovery  against  it. 

Our  law  provides  that  by  the  consent  of  the  city  a  railway  company  may 
construct  its  road  along,  upon,  or  across  any  street  which  the  route  of 
said  railway  shall  intersect  or  touch,  "but  it  shall  restore  the  street  thus 
intersected  or  touched  to  its  former  state,  or  to  such  state  as  not  to  un- 
necessarily impair  its  usefulness  and  shall  keep  such  crossing  in  repair." 
Sayles'  Civ.  Stats.,  arts.  4426,  4438. 

In  compromise  and  settlement  of  the  suit  to  compel  the  company  to 
lower  its  grade  across  Oak  street  it  was  agreed  by  and  between  the  city 
and  the  company  that,  instead  of  lowering  the  grade  of  the  track,  the 
bridge  and  the  embankment  or  street  between  the  track  and  the  bridge 
should  be  constructed  on  a  higher  grade,  thus  restoring  the  crossing  to 
its  former  usefulness.  But  in  doing  this  a  dangerous  precipice  was 
formed  upon  and  along  one  side  of  Oak  street  at  the  west  end  of  the 
bridge,  and  it  became  the  duty  of  both  the  city  and  the  railway  company 
and  each  of  them  to  make  this  street  safe  to  the  public,  which  by  the 
erection  of  the  embankment  had  become  dangerous.  It  seems  that  the 
erection  of  a  strong  fence  or  guard  rail  would  have  been  all  that  was  nec- 
essary, and  had  either  been  there  this  injury  would  not  have  occurred. 

This  duty  on  the  part  of  both  city  and  company  was  a  continuing 
one,  for  not  only  was  each  required  to  make  the  crossing  and  approach 
thereto  safe  in  the  first  instance,  but  they  were  each  equally  bound  by 
the  law  to  keep  them  so,  nor  can  either  relieve  itself  of  this  duty  and 
obligation  to  the  public  by  a  contract  with  the  other  or  anyone  else.  It 
follows,  then,  that  the  judgment  against  each  party  defendant  was  cor- 
rect. 

The  city  is  here  earnestly  contending  that  it  should  have  judgment 
over  against  the  company  for  the  amount  recovered  against  it  upon  the 
ground  that  the  company  was  primarily  liable  for  the  injury,  inasmuch 
as  it  was  required  both  by  the  statutes  of  the  State  and  by  the  terms  of 
the  ordinance  under  which  it  was  permitted. to  build  its  track  across 
the  street  to  restore  the  street  crossing  to  a  useful  and  safe  condition 
and  keep  it  so.  It  is  unnecessary  for  us  to  decide  this  question,  because 
the  facts  in  this  case  show  that  by  the  terms  of  the  agreement  to  dismiss 
the  city's  suit  against  the  company  the  latter  was  to  build  and  construct 
at  its  own  expense  the  bridge,  approaches  thereto,  and  embankment  to 
the  satisfaction  of  the  city,  while  the  city  agreed  to  keep  them  forever 
in  good  repair.    The  evidence  further  showB  that  the  city  accepted  the 
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work  in  its  present  unsafe  and  dangerous  condition,  and  has  let  the 
embankment  remain  so  for  ten  years.  In  the  face  of  this  agreement 
under  which  the  city  secured  this  improvement  it  does  not  lie  in  its 
mouth  to  claim  damages  over  against  the  company  when  it  had  accepted 
the  work  in  full  satisfaction  of  the  agreement,  and  has  never  since  been 
heard  to  complain. 

It  is  urged  furthermore  by  both  city  and  company  that  the  failure  to 
place  a  guard  rail  or  fence  on  the  embankment  was  not  the  proximate 
cause  of  the  injury.  We  think  it  was.  If  it  had  been  there  at  the  time 
and  had  been  of  sufficient  height  and  strength  the  fall  and  consequent 
injuries  would  probably  not  have  occurred.  The  shying,  scaring,  and 
jumping  of  horses  at  such  places  are  not  unusual  occurrences,  especially 
at  night,  even  among  the  gentlest,  and  both  the  city  and  railroad  com* 
pany  must  be  held  to  know  this,  and  the  consequent  danger  of  leaving 
such  precipices  at  such  places  unguarded  by  fence  or  railing.  City  of 
San  Antonio  v.  Porter,  24  Texas  Civ.  App.,  444,  and  case  there  cited. 

We  have  examined  all  the  assignments  of  error  and  overrule  them, 
and,  as  the  views  above  expressed  dispose  of  the  cases,  we  deem  it  un- 
necessary to  discuss  the  assignments  seriatim. 

The  judgments  are  in  all  things  affirmed. 

Affirmed. 

Writ  of  error  refused. 


W.  C.  Belcher  Land  Mortgage  Company  v.  Arch  Norms. 

Decided  May  3,  1902. 

1.— Mortgage— Priority— Lease— Notice— Putting  on  Inquiry. 

Upon  making  application  for  a  mortgage  loan  upon  land  the  mortgagor 
exhibited  a  clear  record  title  to  the  land,  together  with  leases  executed  by  him 
to  the  parties  then  in  possession  of  it  reciting  that  they  were  given  in  consider- 
ation of  the  lessees  releasing  claims  under  prior  leases  held  by  them,  but  not 
stating  by  whom  the  prior  leases  were  executed.  They  were  in  fact  executed 
by  a  person  to  whom  the  land  had  been  conveyed  by  a  deed  that  was  not 
recorded,  and  of  which  the  mortgagee  had  no  knowledge.  Held,  that  the  leases 
so  exhibited  were  not  sufficient  to  put  the  mortgagee  upon  inquiry,  and  so  charge 
him  with  notice  of  the  rights  of  others  under  the  unrecorded  deed. 

8. — Assignment  of  Error — Sufficiency. 

Where  the  issue  involved  was  that  of  priority  as  between  a  mortgage  and 
an  unrecorded  deed,  an  assignment  asserting  that  certain  lease  contracts  ex- 
hibited to  the  mortgagee  did  not  on  their  face  put  him  on  inquiry  as  to  such 
deed,  and  that  the  trial  court  erred  in  holding  that  they  did,  was  sufficient  in 
form  to  present  Buch  question. 

Appeal  from  Comanche.     Tried  below  before  Hon.  N.  B.  Lindeey. 

Wm.  J.  Berne,  Jr.,  for  appellant. 

0.  H.  Qoodson,  for  appellee. 
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The  main  contention  of  the  railway  company  is  that  the  embankment 
and  bridge  in  this  instance  formed  no  part  of  the  crossing  of  its  track, 
nor  of  the  approaches  thereto,  and  hence  it  was  under  no  legal  obliga- 
tion to  the  public  or  the  city  to  make  it  safe  in  the  first  instance  or  to 
keep  it  in  a  safe  condition  by  repairs;  or,  if  it  was  its  duty  so  to  do, 
the  city,  for  a  proper  and  valuable  consideration,  had  agreed  to  accept 
the  work  as  done  by  it  and  keep  it  in  good  repair,  so  that,  if  it  were  liable 
in  this  case,  it  should  have  judgment  over  against  the  city  for  the  amount 
of  recovery  against  it. 

Our  law  provides  that  by  the  consent  of  the  city  a  railway  company  may 
construct  its  road  along,  upon,  or  across  any  street  which  the  route  of 
said  railway  shall  intersect  or  touch,  "but  it  shall  restore  the  street  thus 
intersected  or  touched  to  its  former  state,  or  to  such  state  as  not  to  un- 
necessarily impair  its  usefulness  and  shall  keep  such  crossing  in  repair." 
\  Sayles'  Civ.  Stats.,  arts.  4426,  4438. 

^  In  compromise  and  settlement  of  the  suit  to  compel  the  company  to 

lower  its  grade  across  Oak  street  it  was  agreed  by  and  between  the  city 
and  the  company  that,  instead  of  lowering  the  grade  of  the  track,  the 
bridge  and  the  embankment  or  street  between  the  track  and  the  bridge 
should  be  constructed  on  a  higher  grade,  thus  restoring  the  crossing  to 
its  former  usefulness.  But  in  doing  this  a  dangerous  precipice  was 
formed  upon  and  along  one  side  of  Oak  street  at  the  west  end  of  the 
bridge,  and  it  became  the  duty  of  both  the  city  and  the  railway  company 
and  each  of  them  to  make  this  street  safe  to  the  public,  which  by  the 
erection  of  the  embankment  had  become  dangerous.  It  seems  that  the 
erection  of  a  strong  fence  or  guard  rail  would  have  been  all  that  was  nec- 
essary, and  had  either  been  there  this  injury  would  not  have  occurred. 

This  duty  on  the  part  of  both  city  and  company  was  a  continuing 
one,  for  not  only  was  each  required  to  make  the  crossing  and  approach 
thereto  safe  in  the  first  instance,  but  they  were  each  equally  bound  by 
the  law  to  keep  them  so,  nor  can  either  relieve  itself  of  this  duty  and 
obligation  to  the  public  by  a  contract  with  the  other  or  anyone  else.  It 
follows,  then,  that  the  judgment  against  each  party  defendant  was  cor- 
rect. 

The  city  is  here  earnestly  contending  that  it  should  have  judgment 
over  against  the  company  for  the  amount  recovered  against  it  upon  the 
ground  that  the  company  was  primarily  liable  for  the  injury,  inasmuch 
as  it  was  required  both  by  the  statutes  of  the  State  and  by  the  terms  of 
the  ordinance  under  which  it  was  permitted. to  build  its  track  across 
the  street  to  restore  the  street  crossing  to  a  useful  and  safe  condition 
and  keep  it  so.  It  is  unnecessary  for  us  to  decide  this  question,  because 
the  facts  in  this  case  show  that  by  the  terms  of  the  agreement  to  dismiss 
the  city's  suit  against  the  company  the  latter  was  to  build  and  construct 
at  its  own  expense  the  bridge,  approaches  thereto,  and  embankment  to 
the  satisfaction  of  the  city,  while  the  city  agreed  to  keep  them  forever 
in  good  repair.    The  evidence  further  shows  that  the  city  accepted  the 
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work  in  its  present  unsafe  and  dangerous  condition,  and  has  let  the 
embankment  remain  so  for  ten  years.  In  the  face  of  this  agreement 
under  which  the  city  secured  this  improvement  it  does  not  lie  in  its 
mouth  to  claim  damages  over  against  the  company  when  it  had  accepted 
the  work  in  full  satisfaction  of  the  agreement,  and  has  never  since  been 
heard  to  complain. 

It  is  urged  furthermore  by  both  city  and  company  that  the  failure  to 
place  a  guard  rail  or  fence  on  the  embankment  was  not  the  proximate 
cause  of  the  injury.  We  think  it  was.  If  it  had  been  there  at  the  time 
and  had  been  of  sufficient  height  and  strength  the  fall  and  consequent 
injuries  would  probably  not  have  occurred.  The  shying,  scaring,  and 
jumping  of  horses  at  such  places  are  not  unusual  occurrences,  especially 
at  night,  even  among  the  gentlest,  and  both  the  city  and  railroad  com- 
pany must  be  held  to  know  this,  and  the  consequent  danger  of  leaving 
such  precipices  at  such  places  unguarded  by  fence  or  railing.  City  of 
San  Antonio  v.  Porter,  24  Texas  Civ.  App.,  444,  and  case  there  cited. 

We  have  examined  all  the  assignments  of  error  and  overrule  them, 
and,  as  the  views  above  expressed  dispose  of  the  cases,  we  deem  it  un- 
necessary to  discuss  the  assignments  seriatim. 

The  judgments  are  in  all  things  affirmed. 

Affirmed. 

Writ  of  error  refused. 


W.  C.  Belcher  Land  Mortgage  Company  v.  Arch  Norris. 

Decided  May  3,  1902. 

1.— Mortgage— Priority— Lease— Notice— Patting  on  Inquiry. 

Upon  making  application  for  a  mortgage  loan  upon  land  the  mortgagor 
exhibited  a  clear  record  title  to  the  land,  together  with  leases  executed  by  him 
to  the  parties  then  in  possession  of  it  reciting  that  they  were  given  in  consider- 
ation of  the  lessees  releasing  claims  under  prior  leases  held  by  them,  but  not 
stating  by  whom  the  prior  leases  were  executed.  They  were  in  fact  executed 
by  a  person  to  whom  the  land  had  been  conveyed  by  a  deed  that  was  not 
recorded,  and  of  which  the  mortgagee  had  no  knowledge.  Held,  that  the  leases 
so  exhibited  were  not  sufficient  to  put  the  mortgagee  upon  inquiry,  and  so  charge 
him  with  notice  of  the  rights  of  others  under  the  unrecorded  deed. 

8. — Assignment  of  Error — Sufficiency. 

Where  the  issue  involved  was  that  of  priority  as  between  a  mortgage  and 
an  unrecorded  deed,  an  assignment  asserting  that  certain  lease  contracts  ex- 
hibited to  the  mortgagee  did  not  on  their  face  put  him  on  inquiry  as  to  such 
deed,  and  that  the  trial  court  erred  in  holding  that  they  did,  was  sufficient  in 
form  to  present  such  question. 

Appeal  from  Comanche.     Tried  below  before  Hon.  N".  B.  Lindsey. 

Wm.  J.  Berne,  Jr.,  for  appellant. 

0.  H.  Ooodson,  for  appellee. 
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STEPHENS,  Associate*  Justice. — This  suit  was  brought  against 
the  W.  C.  Belcher  Land  Mortgage  Company  and  others  by  the  appellee 
to  cancel  a  mortgage  on  and  recover  a  tract  of  160  acres  of  land  in 
Comanche  County,  and  resulted  in  a  judgment  in  his  favor.  The  mort- 
gage was  made  in  January,  1900,  by  S.  J.  K.  Taylor,  who  appeared  from 
the  recorded  title  to  be  the  owner  of  the  property,  to  secure  the  sum 
of  $700  then  loaned  him  by  the  mortgage  company  upon  the  well 
founded  belief  that  the  title  was  where  the  record  showed  it  to  be,  and 
without  any  actual  knowledge  on  its  part  of  any  adverse  claim.  Ap- 
pellee, a  minor,  deraigned  title  through  a  deed  of  date  long  prior  to  the 
mortgage  which  had  been  delivered  to  his  father  in  his  name  as  a  deed 
of  gift,  but  which  had  been  destroyed  by  the  maker  without  ever  being 
recorded.  6.  W.  Morgan  and  J.  A.  Carson  were  in  possession  of  the 
land  when  the  mortgage  was  executed,  having  taken  possession  originally 
under  lease  contracts  made  with  the  father  of  appellee  for  his  benefit 
in  August,  1895,  each  for  a  term  of  seven  years,  which  6eems  to  have 
covered  the  entire  160  acres,  that  of  Morgan  covering  100  acres;  but 
the  mortgage  company  had  no  knowledge  of  these  leases.  In  January, 
1899,  they  entered  into  lease  contracts  with  S.  J.  K.  Taylor,  each  cover* 
ing  40  acres  of  the  land  in  controversy.  The  one  to  Morgan,  which  wa$ 
a  lease  for  three  years,  recites  the  consideration  as  follows:  "For  and 
in  consideration  of  the  releasing  of  any  and  all  portions  of  any  lease 
heretofore  held  and  now  held  by  G.  W.  Morgan ;"  and  the  one  to  Carson, 
which  was  for  four  years,  recites  the  consideration  as  follows:  "For 
the  consideration  that  J.  A.  Carson,  of  Comanche  County,  Texas,  will 
build  a  three-barbed  wire  fence  on  the  tract  and  survey  of  land  herein- 
after mentioned,  and  the  further  consideration  of  the  said  J.  A.  Carson 
releasing  all  hi6  right  and  interest  in  and  to  any  leasehold  that  he  may 
have  heretofore  acquired  and  now  exercises  control  of  said  survey," 
and  concludes  with  this  clause:  'It  is  hereby  agreed  and  understood 
by  and  between  said  parties  that  the  said  J.  A.  Carson  shall  have  all 
of  the  wire  fence  on  any  portion  of  lease  on  said  survey  by  this  instru- 
ment released  unto  the  said  S.  J.  K.  Taylor."  When  Taylor  applied 
for  the  loan  he  exhibited  to  the  mortgage  company  these  written  leases, 
together  with  his  chain  of  title,  which  was  perfect  on  its  face,  stating 
that  the  land  was  occupied  by  Morgan  and  Carson  as  his  tenants. 

The  court  held  that  the  leases  from  Taylor  to  Morgan  and  Carson, 
on  account  of  the  recitals  quoted  above,  were  on  their  face  sufficient  to 
put  a  person  of  ordinary  prudence  on  inquiry  "as  to  the  real  condition  of 
the  Taylor  leases  themselves,  and  of  the  leases  said  parties  were  pro- 
posing to  abandon,  and  of  the  real  facts  of  their  tenancy  and  possession, 
and  that  a  person  of  ordinary  prudence  under  like  circumstances  would 
have  made  such  inquiry,"  etc. 

The  correctness  of  this  holding  is  challenged  by  the  first  assignment 
of  error  reading:  "Lease  contracts,  executed  between  Taylor  and  ten- 
ants Morgan  and  Carson,  did  not,  on  their  face,  put  the  company  on 
inquiry  of  Norris'  claim.    Trial  court  erred  in  holding  that  they  did." 
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We  are  of  opinion  that  this  assignment  is  sufficient  in  form,  notwith- 
standing the  several  objections  made  to  it,  and  also  that  it  is  well  taken. 
We  find  nothing  in  the  leases  exhibited  to  the  mortgage  company  to 
suggest  that  Morgan  and  Carson  were  then  or  had  ever  been  the  tenants 
of  appellee  or  any  other  adverse  claimant.  At  most  they  showed  a  sur- 
render of  previous  leases  as  the  consideration,  in  whole  or  in  part,  for 
their  execution,  and  what  there  was  in  this  to  excite  suspicion  in  a  per- 
son of  ordinary  prudence  we  are  unable  to  see.  A  regular  chain  of 
title  was  exhibited  to  the  mortgage  company  which  showed  Taylor  to 
be  the  absolute  owner  of  the  property,  and  the  possession  of  Morgan  and 
Carson  was  naturally  and  reasonably  explained  by  these  leases.  It 
would  hardly  have  occurred  to  any  but  a  suspicious  mind,  we  think, 
that  the  leases  previously  held  and  surrendered  were  not  in  privity  with 
the  title  of  Taylor,  for  the  natural  inference  of  one  possessing  only  the 
information  which  the  loan  company  had  would  be  that  the  parties  to 
the  original  leases,  who  alone  could  abrogate  them,  had,  for  reasons 
satisfactory  to  themselves,  substituted  new  ones. 

Upon  this  conclusion,  therefore,  and  those  of  the  trial  court  not  in 
conflict  with  it,  the  judgment  in  so  far  as  it  canceled  the  mortgage  is 
reversed  and  here  rendered  in  favor  of  appellant,  but  as  to  the  other 
parties  will  not  be  disturbed. 

Reversed  and  rendered  in  part;  affirmed  in  part 


Ike  Clark  v.  T.  J.  Smith,  Guardian. 

Decided  May  10,  1902. 

Justice  Court-— Jurisdiction  of  Counterclaim— Appeal— Final  Judgment 

Where*  defendant's  counterclaim  in  the  justice  court  exceeded  $200,  and  the 
judgment  denied  plaintiff  a  recovery,  but  took  no  notice  of  the  counterclaim, 
it  disposed  of  the  only  issue  of  which  the  court  had  jurisdiction,  notwithstanding 
defendant's  attempt  to  offset  plaintiff's  claim  with  enough  of  the  counterclaim 
to  reduce  the  amount  thereof  for  which  recovery  was  sought  below  $200,  and 
the  judgment  was  therefore  a  final  one,  from  which  an  appeal  would  lie  to  the 
county  court. 

Appeal  from  the  County  Court  of  Eastland.    Tried  below  before 
Hon.  J.  R.  Stubblefield. 

Earl  Conner,  for  appellant. 

B.  W.  Patterson,  for  appellee. 

STEPHENS,  Associate  Justice. — The  court  erred  in  holding 
judgment  of  the  Justice  Court  not  to  be  final,  and  in  dismissing  the 
appeal  on  that  ground,  because  the  aggregate  amount  of  appellee's  coun- 
terclaim exceeded  $200  and  was  not  therefore  within  the  jurisdiction  of 
the  Justice  Court,  notwithstanding  his  attempt  to  offset  appellant's 
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claim  with  enough  of  the  counterclaim  to  reduce  the  amount  for  which 
appellee  sought  judgment  and  execution  below  $200.  Gimbel  v.  Gom- 
precht,  35  S.  W.  Rep.,  470;  Cain  v.  Culbreath,  35  S.  W.  Rep.,  809; 
Miller  v.  Newbaur,  61  S.  W.  Rep.,  974.  The  Justice  Court  judgment 
denied  appellant  any  recovery,  and  as  it  thus  disposed  of  the  only  issue 
of  which  that  court  had  jurisdiction  it  was  appealable,  though  it  took 
no  notice  of  the  counterclaim. 

Reversed  and  remanded. 


R.  Tilda  Bull  v.  R.  V.  Bull  et  al. 

Decided  May  24,  1902. 

1. — Marriage— Presumption — Cohabitation. 

Where  there  was  a  second  marriage  invalid  because  of  the  fact  of  a  former 
marriage,  without  divorce,  and  the  former  husband  then  still  living,  and  the 
woman's  second  marriage  relation  continued  for  several  years  after  the  death 
of  the  first  husband,  the  second  husband  treating  her  at  all  times  as  his  wife, 
it  will  be  presumed,  in  the  absence  of  evidence  to  the  contrary,  that  there  wis 
a  good  statutory  or  common  law  marriage  after  the  death  of  the  first  husband 
such  as  gave  her  homestead  rights  in  the  lands  of  the  second  husband. 

ft.— ^3ame — Common  Law  Marriage. 

The  doctrine  of  a  common  law  marriage  by  cohabitation  is  recognized  in 
this  State.    Following  Ingersol  v.  McWillie,  9  Texas  Civil  Appeals,  543. 

Appeal  from  Erath.    Tried  below  before  Hon.  W.  J.  Oxford. 

H.  H.  Cooper  and  Parker,  Carlton  &  Carter,  for  appellant. 

Eli  Oxford,  for  appellees. 

CONNER,  Chief  Justice. — This  is  a  suit  by  the  surviving  children 
and  heirs  of  John  W.  Bull,  who  died  on  the  11th  day  of  February,  1898, 
to  recover  the  title  and  possession  of  160  acres  of  land  of  which  appel- 
lant was  in  possession  claiming  the  homestead  right  therein  as  the  sur- 
viving wife  of  said  John  W.  Bull.  In  addition  to  the  usual  averments 
of  a  petition  in  trespass  to  try  title  appellees  specially  alleged,  among 
other  things:  "That  on  the  18th  day  of  December,  1886,  the  said  John 
W.  Bull  entered  into  a  pretended  marriage  with  the  defendant  R.  Tilda 
Bull.  That  at  the  time  of  said  pretended  marriage  with  defendant  she 
was  then  lawfully  married  to  one  Long,  who  was  then  living,  and  that 
defendant  had  never  been  divorced  from  said  Long  at  the  time  she  en- 
tered into  said  pretended  marriage  with  the  said  John  W.  Bull.  That 
the  defendant  knew  at  the  time  she  entered  into  said  pretended  mar- 
riage with  the  said  John  W.  Bull  that  she  was  not  divorced  from  said 
Long,  and  that  she  knew  where  the  said  Long  was  at  that  time.  That 
said  pretended  marriage  and  alliance  was  illegal  and  was  null  and  void  and 
is  of  no  force  and  effect.    That  after  said  pretended  marriage  the  said 
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John  W.  Bull  moved  the  defendant  upon  the  premises  above  described 
and  there  cohabited  with  her  under  circumstances  which  constituted 
bigamy  on  the  part  of  the  defendant  up  to  the  time  of  the  death  of  the 
said  John  W.  Bull.  That  by  reason  of  said  illicit  cohabitation  of  the 
defendant  with  the  said  John  W.  Bull  she  has  violated  the  criminal  laws 
of  this  State  and  has  committed  a  felony  known  as  the  offense  of  bigamy, 
and  but  for  the  statute  of  limitation  she  would  be  liable  to  prosecution 
and  conviction  for  said  crime  above  named.  That  defendant  by  reason 
of  said  cohabitation  with  the  said  John  W.  Bull  has  acquired  no  home- 
stead rights  under  the  laws  of  this  State." 

The  trial  was  before  the  court  without  a  jury,  and  the  judgment  in 
appellees'  favor  is  here  assailed  on  the  ground  that  the  evidence  is  insuf- 
ficient to  sustain  it  on  the  issue  presented  by  the  special  plea  above 
quoted.  The  evidence  on  the  issue  indicated  consists  of  an  ex  parte 
deposition  of  appellant  taken  in  behalf  of  appellees  March  31,  1900, 
which  is  as  follows:  "My  name  is  R.  Tilda  Bull.  I  was  72  years  old 
the  12th  day  of  January,  1900.  I  now  reside  on  my  homestead  on  Pony 
Creek,  in  Erath  County,  Texas.  I  have  been  here  thirteen  years  on  the 
18th  day  of  December,  1889.  I  have  been  married  three  times.  My 
first  husband's  name  was  Berry  Hill.  He  is  dead.  He  died  in  Ten- 
nessee, on  Duck  Creek,  during  the  civil  war.  I  was  married  to  a  man 
by  the  name  of  Long.  He  was  my  second  husband.  He  is  dead.  I  do 
not  know  when  he  died,  but  it  seems  to  me  that  he  died  about  four 
years  ago.  I  was  not  present  at  his  death  or  burial  or  either  of  them. 
I  do  not  know  where  he  was  buried  if  he  is  dead.  I  can  not  give  the 
names  of  some  of  the  parties  who  attended  his  death  and  burial,  for  I 
was  here  in  Texas  and  he  was  in  Alabama.  I  was  married  to  Long  in 
Franklin  County,  Alabama.  The  marrige  license  issued  from  Franklin 
County,  Alabama.  A  Baptist  preacher  by  the  name  of  Finey  performed 
the  ceremony.  I  was  only  divorced  by  the  laws  of  Alabama,  which  say 
seven  years  would  divorce  couples.  No  suits  were  brought  by  the  court 
for  a  divorce  that  I  know  of.  If  Long  sued  for  a  divorce  I  don't  know 
where  it  was.  No  citation  or  process  of  the  court  was  ever  served  on 
me.  I  have  no  copy  of  citation  or  decree  of  divorce  from  him.  I  was 
separated  from  Long,  but  do  not  know  that  there  was  ever  any  divorce, 
nor  have  I  sued  for  a  divorce  that  I  know  of.  I  don't  know  where  he  is 
now  living.  Long  was  at  my  house  one  time  after  my  marriage  to 
John  W.  Bull.  That  was  on  the  place  that  I  now  live.  He  was  never 
in  the  house.  He  just  came  to  the  gate.  It  was  five  or  six  years  past. 
I  do  not  remember  the  exact  date.  I  never  knew  what  he  came  here 
for,  as  I  did  not  speak  to  him.  John  Underwood  was  here,  and  I  think 
he  talked  to  him.  I  was  married  to  John  W.  Bull  about  thirteen  years 
ago,  in  Hood  County.  I  know  A.  P.  Payne,  who  now  lives  at  Brecken- 
ridge,  Stephens  County,  Texas.  I  have  known  him  ever  since  we  were 
children.  His  two  sons  married  my  two  daughters.  They  were  also  the 
daughters  of  Long;  their  names  were  Annie  and  Fannie." 
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It  may  be  assumed  that  this  evidence,  unexplained,  supports  appellee* 
contention  that  appellant  was  the  lawful  wife  of  Long  at  the  date  of  her 
marriage  to  Bull  in  1886,  and  that  therefore  the  latter  marriage  was  in- 
valid, but  if  so  it  does  not  necessarily  follow  that  she  was  not  the  lawful 
wife  of  John  W.  Bull  at  the  date  of  his  death,  on  February  11,  1898. 
If  at  the  latter  date  she  was  Bull's  lawful  wife  her  possessory,  homestead 
right  to  the  land  in  controversy  must  be  conceded  notwithstanding  the 
invalidity  of  the  original  marriage  to  Bull,  as  the  evidence  on  this  point 
leaves  no  room  for  doubt;  so  that  the  vital  question  for  our  determina- 
tion is  whether  the  evidence  cited  is  sufficient  to  exclude  the  presump- 
tion that  we  think  must  be  entertained  in  favor  of  appellants  lawful 
status  at  the  date  of  BulPs  death.  We  have  concluded  that  it  is  not, 
and  that  the  judgment  must  be  reversed. 

In  Carroll  v.  Carroll,  20  Texas,  732,  the  death  of  Jabez  Saunders  after 
seven  years  separation  was  presumed  in  favor  of  the  legality  of  the  sub- 
sequent marriage  of  his  wife  Susan  to  N.  H.  Carroll.  A  like  presump- 
tion was  indulged  where  there  was  no  evidence  of  the  existence  of  the 
first  wife  for  four  years  prior  to  the  second  marriage  in  the  case  of  Yates 
v.  Houston,  3  Texas,  433,  it  being  held  that  the  presumption  in  favor 
of  the  continuance  of  human  life  should  not  outweigh  the  presumption 
of  the  innocence  of  cohabitation. 

A  like  presumption  was  indulged  in  the  case  of  Hull  v.  Rawles,  27 
Mississippi,  471.  The  court  in  that  case  say:  "The  fact  that  the 
deceased  (Rawles)  was  living  in  1844  with  a  woman  believed  to  be  his 
wife  is  no  evidence  that  she  was  living  on  the  6th  day  of  December, 
1848  (the  date  of  the  subsequent  marriage).  *  *  *  It  may  be  true 
that  the  first  wife  was  then  living,  and  still  it  would  not  necessarily  follow 
that  she  was  in  a  legal  sense  his  wife,  as  the  parties  may  have  been  legally 
divorced." 

The  case  of  Klein  v.  Laudman,  29  Missouri,  259,  involved  the  legality 
of  the  marriage  of  Margaret  Klein  to  Leonard  Klein.  It  was  shown 
that  prior  to  this  marriage  Margaret  admitted  that  previous  to  her  mar- 
riage with  Leonard  Klein  she  had  been  married  in  Germany  to  another 
man.  The  trial  court  in  its  instruction  to  the  jury  proceeded  upon  the 
theory  that  if  the  jury  should  find  that  Margaret  Klein  was  married 
in  Germany  to  another  person  than  Leonard  Klein  that  this  marriage 
relation  was  presumed  to  continue.  The  Supreme  Court  of  Missouri, 
however,  held  that :  "There  was  no  presumption  that  a  marriage,  which 
was  proved  to  have  existed  in  Germany,  continued  to  exist  here  after 
positive  proof  of  a  second  marriage  de  facto  here.  The  presumption 
of  law  is,  that  the  conduct  of  parties  is  in  conformity  to  law,  until  the 
contrary  is  shown.  That  a  fact,  continuous  in  its  nature,  will  be  pre- 
sumed to  continue  after  its  existence  is  once  shown,  is  a  presumption 
which  ought  not  to  be  allowed  to  overthrow  another  presumption,  of 
equal  if  not  greater  force,  in  favor  of  innocence.  *  *  *  There  was 
not  any  evidence  in  this  case,  so  far  as  the  bill  of  exception  shows,  that 
the  first  husband  of  Mrs.  Klein  was  still  living;  but  if  this  had  been 
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established,  we  think  she  was  still  entitled  to  the  benefit  of  the  favorable 
presumption  that  the  first  marriage  had  been  dissolved  by  a  divorce,  and 
•that  it  was  not  incumbent  on  her,  in  this  character  of  action  and  under 
the  pleadings  in  this  case,  to  produce  a  record  of  the  judicial  or  legis- 
lative proceedings  by  which  the  divorce  was  effected." 

The  doctrine  of  presumption  in  cases  like  the  one  before  us  is  perhaps 
still  more  forcibly  illustrated  in  the  case  of  Blanchard  v.  Lambert,  43 
Iowa,  228,  and  cases  therein  cited.  In  that  case  Mrs.  E.  K.  Blanchard 
claimed  rights  dependent  upon  a  lawful  marriage  with  one  I.  D.  Blanch- 
ard. It  was  shown  that  on  the  24th  day  of  May,  1857,  she  had  married 
one  Horatio  Musgrave  and  cohabited  with  him  as  his  wife  for  about  one 
year,  when  they  separated.  In  March,  1867,  the  marriage  with  I.  D. 
Blanchard  occurred,  and  she  lived  with  him  as  his  wife  until  his  death, 
August  14,  1872.  No  divorce  was  shown,  but  it  further  appeared  that 
Musgrave  died  in  June,  1871,  and  that  the  plaintiff  in  that  case,  Mrs. 
E.  K.  Blanchard,  and  I.  D.  Blanchard  thereafter  continued  to  live  to- 
gether as  husband  and  wife  until  Blanchard's  death  in  August,  1872. 
The  court  say:  "During  this  time  Blanchard  introduced  the  plaintiff 
as  his  wife;  he  called  her  "ma"  when  speaking  to  one  of  the  family; 
when  speaking  to  strangers  he  called  her  "his  wife."  They  lived  happily 
together,  and  treated  each  other  with  mutual  respect.  During  the  last 
sickness  of  deceased,  which  lasted  about  ten  months,  the  plaintiff  sat  up 
with  and  waited  on  him,  and  in  all  respects  treated  him  as  a  lady  would 
her  husband.  She  was  treated  in  the  community  with  respect,  and  was 
recognized  as  the  wife  of  deceased.  Blanchard  made  a  will  in  which 
he  mentions  plaintiff  as  his  wife.  *  *  *  Under  these  circumstances, 
even  if  the  marriage  were  originally  void,  a  subsequent  marriage  will  be 
presumed  to  have  occurred  after  the  removal  of  all  legal  impediments 
by  the  death  of  Musgrave,  in  June,  1871."  The  cases  of  Fenton  v. 
Seed,  4  Johns.,  51 ;  Bose  v.  Clark,  8  Paige  Chan.  Hep.,  573-579 ;  Jack- 
son v.  Claw,  18  Johns.,  347,  and  Wilkinson  v.  Payne,  4  Durn.  &  East's 
Bep.,  468,  were  all  cited  as  having  announced  the  same  doctrine. 

In  the  case  of  Wilkinson  v.  Payne,  supra,  it  was  said  that  the  marriage 
was  absolutely  void  under  the  English  marriage  acts  by  reason  of  the 
minority  of  the  husband  at  the  time.  When  he  became  of  age  his  wife 
was  upon  her  deathbed,  and  she  died  in  three  weeks  from  that  time. 
But  upon  proof  that  the  father  of  the  wife,  who  was  the  defendant  in 
the  suit,  and  the  rest  of  the  family,  had  always  treated  them  as  husband 
and  wife,  it  was  left  to  the  jury  to  presume  a  legal  marriage  after  the 
husband  was  of  age,  and  they  did  so.  The  court  of  king's  bench  refused 
to  disturb  their  verdict.  In  the  case  of  Teter  v.  Teter,  101  Indiana, 
129,  a  good  common  law  marriage  was  presumed  after  the  removal  by 
divorce  of  the  impedient  of  a  formal  marriage.  Other  cases  might  be 
cited,  but  we  think  these  sufficient  to  justify  our  conclusion. 

The  fact  that  appellant  lived  with  John  W.  Bull  for  thirteen  years 
as  his  wife  is  not  disputed,  and  if,  as  stated,  it  be  assumed  that  Mrs. 
Bull's  testimony  as  above  quoted  establishes  the  validity  of  her  marriage 


368  29  Texas  Civil  Appeals  Eeports.        \2d  District, 

with  Long,  and  that  it  is  sufficient  to  show  that  no  divorce  between  her 
and  Long  was  ever  had  by  decree  of  court,  or  otherwise,  the  fact  is  never- 
,theles8  undisputed  that  Long  died  several  years  prior  to  the  death  of 
John  W.  Bull.  We  find  no  evidence  whatever  to  indicate  that  Bull  at 
any  time  during  his  relations  with  appellant  did  otherwise  than  claim 
her  as  his  wife,  but  to  the  contrary.  The  fact  that  Long  appeared  at 
the  home  of  Bull  and  appellant  seems  to  have  produced  no  disturbance 
in  the  community  or  in  the  relation  asserted  by  appellant.  It  is  per- 
haps, also,  to  be  inferred  from  a  verified  motion  made  by  appellant  for 
a  new  trial  explaining'  her  inability  to  attend  the  trial  below  and  the 
reason  for  not  having  been  represented  at  the  time  by  counsel,  that  dur- 
ing the  time  appellant  and  John  W.  Bull  lived  together  as  husband  and 
wife  common  fruits  of  their  labor  were  invested  by  them  in  improve- 
ments upon  the  property  in  controversy,  and  while  there  is  no  plea  set- 
ting up  such  equities,  we  think  under  the  circumstances  that  before  the 
imputations  of  appellees'  special  plea  should  be  affirmed  by  a  solemn 
decree  of  the  court  and  this  aged  woman  probably  rendered  homeless 
during  the  few  remaining  years  of  her  life,  the  appellees  should  di&- 
charge  the  burden  that  was  upon  them  to  exclude  every  reasonable  pre- 
sumption in  favor  of  the  innocence  of  appellant  and  of  their  father, 
John  W.  Bull.  The  doctrine  of  a  common  law  marriage  has  repeatedly 
been  recognized  in  this  State  (Ingersol  v.  Mc Willie,  9  Texas  Civil  Ap- 
peals, 543;  Cumby  v.  Henderson,  6  Texas  Civil  Appeals,  519),  and  in 
the  absence  of  proof  to  the  contrary  we  will  presume,  under  the  circunh 
stances  of  this  case,  a  good  statutory  or  common  law  marriage  between 
appellant  and  John  W.  Bull  after  the  unquestioned  removal  of  all  legal 
impediments  thereto. 

The  foregoing  views  render  it  unnecessary  to  pass  upon  the  action  of 
the  court  in  overruling  appellant's  motion  for  a  new  trial,  and  it  is 
ordered  that  the  judgment  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


W.  S.  Essex  et  al.  v.  James  Muekay. 

Decided  May  10,  1902. 

1. — Building  Contract — Alterations — Condition  Precedent. 

Where  by  the  terms  of  a  building  contract  the  order  of  the  architect  for 
an  alteration  in  the  original  plans  and  a  reference  to  arbitrators  to  fix  the 
value  of  extra  cost  occasioned  thereby  was  required  only  in  the  event  of  a  fail- 
ure of  the  contractor  and  architect  to  agree  upon  the  value,  an  agreement  as  to 
the  valuation  of  extras,  or  an  arbitration  as  to  their  value,  is  not  a  condition 
precedent  to  a  recovery  where  there  is  no  controversy  as  to  the  reasonableness 
of  such  extra  cost. 

8. — Same — Issue  Raised  by  Evidence. 

Evidence  that  the  architect  was  present  when  an  alteration  was  made  and 
said  that  stone  would  be  better  than  iron  for  certain  work,  and  told  the  coo- 
tractor  to  put  in  stone  and  he  would  allow  the  extra  cost,  authorized  the  sub- 
mission of  the  issue  whether  the  architect,  as  authorized  by  the  contract, 
ordered  the  change. 
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3.— Santa — Surety— Contract  Abandoned. 

Where  a  contractor  abandoned  work  on  a  building  and  it  was  completed  by 
the  owner  at  a  cost  which  did  not  exceed  the  contract  price,  a  surety  on  the 
contractor's  bond  was  entitled  to  have  returned  to  him  collateral  which  he  had 
deposited  to  secure  whatever  damage  the  owner  might  suffer  by  reason  of  default 
by  the  contractor. 

4.— Same— Waiver— Pleading. 

Waiver  of  a  provision  of  the  contract  requiring  a  written  order  of  the 
architect  for  alterations  must  be  pleaded  in  order  to  be  available  in  an  action 
to  recover  the  extra  costs  of  such  alterations. 

5. — Same— Architect's  Estimates  Conclusive. 

Where  a  building  contract  provided  that  payments  should  be  made  as  the 
work  progressed  on  certflcates  of  the  architect,  not  to  exceed  90  per  cent  of 
the  value  at  the  time,  the  estimates  of  the  architect  were  conclusive  unless 
impeached  for  fraud. 

«.— Same— Claim  for  Extras— Evidence. 

While  a  failure  of  the  contractor  to  make  claim  at  the  time  for  the  extra 
cost  of  changes  would  be  evidence  that  he  made  them  of  his  own  volition,  and 
without  intent  to  charge  for  them,  it  would  not  be  conclusive  against  him. 

Appeal  from  the  County  Court  of  Tarrant.  Tried  below  before  Hon. 
C.  R.  Bowlin,  Special  Judge. 

W.  S.  Essex  and  J.  M.  Mothershead,  for  appellants. 

J  as.  8.  DaviSj  for  appellee. 

CONNER,  Associate  Justice. — This  suit  was  instituted  in  the 
County  Court  of  Tarrant  County  by  appellee  to  recover  from  appellants 
certain  collateral  securities  or  their  value,  consisting  of  a  promissory 
note  for  $650  made  by  S.  P.  Gibson,  and  a  certified  check  for  $100. 
From  the  judgment  in  appellee's  favor  this  appeal  has  been  duly 
prosecuted. 

The  issues  and  facts  necessary  to  an  understanding  of  our  conclu- 
sions may  be  thus  briefly  stated :  On  July  15,  1899,  one  Angus  McLeod 
contracted  with  the  Missouri  Avenue  M.  E.  Church  South  in  the  city 
of  Port  Worth  to  erect,  in  accordance  with  certain  plans  and  specifica- 
tions, a  church  building  for  the  contract  price  of  $9179.  One  Howard 
Messer  was  employed  as  the  architect  under  whose  "directions"  (acting 
as  agent  of  said  owner)  and  to  whose  "satisfaction"  said  building  was 
to  be  completed.    Among  other  things,  the  contract  provided: 

"Sec.  3.  Should  any  alterations  be  required  in  the  work  shown  or 
described  by  the  drawing  and  specifications,  a  fair  and  reasonable  val- 
uation of  the  work  added  or  omitted  shall  be  made  by  the  architect,  and 
the  sum  herein  agreed  to  be  paid  for  the  work  according  to  the  original 
specifications  shall  be  increased  or  diminished  as  the  case  may  be.  In 
case  such  valuation  is  not  agreed  to,  the  contractor  shall  proceed  with 
the  alteration  upon  the  written  order  of  the  architect,  and  the  valuation 
of  the  work  added  or  omitted  shall  be  referred  to  three  arbitrators  (no 
one  of  whom  shall  have  been  personally  connected  with  the  work  to 
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which  these  presents  refer),  to  be  appointed  as  follows:  one  by  each  of 
the  parties  to  this  contract,  and  the  third  by  the  two  thus  chosen;  the 
decision  of  any  two  of  whom  shall  be  final  and  binding,  and  each  of 
the  parties  hereto  shall  pay  one-half  of  the  expense  of  such  reference. 

"Sec.  9.  The  contractor  shall  make  no  claim  for  additional  work 
unless  the  same  shall  be  done  in  pursuance  of  an  order  from  the  archi- 
tect, and  notice  of  all  claims  shall  be  made  to  the  architect  in  writing 
within  ten  days  of  the  beginning  of  such  work." 

The  contract  also  provided  that  at  stated  periods  the  architect  should 
make  estimates  of  the  value  of  the  work  and  material  and  pay  to  the 
contractor  90  per  cent  thereof,  the  balance,  not  to  exceed  the  contract 
price,  to  be  paid  upon  the  completion  and  acceptance  of  the  building; 
and  it  was  further  provided  that  should  the  contractor  abandon  the 
contract  and  building  the  church  should  have  the  right  to  complete  the 
work,  "at  which  time,  if  the  unpaid  balance  of  the  amount  to  be  paid 
under  this  contract  shall  exceed  the  expense  incurred  by  the  owner  in 
finishing  the  work,  such  excess  shall  be  paid  by  the  owner  to  the  con- 
tractor, but  if  such  expense  shall  exceed  such  unpaid  balance  the  con- 
tractor shall  pay  the  difference  to  the  owner." 

To  secure  the  contract  so  made  McLeod  gave  bond  with  appellee  as 
.surety,  the  latter  as  further  security  also  depositing  with  appellants, 
members  of  the  church  building  committee,  the  collateral  for  the  re- 
covery of  which  this  suit  was  instituted;  it  being  stipulated  by  separate 
written  contract  then  made  by  appellee,  that  in  case  of  default  on  the 
part  of  McLeod  the  trustee  therein  designated  should  proceed  to  collect 
said  collaterals  and  apply  the  proceeds  "to  the  payment  of  whatever 
damages  said  church  may  suffer  by  reason  of  the  failure  of  said  McLeod 
to  perform  his  covenants."  McLeod  in  fact  defaulted.  For  labor  and 
material  furnished  by  McLeod  the  church  paid  on  certified  estimates 
of  the  architect  $8165,  and  in  the  further  construction  and  completion 
of  the  building  the  further  sum  of  $1711.70;  thus  paying  in  all  $697.75 
in  excess  of  the  contract  price.  Hence  arises  the  contention  of  appel- 
lants, fully  6et  out  in  their  answer,  that  they  have  the  right  in  behalf 
of  said  church  to  retain  and  apply,  so  far  as  necessary,  the  collaterals 
sued  for  in  accordance  with  appellee's  said  contract. 

In  answer  to  this  appellee  asserts:  (1)  That  the  church  from  time 
to  time  paid  McLeod  more  than  90  per  cent  of  the  value  of  the  labor 
and  material  furnished  by  him,  and  that  therefore  appellee  as  surety  for 
McLeod  was  discharged;  and  (2)  that  certain  changes  in  the  turrets 
from  the  original  plans  and  specifications  were  made,  and  certain  speci- 
fied extra  labor  and  material  was  furnished  by  McLeod  in  the  erection 
thereof  for  which  under  his  contract  he  was  entitled  to  compensation, 
the  aggregate  value  of  such  extras  being  alleged  to  be  in  a  sum  more 
than  said  amount  overpaid  by  the  church. 

By  demurrer  to  the  petition,  and  by  objection  to  charges  given  and 
refused,  appellants  first  insist,  in  substance,  that  appellee  failed  to  show 
right  for  an  allowance  of  the  value  of  the  extras  submitted  in  the  charge 
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of  the  court  because  of  a  failure  to  allege  and  prove  compliance  with  the 
terms  of  the  contract  relating  thereto,  in  that  it  was  not  alleged  or 
proven  that  notice  to  the  church  had  been  given  of  the  change  in  turrets 
and  of  the  increased  cost  of  construction,  and  that  it  was  not  shown 
that  the  price  for  such  extras  had  been  agreed  upon  or  submitted  to 
arbitration. 

Changes  and  extras  other  than  said  turrets  were  alleged  and  shown, 
but  under  the  evidence  it  seems  that  the  issues  relating  to  the  turrets 
alone  were  submitted  to  the  jury,  and  we  confine  ourselves  alone  to  such 
issues,  and  in  our  disposition  have  also  confined  ourselves  to  the  second 
and  third  propositions  under  the  assignments  presenting  this  phase  of 
the  case,  the  first  proposition  being  too  general  for  consideration.  Thus 
limited,  we  overrule  the  first,  second,  and  fourth  assignments  of  error. 
It  will  be  apparent  from  a  careful  consideration  of  section  3  of  the 
original  contract  that  the  written  order  of  the  architect  for  an  altera- 
tion in  the  original  plans  and  a  reference  to  arbitrators  to  fix  the  value 
of  extra  cost  thereby  occasioned  was  required  only  in  event  of  a  failure 
of  the  contractor  and  architect  to  agree  upon  the  value.  In  such  event 
alone  also  does  the  contract  provide  (inferentially)  for  notice  to  the 
owner  of  the  change  or  of  extra  cost.  The  contract  constitutes  the 
architect  the  agent  of  the  owner.  To  him  seems  to  be  committed  the 
discretion  of  determining  when  and  what  alterations  shall  be  made, 
and  if  required  by  him,  it  is  made  the  duty  of  the  contractor  to  con- 
form to  the  alteration;  for  which  a  "reasonable  valuation  of  the  work 
added  or  omitted  shall  be  made  by  the  architect/'  and  the  contract  price 
"increased  or  diminished  as  the  case  may  be."  There  was  evidence  to 
the  effect  that  McLeod  made  the  change  in  the  turrets  from  galvanized 
iron  to  stone  for  his  own  benefit,  and  that  he  made  no  charge  or  claim 
for  the  extra  value  of  the  stone  turrets.  The  architect  also  denied  hav- 
ing ordered  the  change,  but  appellee  testified:  "Mr.  Messer  was  there. 
He  said  that  the  stone  would  be  better  and  he  told  us  to  put  in  the  stone. 
That  he  did  not  remember  whether  there  was  any  agreement  as  to  price 
or  not.  That  the  architect  said  that  he  would  allow  them  to  make 
the  extra  cost."  There  is  no  controversy  in  the  evidence  as  to  the 
reasonableness  or  amount  of  the  extra  cost  involved,  and  we  think 
the  evidence  authorized  the  submission  of  the  issues  of  whether  the 
architect  ordered  the  change,  and  if  so  whether  the  price  or  value  of  the 
extra  labor  involved  was  substantially  agreed  to. 

A  number  of  other  contentions  are  made,  as  that  by  the  terms  of  the 
depositing  contract  appellee  could  not  recover  until  he  furnished  the 
certificate  "showing  a  compliance  with  the  contract  on  the  part  of 
McLeod."  Also  that  the  court  erred  in  submitting  the  issue  of  waiver 
for  want  of  support  in  the  pleading.  The  provision  made  in  the  con- 
tract between  appellants  and  appellee  at  the  time  of  the  deposit  of  the 
collaterals  for  the  architect's  certificate  of  completion  is  evidently  in- 
applicable under  the  circumstances.  To  indulge  this  contention  is  to 
say  that  in  no  event  could  appellee  recover  the  collaterals,  it  being 
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undisputed  that  McLeod  did  not  and  never  can  "comply"  with  his 
contract.  Had  he  done  so,  then,  on  certificate  of  this  fact,  appellee  was 
entitled  to  have  the  securities  returned.  He  was  also  entitled  to  have 
them  returned  under  other  provisions  of  his  contract  if  in  the  comple- 
tion of  the  building  the  church  was  not  required  to  pay  in  all  more  than 
the  contract  price.  The  waiver  to  be  available  should  have  been  plead. 
Thi6  was  not  done.  The  case  made  by  the  evidence  as  to  the  turrets 
seemed  to  be  one  in  which  the  architect  ordered  the  change  and  perhaps 
substantially  agreed  on  the  extra  cost.  As  to  the  item  of  turrets,  there- 
fore, a  waiver  on  the  part  of  the  church  of  the  written  order  of  the 
architect  to  make  the  alteration  and  the  reference  of  the  question  of 
value  as  arbitrators,  and  of  notice  to  the  owner  of  increased  cost,  was 
not  necessary  to  entitle  appellee  to  a  recovery.  To  this  extent,  there- 
fore, the  charge  was  perhaps  erroneous  as  submitting  an  immaterial 
issue  not  made  by  the  pleadings,  but  the  error  seems  to  have  been  invited 
by  appellants'  requested  special  charge  number  1  embodying  the  issue 
of  waiver. 

The  sixth  and  thirteenth  assignments  of  error  complain  of  the  action 
of  the  court  in  submitting  the  question  of  appellee's  discharge  because  of 
payments  to  McLeod  in  excess  of  90  per  cent  of  the  value  of  the  work 
and  material,  and  in  refusing  special  charge  number  10  to  the  effect 
that  if  the  payments  were  made  on  certificates  of  the  architect  they 
were  conclusive,  ever;  though  the  payments  may  have  exceeded  90  per 
cent.  Appellee's  petition  was  also  demurred  to  on  the  same  ground. 
We  think  these  assignments  must  be  sustained. 

The  contract  distinctly  provided  that  the  payments  to  McLeod  should 
be  made  on  the  certificates  of  the  architect  and  the  jury  were  as  dis- 
tinctly instructed,  as  a  separate  ground  of  recovery,  that  if  they  should 
find  that  the  payments  made  to  McLeod  were  in  excess  of  90  per  cent  of 
the  value  of  the  work  and  material  at  the  times  of  payment  they  should 
find  in  appellee's  favor.  Appellee  testified  on  this  point:  "I  never 
consented  or  ordered  the  committee  or  Mr.  Essex  to  pay  more  than  90 
per  cent  of  the  value  of  the  work  before  the  work  was  completed. 
*  *  *  It  is  not  a  fact  that  I  knew  what  money  McLeod  was  getting. 
I  never  tried  to  get  the  estimates  raised  for  McLeod.  *  *  *  I  did 
not  know  how  much  McLeod  was  getting." 

The  architect  testified:  "I  made  the  estimates  in  the  usual  way.  I 
would  go  on  the  ground  and  make  a  careful  inspection  of  the  building 
and  of  what  work  had  been  done  since  the  last  estimate,  and  allow 
the  contractor  an  estimate  of  the  value  of  the  work  less  10  per  cent  to 
be  held  back  until  the  completion  of  the  building.  *  *  *  I  gave 
them  estimates  in  each  case  that  I  considered  fair,  and  not  more  than 
90  per  cent  of  the  value  of  the  work  done  and  material  furnished." 

Appellant  Essex,  the  secretary  and  treasurer  of  the  committee,  tes- 
tified: "Up  to  the  time  we  took  charge  of  the  church  I  had  estimates 
from  the  architect  for  every  payment  made."  The  certificates  were  in 
this  connection  offered  in  evidence,  but  no  question  being  raised  as  to 
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their  form  they  will  not  be  set  out.  We  deem  it  sufficient  to  only  further 
state  that  no  witness  testified  that  the  estimates  were  larger  than  those 
called  for  by  the  contract,  and  no  witness  testified  to  a  payment  made 
to  McLeod  other  than  one  upon  the  certificate  of  the  architect  as  pro- 
vided in  the  contract. 

We  think  it  thus  apparent  that  as  to  the  payments  made  to  McLeod 
up  to  the  time  of  his  abandonment  of  the  contract  the  issue  submitted 
was  not  raised  in  the  evidence.  In  addition  to  which,  in  the  case  of 
Kilgore  v.  Educational  Society,  35  Southwestern  Reporter,  145,  on  cer- 
tificate from  this  court,  the  Supreme  Court  distinctly  holds  that  esti- 
mates of  the  architect  given  under  circumstances  similar  to  those  in- 
volved in  this  case  are  conclusive  unless  impeached  for  fraud.  It  is 
true  that  after  McLeod's  abandonment  of  the  building  an  additional 
estimate  of  $545.05  was  made  and  paid  without  the  architect's  certifi- 
cate for  work  and  labor  theretofore  done  by  McLeod  and  not  included  in 
former  estimates,  but  it  is  undisputed  in  the  evidence  that  this  last  esti- 
mate was  made  upon  the  solicitation  of  appellee  himself,  and  the  jury 
were  distinctly  instructed  to  disregard  it  in  determining  this  issue. 

The  evidence  upon  the  other  phase  of  appellee's  right  to  recover  was 
sharply  conflicting,  and  we  therefore  conclude  that  the  error  here  dis- 
cussed will  require  the  judgment  to  be  reversed  and  the  cause  remanded, 
and  it  will  be  so  ordered.  In  view  of  another  trial,  however,  we  add. 
that  the  court  properly  refused  to  submit  to  the  jury  special  charge 
number  7  requested  by  appellants  to  the  effect  that  if  they  should  find 
McLeod  had  failed  to  make  claim  for  the  value  of  the  extra  turrets 
they  should  find  for  appellants  on  that  issue.  McLeod's  failure  to  make 
such  claim  would  be  evidence  tending  to  support  appellants'  contention 
that  the  change  was  made  of  his  own  volition  and  without  intent  to 
charge  therefor,  but  it  can  not  be  said  to  be  conclusive  against  him. 

Other  assignments  need  not  be  noticed,  and  the  judgment  is  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 


R.  M.  Stokes  v.  J.  V.  Riley. 

Decided  May  10,  1902. 

1.— Trespass  to  Try  Title— Leasehold  Estate— Pleading. 

An  action  of  trespass  to  try  title  may  be  brought  for  the  recovery  of  mere 
possession  of  land,  and  the  plaintiff  therein,  under  a  general  allegation  of  a 
fee  simple  title,  may  prove  a  leasehold  interest,  although  the  statute  requires 
that  in  trespass  to  try  title  the  petition  shall  state  the  character  of  the  title 
claimed.  Rev.  Stats.,  art.  5250. 
«.— Public  School  Lands— Lease— Railroad  Reservation. 

The  acts  creating  the  Memphis  &  El  Paso  Railway  reservation  did  not 
segregate  the  lands  therein  from  the  public  domain,  but  merely  withdrew  them 
for  the  time  from  location  by  others,  and  such  portions  thereof  as  were  not 
located  and  appropriated  under  and  by  virtue  of  those  acts  became,  by  the 
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Constitution  of  1876,  a  part  of  the  public  free  schooF  fund,  and  were  subject  to 
lease  by  the  Land  Commissioner. 

3. — Same— Lease— Recording  Abstract— Evidence. 

The  record  in  the  county  where  the  lands  lay,  and  in  compliance  with  article 
4213V,  Revised  Statutes,  of  an  abstract  of  a  lease  of  the  lands  executed  by  the 
Commissioner,  is  sufficient  to  admit  in  evidence  a  copy  of  the  lease  over  the 
objection  that  the  original  instrument  had  not  been  recorded  in  the  county 
where  the  lands  lay. 

4.— Trespass  to  Try  Title— Abstract  of  Title— Evidence. 

Where  the  abstract  of  title  filed  by  plaintiff  with  his  pleadings  did  not 
contain,  as  required  by  the  statute,  copies  of  certain  unrecorded  instruments 
relied  on  by  him,  defendant's  remedy  was  by  motion  before  trial  to  have  the 
defect  cured,  and  not  by  objection  on  that  ground  to  the  admission  in  evidence 
of  copies  of  such  instruments.    Rev.  Stats.,  arts.  5261-5263. 

5.— Same— Mistake  in  Name. 

In  an  action  of  trespass  to  try  title  brought  by  a  lessee  of  school  lands 
parol  evidence  was  admissible  on  plaintiff's  behalf  to  show  that  the  lease, 
though  issued  in  the  name  of  A.  Z.  Reedy,  was  in  fact  issued  and  delivered 
to  A.  Z.  Reeder,  as  this  was  a  mere  matter  of  identity,  and  the  evidence  showed 
that  no  such  person  as  A.  Z.  Reedy  was  known. 

6.— School  Lands— Forfeiture  of  Lease. 

The  mere  failure  of  a  lessee  of  State  school  lands  to  pay  or  tender  within  the 
prescribed  time  the  exact  amount  of  the  annually  accruing  rents  that  may  be 
due  will  not  of  itself  abrogate  the  lease,  nor  will  such  effect  be  given  to  the 
act  of  the  Commissioner  in  awarding  the  land  to  another  applicant.  The  statute 
requires  the  lease  to  be  canceled  by  a  written  instrument  under  the  hand  and 
seal  of  the  Commissioner  and  to  be  filed  with  the  papers  relating  to  the  lease. 
Rev.  Stats.,  art.  4218v. 

7.— Same— Assignment  of  Lease— Assent. 

While  there  is  no  express  authority  for  the  requisite  lessor's  consent  to  an 
assignment  of  a  lease  of  State  school  lands  by  the  lessee,  yet  a  power  in  the 
Commissioner  to  consent  to  such  an  assignment  may  be  implied  from  his  power 
to  make  and  cancel  leases  and  to  re-lease  the  lands,  and  hence  where  a  lessee 
assigned  his  lease  to  another  and  the  Commissioner  recognized  it  by  accepting 
rentals  from  the  assignee,  the  assignment  was  valid.  Rev.  Stats.,  arts.  3250, 
4218t. 

8.— Same— Evidence — Archive— Certified  Copy. 

Such  an  assignment  of  a  lease  of  school  lands,  filed  in  the  General  Land 
Office,  became  an  archive  thereof,  and  could  be  proved  by  certified  copy  of  it 
under  the  hand  and  seal  of  the  Commissioner.    Rev.  Stats.,  4218u,  2306. 

Appeal  from  Scurry.    Tried  below  before  Hon.  P.  D.  Sanders. 

A.  M.  Craig  and  Jenkins  &  McCartney,  for  appellant. 

Beall  &  Beall,  for  appellee. 

CONNER,  Chief  Justice. — Appellee  instituted  this  suit  to  recover 
the  title  and  possession  of  the  north  half  of  section  493  and  all  of  section 
495,  block  97,  of  lands  situated  in  Scurry  County  within  the  old  Mem- 
phis &  El  Paso  Railway  reservation  and  within  the  absolute  lease  dis- 
trict, but  which  prior  to  the  times  herein  involved  became  part  of  the 
public  free  school  lands  of  Texas.  Appellee  claims  as  assignee  of  a  lease 
of  said  lands  executed  and  delivered  by  the  Commissioner  of  the  General 
Land  Office  to  A.  Z.  Reedy,  April  28, 1898,  for  a  term  of  five  years  from 
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December  28,  1897.  Appellee  also  claimed  the  north  one-fourth  of  said 
section  493  by  virtue  of  his  application  to  purchase  the  same,  made 
March  7,  1900^  and  rejected  by  the  Commissioner.  Appellant  claims  by 
virtue  of  applications  to  purchase  and  awards  to  him  thereon  by  the 
Commissioner  of  the  General  Land  Office  made  June  13  and  August  8, 
1900,  respectively.  From  the  judgment  against  him  appellant  has 
prosecuted  this  appeal. 

Appellee's  petition  was  in  the  ordinary  form  of  trespass  to  try  title, 
alleging  a  fee  simple  title,  and  it  is  insisted  that  this  averment  is  not 
supported  by  the  lease  issued  to  A.  Z.  Reedy,  and  that  therefore  appel- 
lant's objection  to  the  lease  on  the  ground  of  variance  should  have  been 
sustained.  We  find  no  error  in  this  particular.  It  has  long  been  held 
that  trespass  to  try  title  is  an  appropriate  action  for  the  recovery  of 
mere  possession  of  lands.  The  lease  if  valid  created  a  possessory  estate 
in  the  lessee  and  it  was  admissible  under  the  general  allegation  of  a  fee 
simple  title,  notwithstanding  clause  3,  article  3250,  Eevised  Statutes, 
requiring  a  plaintiff  in  trespass  to  try  title  to  state  in  his  petition  the 
character  of  title  claimed  by  him.  See  Thurber  v.  Conners,  57  Texas, 
96 ;  Anderson  v.  Anderson,  67  S.  W.  Hep.,  404. 

To  the  introduction  of  said  lease  in  evidence  it  was  also  objected  that 
the  lands  therein  described  had  not  theretofore  become  part  of  the  public 
free  school  fund,  and  hence  that  the  Commissioner  was  without  author- 
ity to  make  the  lease,  the  contention  being  that  by  the  legislative  acts 
creating  the  Memphis  &  El  Paso  reservation  the  lands  within  the  boun- 
daries thereof  were  segregated  from  the  public  domain  and  not  subject 
to  the  Constitution  of  1876  as  construed  in  Baker  v.  Hogue,  92  Texas, 
58.  The  lands  involved  in  this  suit  are  part  of  the  void  surveys  made 
by  the  Houston  &  Texas  Central  Railway  Company  within  said  reserva- 
tion, and  being  otherwise  unappropriated  became  part  of  the  public 
free  school  fund  as  hereinbefore  stated,  and  as  held  by  us  in  Hall  v. 
Rushing,  21  Texas  Civil  Appeals,  631.  If  so,  the  power  of  the  Com- 
missioner to  lease  must  be  conceded.  Besides,  the  reservations  relied 
upon  did  not  constitute  an  appropriation  of  the  public  lands  situated 
therein.  Said  lands  were  merely  withdrawn  from  location  and  survey 
by  others  than  those  for  whose  benefit  the  reservations  were  created,  and 
hence  in  any  event  the  land  in  controversy  was  public  land  and  subject 
to  lease  by  the  Commissioner.  Rev.  Stats.,  art  4218v;  Harrington  v.. 
Blankenship,  52  S.  W.  Rep.,  585. 

The  objection  was  also  made  to  the  introduction  in  evidence  of  copies 
of  said  lease  and  of  the  transfer  thereof,  and  to  the  written  receipts 
showing  payments  on  said  lease  for  the  years  1898,  1899,  and  1900,  and 
to  the  copy  of  the  written  application  of  appellee  to  purchase  said  north 
one-fourth  of  section  493,  on  the  ground  that  the  instruments  of  which 
copies  were  so  offered  had  not  been  recorded  in  Scurry  County  and  copies 
thereof  had  not  been  filed  with  the  abstract  of  title  filed  by  appellee  in 
answer  to  appellant's  demand  therefor.  The  original  instruments  men- 
tioned were  all  unrecorded,  save  that  an  abstract  of  the  lease  to  Reedy 
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had  been  recorded  in  Scurry  County,  as  provided  in  article  4218s,  Re- 
vised Statutes.  This  we  think  sufficient  as  to  the  lease,  but  for  the 
purposes  of  the  question  under  consideration  the  truth. of  the  matter 
stated  in  the  objections  may  be  assumed,  and  the  objections  neverthe- 
less, in  our  judgment,  are  not  available  at  the  time  and  in  the  manner 
urged  on  the  trial.  Article  5261  provides  that  an  abstract  in  writing  of 
the  claim  or  title  to  the  premises  in  question  upon  which  an  adversary 
relies  may  be  demanded,  and  the  next  article  provides  that  "in  default 
thereof  no  evidence  of  the  claim  or  title  of  such  opposite  parties  shall 
be  given  on  the  trial."  In  the  next  succeeding  article  (5262)  the 
requisites  of  such  abstract  are  given,  and  among  other  things  it  is  pro- 
vided that  copies  of  unrecorded  instruments  relied  upon  and  alleged  to 
be  lost  or  destroyed  shall  be  filed  with  the  abstract.  But  in  the  case  be- 
fore us  an  abstract  was  in  fact  filed  and  "default  thereof"  was  not  made 
within  the  meaning  of  article  5261  so  as  to  require  of  the  court  rejection 
of  the  title  papers  offered  by  appellee.  If  in  fact  appellee's  abstract  of 
title  was  deficient  in  the  particular  complained  of,  appellant's  remedy, 
we  think,  was  by  motion  before  the  trial  to  have  the  defect  cured.  This 
view  is  emphasized  by  the  fact  that  article  5263  provides  that  amended 
abstracts  of  title  may  be  filed  under  the  same  rules  which  authorize 
amendment  of  pleadings  so  far  as  applicable. 

We  also  think  the  oral  testimony  to  the  effect  that  while  said  lease 
was  executed  in  the  name  of  A.  Z.  Reedy  that  in  fact  it  was  issued  and 
delivered  to  A.  Z.  Reeder  was  admissible.  In  our  judgment  it  was  a 
mere  matter  of  identity.  The  evidence  authorized  a  finding  that  no 
such  person  as  A.  Z.  Reedy  was  known;  that  the  application  for  the 
lease  in  question  was  in  fact  made  for  and  in  behalf  of  A.  Z.  Reeder; 
that  for  him  was  paid  the  required  amount  of  the  first  payment,  and 
that  the  lease  was  in  fact  issued  and  delivered  to  A.  Z.  Reeder;  that  it 
was  accepted  by  him  and  that  by  virtue  thereof  he  took  and  retained 
possession  of  the  leased  lands.  Under  such  circumstances  we  think 
'there  can  be  no  question  but  that  A.  Z.  Reeder  acquired  the  full  lease- 
hold estate  conveyed  by  the  Commissioner.  See  Jones  on  Conv.,  sees. 
226,  229 ;  1  Dev.  on  Deeds,  sec.  209 ;  Tied,  on  Real  Prop.,  sec.  798.  It 
therefore  follows  that  the  objections  to  the  transfer  of  the  least  to  ap- 
pellee by  A.  Z.  Reeder,  and  the  evidence  of  lease  payments  made  in  the 
name  of  A.  Z.  Reeder  on  the  ground  that  the  lease  was  made  to  Reedy 
and  not  Reeder,  were  properly  overruled. 

The  lease  was  of  2000  acres  and  the  annual  amount  due  thereon  was 
$60,  the  first  installment  of  which  had  been  duly  paid  prior  to  the 
issuance  and  delivery  of  the  lease  in  question,  and  we  think  it  imma- 
terial that  subsequent  payments  made  may  have  been  in  less  amount, 
or  may  have  been  subsequent  to  sixty  days  after  the  same  was  due  by 
the  terms  of  the  statute.  Article  4218v  provides  that:  "If  any  lessee 
shall  fail  to  pay  the  annual  rent  due  in  advance  for  any  year  within 
sixty  days  after  such  rents  shall  become  due,  the  Commissioner  of  the 
General  Land  Office  may  declare  such  lease  canceled  by  a  writing  under 
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his  hand  and  seal  of  office,  which  writing  shall  be  filed  with  the  other 
papers  relating  to  such  lease,  and  thereupon  such  lease  shall  immediately 
terminate,  and  the  lands  so  leased  shall  become  subject  to  purchase  or 
lease  under  the  provisions  of  this  chapter.  *  *  *"  The  power  is 
thus  given  the  Commissioner  to  cancel  leases  issued  by  him,  but  the 
manner  in  which  this  may  be  done  is  expressly  pointed  out.  There  is 
no  pretense  in  the  argument  that  the  lease  here  involved  was  ever  can- 
celed by  writing  under  the  hand  and  seal  of  the  Commissioner.  Forfeit- 
ures are  not  favored  in  the  law,  and  we  do  not  think  that  the  mere 
failure,  if  any,  of  the  lessee  within  the  prescribed  time  to  pay  or  to 
tender  the  exact  amount  of  rent  that  may  be  due  ipso  facto  abrogated 
the  estate  vested  by  the  original  lease,  nor  do  we  think  we  can  indulge 
with  such  effect  the  presumption  arising  from  the  fact  of  the  said  awards 
tq  appellant  of  the  lands  in  controversy.  A  necessary  implication  arises 
from  the  terms  of  the  lease  land  law  (4218v)  that  the  leasehold  estate 
involved  in  this  controversy  took  effect  upon  the  payment  of  the  first 
annual  rental  and  upon  the  due  filing  of  the  lease  for  record  in  the 
clerk's  office  of  Scurry  County,  both  of  which  facts  were  shown,  and 
upon  the  production  of  such  lease  of  territory  within  the  absolute  lease 
district,  as  was  the  land  here  involved,  we  think  prima  facie  title  at 
least  was  shown  in  the  lessee,  and  the  burden  was  upon  appellee  to  show 
not  only  that  cause  for  forfeiture  existed,  but  that  in  fact  the  Com- 
missioner had  declared  the  lease  canceled  in  the  manner  prescribed  by 
the  statute. 

Appellee's  evidence  of  a  transfer  to  him  of  the  lease  in  the  name  of 
A.  Z.  Reeder  was  a  duly  certified  copy,  under  the  hand  and  seal  of  the 
Commissioner  of  the  General  Land  Office,  of  an  original  and  sufficient 
transfer  thereof  from  A.  Z.  Reeder  which  had  been  forwarded  to  and 
filed  in  the  General  Land  Office.  Objection  was  made  to  this  copy  on 
the  ground  that  such  original  transfer  was  not  properly  an  archive  of  the 
General  Land  Office.  If  the  transfer  was  authorized  we  think  there  can 
be  no  question  but  that  said  objection  to  the  copy  of  the  transfer  was 
properly  overruled,  for  article  4218u  of  the  Revised  Statutes,  among 
other  things,  provides  that  the  Commissioner  of  the  General  Land  Office 
"shall  file  in  his  office  all  applications  and  other  papers  relating  to 
leases,  *  *  *  which  papers  shall  constitute  a  part  of  the  records 
of  his  office."  The  assignment  in  question,  the  execution  of  which  has 
not  been  contested  and  which  was  fully  proven,  was  certainly  a  paper 
relating  to  the  lease  herein  involved,  and  if  it  became  an  archive  of  the 
Commissioner's  office  under  article  421 8u,  supra,  the  Commissioner  was 
authorized  by  Revised  Statutes,  article  2308,  to  give  a  copy  thereof,  and 
such  copy  was  receivable  with  like  effect  as  would  have  been  the  original. 

It  is  perhaps  not  so  clear,  however,  that  the  transfer  of  the  leasehold 
estate  was  valid.  These  seems  to  be  an  absence  of  express  authority 
for  an  original  lessee  to  assign  a  lease  made  to  him  by  the  State.  If 
the  assignment  by  A.  Z.  Reeder  as  an  original  lessee  was  unauthorized 
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and  void,  the  assignment,  of  course,  was  not  properly  an  archive  of  the 
General  Land  Office,  and  a  certified  copy  thereof  by  the  Commissioner 
would  not  in  such  event  be  admissible.  Mr.  Washburn,  in  his  work  on 
Real  Property,  volume  1,  fifth  edition,  page  538,  says  that  "It  may  be 
stated  as  a  general  if  not  a  universal  proposition  that  a  lease  is  assign- 
able unless  its  assignability  is  restricted  by  some  covenant  or  condition 
therein  to  that  effect.  So  the  lessee  may  underlet  the  premises  unless 
restrained  in  like  manner/*  But  article  3250  of  the  Revised  Statutes, 
title  63,  on  landlord  and  tenant,  provides  as  follows :  "If  lands  or  tene- 
ments are  rented  by  the  landlord  to  any  person  or  persons,  such  person 
or  persons  renting  said  lands  or  tenements  shall  not  rent  or  lease  said 
lands  or  tenements  during  the  term  of  said  lease  to  any  other  person 
without  first  obtaining  the  consent  of  the  landlord,  his  agent  or  attor- 
ney/' 

This  article  of  the  statute  has  been  construed  by  our  Supreme  Court 
in  the  case  of  Railway  v.  Settegast,  79  Texas,  256,  as  including  within 
the  spirit  of  its  prohibition  the  case  of  an  assignment,  and  this  con- 
struction has  been  followed  by  the  Court  of  Civil  Appeals  for  the  Fifth 
District  in  the  case  of  Matthews  v.  Whittaker,  23  Southwestern  Reporter, 
538.  It  may  therefore  be  said  that  the  lease  in  question  must  be  Tead  as 
if  incorporating  the  statute  last  quoted,  although  it  may  perhaps  be 
well  -doubted  whether  title  63  has  any  application  to  leases  of  the  public 
lands  of  Texas  by  the  Commissioner.  The  evidence  in  this  case  tends 
to  show  that  the  Commissioner  not  only  knew  of  the  assignment  of  the 
lease  to  appellee  but  that  he  also  accepted  from  appellee  installments  of 
rent  due  on  the  Reeder  lease  after  the  date  of  the  assignment.  It  is 
not,  however,  entirely  clear  to  us  that  the  Commissioner  of  the  General 
Land  Office  is  such  agent  of  the  State  as  is  empowered  to  thus  consent 
to  the  assignment  in  question  so  as  to  bring  the  case  within  the  article 
of  the  statute  and  decisions  construing  the  same.  The  power  of  the 
Commissioner  to  lease,  and  under  given  circumstances  to  cancel  such 
leases  and  thereafter  to  again  release  the  same,  seems  to  be  expressly 
given.  Prom  such  express  powers  we  think  the  power  to  consent  to  an 
assignment  of  the  character  here  in  question  may  be  fairly  implied, 
especially  in  view  of  the  legislative  recognition  of  "vendees"  or  "lessees" 
in  the  latter  part  of  article  4218t  relating  to  certain  leases  of  school  lands 
there  authorized,  and  of  the  further  apparent,  if  not  real,  recognition  of 
such  assignments  by  our  Supreme  Court  in  the  case  of  Hazelwood  v. 
Rogan,  95  Texas,  295.  While  the  ruling  in  that  case  was  that  the 
preference  right  to  purchase  given  a  lessee  by  section  6  of  the  Act 
of  April  19,  1901,  was  confined  to  original  lessees  only,  yet  the  right 
of  the  original  lessee  to  assign  his  term  seems  to  be  recognized.  At 
least  the  status  of  the  sublessees  involved 'in  that  case  was  recognized, 
although  their  right  to  the  extent  asserted  by  them  was  denied.  It  is 
also  true  that  the  act  of  the  Legislature  construed  in  the  Hazelwood 
case  was  passed  subsequent  to  the  execution  of  the  lease  here  in  question, 
but  that  act  nowhere  in  express  terms  authorizes  a  sublease  or  an  assign- 
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ment  of  a  lease  of  public  lands.  If  the  right  exists,  therefore,  it  must 
be  founded  upon  or  implied  from  laws  in  force  at  the  date  of  the  lease 
in  question.  We  therefore  conclude  on  the  whole  that  appellee's  assign- 
ment of  the  lease  must  be  upheld,  and  that  it  hence  properly  became  an 
archive  of  the  General  Land  Office.  We  feel  the  better  satisfied  to  adopt 
this  conclusion  in  view  of  the  fact  that  the  Commissioner  and  depart- 
ment of  our  state  government  charged  with  the  care,  preservation,  and 
disposition  of  our  public  lands  have  so  construed  the  powers  of  the 
Commissioner  and  recognized  the  validity  of  assignments  of  leases 
of  public  lands  issued  by  him. 

The  foregoing  conclusions  dispose  of  the  material  questions  presented 
by  the  assignments,  and  necessarily  embody  a  finding  that  the  lands 
involved  in  this  suit  were  not  subject  to  sale  at  the  time  of  appellant's 
applications  to  purchase,  and  that  the  awards  to  him  were  therefore 
unavailing  as  against  the  absolute  leasehold  title  acquired  by  appellee. 

The  judgment  is  affirmed. 

Affirmed. 


M.  H.  Waltek  and  Wife  v.  Mutual  Home  Savings  Association. 

Decided  May  3,  1902. 

1.— Usury— Loan  Association— Contract. 

Evidence  held  to  require  the  submission  of  the  issue  whether  the  stock  sub- 
scription and  payments  of  fines  and  on  stock  under  a  contract  with  a  loan 
company  were  mere  devices  to  avoid  the  usury  laws. 

S.— Same— Cancellation. 

The  rule  that  cancellation  will  be  granted  only  upon  payment  of  the  debt, 
with  interest  at  the  highest  rate  allowed  by  law,  is  held  not  applicable  to  a 
case  of  this  character. 

Appeal  from  Tarrant.    Tried  below  before  Hon,  M.  E.  Smith. 

Q.  T.  Mor eland,  Theodore  Mack,  and  Capps  &  Canty,  for  appellants. 

W.  8.  Essex  and  W.  D.  Harris,  for  appellee. 

CONNER,  Associate  Justice. — This  appeal  is  from  a  judgment  in 
favor  of  the  appellee  association  for  $1016.56,  with  interest  and  attor- 
ney's fees,  and  ordering  the  sale  of  lots  1  and  2  in  block  8,  A.  &  V.  addi- 
tion to  the  city  of  Fort  Worth,  upon  which  a  trust  deed  lien  was  fore- 
closed. This  judgment  is  in  accord  with  a  peremptory  instruction  of 
the  court,  which  we  have  concluded  is  erroneous  as  assigned. 

The  suit  was  instituted  by  appellants  January  31,  1901,  to  cancel  the 
loan  obligation  and  lien  upon  which  the  judgment  was  rendered,  and 
thus  to  clear  the  title  to  said  lots.  It  was  alleged  in  their  petition,  and 
proven  on  the  trial,  that  on  February  18,  1896,  appellants  for  money 
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then  borrowed  executed  and  delivered  to  appellee  the  following  loan  ob- 
ligation : 

" ($1300.00)  "Fort  Worth,  Texas,  February  18,  1896. 

"Received,  as  a  loan  from  the  Mutual  Home  and  Savings  Association 
of  Fort  Worth,  Texas,  the  sum  of  thirteen  hundred  and  no-100  dollars 
($1300.00)  which  sum  we  agree  to  repay  to  said  association  at  Fort 
Worth,  Texas,  with  interest  at  the  rate  of  10  per  cent  per  annum  from 
the  date  money  is  advanced,  payable  weekly  on  Saturday  of  each  week, 
as  follows: 

"We  hereby  subscribe  for  thirteen  (13)  shares  of  stock  in. the  said 
association,  of  one  hundred  dollars  each,  book  No.  1062,  and  we  agree 
to  pay  to  said  association  weekly  the  sum  of  thirty-five  cents  per  share 
on  said  stock  which  sum  is  to  be  applied  as  follows : 

"First — To  the  payment  of  any  fines,  insurance,  taxes,  or  other  assess- 
ments made  against  us  in  accordance  with  the  by-laws  of  said  associa- 
tion. 

"Second — To  pay  the  interest  on  said  loan. 

"Third — The  balance  of  said  amount  to  be  applied  towards  the  pay- 
ment of  our  said  stock  subscription.  Said  weekly  payments  shall  be 
continued  until  said  stock  is  fully  paid  up  by  the  payments  applied 
thereto  as  above  stated,  and  the  dividends  declared  thereon. 

"We  also  assign  the  stock  aforesaid  to  association  as  collateral  security 
for  said  loan,  and  we  authorize  it,  when  said  stock  is  fully  paid  up,  or 
should  we  fail  for  twelve  weeks  to  make  the  payment  above  stated,  at 
its  option  to  withdraw  said  stock  or  any  or  all  of  the  money  paid  thereon 
at  its  withdrawal  value,  as  provided  for  withdrawals  under  the  by-laws 
by  said  association,  and  apply  the  amount  withdrawn  to  the  payment: 
First,  of  any  fine§,  insurance,  taxes,  or  other  assessments;  second,  any 
interest  due  on  said  loan;  and  third,  to  the  payment  of  said  loan. 

"Should  any  part  of  this  loan,  or  interest  thereon,  or  any  other  charges 
incident  to  said  loan  remain  unpaid  after  the  withdrawal  value  of  said 
stock  is  applied,  they  shall  become  due  and  payable  at  the  option  of  said 
association,  and  said  association  may  then  proceed  to  collect  the  sum  so 
remaining  unpaid  by  suit  or  by  sale  of  land  or  other  security  under  deed 
of  trust  made  to  secure  the  payment  of  said  sum ;  and  in  case  of  the  in- 
stitution of  suit  on  this  obligation,  or  the  collection  of  any  sum  hereon, 
through  the  probate  court  or  by  sale  under  said  deed  of  trust,  then  we 
promise  to  pay  cost  of  collection,  including  10  per  cent  on  the  sum  due 
as  attorney's  fees. 

"Witness  our  hands  at  Fort  Worth,  Texas,  this  the  15th  day  of  Feb- 
ruary, 1896. 

"M.  H.  Walter, 
"Mrs.  M.  E.  Walter." 

Indorsed  on  back:  "Cr.  Jany.  21st,  1901,  'i>y  stock  withdrawn, 
$320.18." 
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To  secure  the  payment  of  this  obligation  appellants  also  made  the 
lien  foreclosed  by  the  court.  Prior  to  the  institution  of  the  suit  appel- 
lants had  paid  upon  said  obligation  sums  aggregating  $902.14,  and  they 
tendered  into  court  the  sum  of  $366.81  as  the  balance  claimed  by  them 
to  be  due,  alleging  the  loan  contract  to  be  usurious,  and  the  material 
question  submitted  for  our  determination  is  whether  the  evidence  of  the 
aUeged  usury  is  such  as  required  the  submission  of  the  issue  to  the  jury. 
As  before  indicated,  we  think  it  is.  We  do  not  feel  called  upon  by  the 
assignments  to  determine  whether  the  loan  contract  is  usurious  on  its 
face,  and  hence  we  have  omitted  the  statement  of  by-laws  and  other  de- 
tails that  otherwise  would  perhaps  be  material;  but  appellant  M.  H. 
Walter  testified,  in  substance,  that  the  officer  of  the  appellee  association 
to  whom  he  made  his  application  for  a  loan  informed  him  at  the  time 
that  to  secure  the  loan  it  would  be  necessary  for  him  to  take  stock  in 
the  association,  and  that  he  subscribed  therefor  with  this  sole  end  in 
view,  said  officer  assuring  him  at  the  time  that  of  the  weekly  payments 
provided  for  in  the  written  contract  part  would  be  applied  in  payment 
of  interest  and  the  remainder  in  payment  of  the  principal;  that  with 
such  understanding  and  purpose  the  loan  contract  was  executed.  It 
will  be  observed  that  the  written  obligation  requires  the  weekly  payment 
of  35  cents  on  each  of  thirteen  shares  of  stock,  or  a  total  of  $4.55  per 
week.  No  stock  was  in  fact  issued,  and  computing  the  interest  on  $1300 
at  the  rate  specified  in  the  contract  for  one  week  and  applying  the  $4.55 
in  accordance  with  the  contract  as  detailed  by  M.  H.  Walter,  the  interest 
for  the  week  would  thereby  be  liquidated  and  leave  a  balance  of  $2.05 
to  be  applied  to  the  principal,  thus  to  that  extent  reducing  the  amount 
upon  which  interest  should  be  computed  for  the  week  following.  Should 
this  process  be  continued  it  is  apparent  that  the  interest  would  be  pay- 
able in  small  but  constantly  diminishing  sums,  and  that  in  like  small 
but  constantly  increasing  sums  would  the  weekly  payments  liquidate  the 
principal.  As  provided  in  the  written  contract,  however,  the  weekly 
payments,  after  discharging  fines,  interest,  etc.,  were  to  be  applied  in 
payment  of  stock  until  such  stock  became  fully  paid  up,  at  which  time, 
in  accordance  with  the  by-laws  of  the  association,  the  stock  was  to  be  ap- 
plied in  payment  of  the  principal  debt,  thus  enabling  the  association 
during  the  long  term  of  the  obligation  provided  for  to  receive  the  level 
rate  of  an  annual  interest  of  10  per  cent  on  the  full  amount  of  the  loan, 
and  at  the  same  time,  without  recompense  to  appellants,  retain  during 
the  same  period  constantly  increasing  sums  that  by  appellants'  testi- 
mony should  have  been  at  once  applied  in  diminution  of  the  interest  and 
principal  of  his  debt.  We  will  not  incumber  this  opinion  with  the  cal- 
culation, but  think  it  sufficient  to  say  that  in  any  phase  of  the  contract 
as  insisted  upon  by  the  appellee  association  appreciably  more  money  will 
be  required  of  the  borrower  to  discharge  it  than  would  be  required  of 
him  were  the  contract  in  fact  as  indicated  by  Walter's  testimony.  We 
therefore  conclude  that  it  should  have  been  submitted  to  the  jury  to  say 
from  the  evidence  whether,  as  alleged,  the  stock  subscription,  the  pay- 
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menta  of  fines  and  on  stock  provided  for,  were  mere  devices  for  the  pur- 
pose of  enabling  the  association  to  avoid  our  usury  law.  Peightal  v. 
Building  Assn.,  25  Texas  Civ.  App.,  390;  Association  v.  Goforth,  57  S. 
W.  Sep.,  700. 

It  is  insisted  that  inasmuch  as  the  by-laws  of  the  association  provided 
for  an  apparently  equitable  apportionment  of  the  profits  of  the  business 
among  the  stockholders,  and  also  provided  that  a  stockholder  could  at 
any  time  pay  off  the  principal  indebtedness  or  apply  thereon  such  num- 
ber of  shares  held  by  him  as  had  become  fully  paid  up  by  the  total  pay- 
ments theretofore  made,  that  the  court  properly  construed  the  contract 
as  untamed  with  usury,  and  hence  by  the  peremptory  instruction  to  the 
jury  properly  disposed  of  the  rights  of  the  parties  in  accordance  with  its 
terms.  It  may  be  that  if  called  upon  to  determine  the  character  of  the 
contract  as  it  appears  on  the  face  of  the  proceedings  that  the  features 
mentioned  and  other  provisions  of  the  written  contract,  trust  deed,  and 
by-laws  should  be  given  the  effect  insisted  upon,  but  this  is  not  the  ques- 
tion now  before  us.  Among  others,  the  pleadings  and  evidence  of  appel- 
lants distinctly  presented  the  issue  of  whether  the  written  proceedings  em- 
bodied the  real  contract  or  whether  such  proceedings  were  in  fact  but 
formalities  and  usury  evading  devices,  and  appellants  had  the  right  to 
have  such  issue  determined  by  the  jury. 

We  are  not  inclined  to  indulge  as  applicable  herein  the  contention 
that  inasmuch  as  appellants'  action  involved  the  equitable  one  of  can- 
cellation that  they  will  in  any  event  be  required  to  pay  the  debt  and 
interest  thereon  at  the  highest  rate  permitted  by  the  law  at  the  time  of 
the  loan;  and  the  judgment  will  therefore  be  reversed  and  the  cause  re- 
manded for  a  new  trial. 

Reversed  and  remanded. 

ON  MOTION  FOR  REHEARING. 

We  think  counsel  for  appellee  misconstrue  our  original  opinion.  We 
held  merely  that  the  evidence  was  such  as  to  require  the  submission  of 
the  issue  of  usury  to  the  jury.  The  testimony  of  Walters  was  important 
mainly  or  altogether  as  tending  to  raise  this  issue.  If  the  transaction 
was  a  loan  merely  and  the  contract  executed  was  but  a  device  whereby 
a  greater  rate  of  interest  than  is  allowed  by  law  might  be  collected,  then 
the  contract  was  usurious,  the  calculation  indicated  in  the  opinion  being 
but  our  reasoning  to  show  that  under  the  written  contract  a  greater 
amount  would  be  required  to  liquidate  appellant's  debt  than  would  be  re- 
quired if  the  transaction  was  but  a  loan  with  interest  thereon  at  the  rate 
of  10  per  cent  per  annum.  If  the  contract  was  in  fact  usurious  no  inter- 
est can  be  collected,  and  it  hence  follows  that  the  computation  furnished 
by  appellee  of  the  amount  due  on  the  partial  payment  plan  at  the  date  of 
trial  affords  us  no  aid,  that  not  being  the  true  issue. 

The  motion  for  rehearing  is  overruled. 

Overruled. 
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Texas  &  Pacific  Railway  Company  v.  E.  W.  Cochrane. 

Decided  May  24,  1902. 

Evidence— Expert  Testimony— Overflow. 

In  an  action  for  damages  caused  by  the  overflow  of  a  creek  across  which 
defendant  had  built  a  dam  some  distance  below  plaintiff's  land,  it  was  error  to 
exclude  the  testimony  of  a  civil  engineer  of  long  experience  in  constructing  such 
dams  and  observing  their  effects  and  who  had  made  a  topographical  survey  of 
the  premises,  to  the  effect  that  a  dam  of  the  height  and  at  the  place  of  the  one 
in  question  could  not  cause  an  overflow  of  plaintiff's  land  or  nave  any  effect 
in  causing  it. 

Appeal  from  Denton.     Tried  below  before  Hon.  D.  E.  Barrett. 

T.  J.  Freeman  and  Head  &  Dillard,  for  appellant. 

Tarlton  &  Ayres  and  Bates  &  BoarJc,  for  appellee. 

HUNTER,  Associate  Justice. — On  the  trial  of  this  cause,  which 
was  brought  to  recover  damages  from  the  appellant  company  occasioned 
by  an  overflow  of  his  lands  in  April,  1900,  the  evidence  tended  to  estab- 
lish that  the  appellant  built  a  stone  dam  four  feet  high  across  Big  Elm 
Creek,  in  Denton  County,  2000  feet  below  where  its  track  crossed  said 
creek,  and  about  1500  feet  below  appellee's  farm  or  field;  that  the 
banks  of  the  creek  above  the  dam  were  from  fifteen  to  thirty  feet  higher 
than  the  dam;  the  width  of  the  channel  of  the  creek  is  not  given,  nor 
the  width  of  the  bottoms  on  either  side  of  the  creek;  that  B.  S.  Wathen, 
who  was  a  civil  engineer  and  had  been  for  thirty-six  years,  made  and 
had  made  under  his  direction  and  superintendence  a  topographical  sur- 
vey of  the  premises  over  which  the  road  ran  across  the  bottoms  and 
creek  aforesaid,  and  that  he  had  had  great  experience  in  building  dams, 
culverts,  and  sluices  and  railroads.  "The  defendant  then  offered  to  prove 
that  the  said  B.  S.  Wathen  in  his  capacity  as  civil  engineer  was  familiar 
with  the  effects  of  water  dams  and  the  results  they  would  produce  in 
causing  overflows,  and  that  a  dam  constructed  of  the  height  of  this  one, 
within  banks  such  as  these,  and  that  this  particular  dam  in  this  particu- 
lar place  could  not  cause  any  overflow  on  plaintiff's  land  or  have  any 
effect  in  producing  an  overflow  thereon."  This  evidence  was  objected 
to  by  the  plaintiff  "because  it  was  not  a  subject  upon  which  expert  testi- 
mony could  be  given/'  and  this  objection  was  sustained  and  the  wit- 
ness not  allowed  to  answer. 

We  think  the  court  erred  in  excluding  this  evidence  upon  the  objec- 
tion made.  The  science  of  hydraulics  is  very  intricate  and  complicated, 
and  the  answer  to  the  question  is  one  particularly,  though  not  exclusively, 
within  the  domain  of  an  expert  in  such  matters,  and  must  of  necessity 
depend  upon  many  other  facts  which  seem  not  to  have  been  given  in 
this  case  but  which  would  readily  be  understood  and  considered  by  an 
hydraulic  engineer  who  would  take  them  into  consideration  in  giving 
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his  opinion.  Whether  the  additional  overflow  caused  by  the  dam  would 
be  appreciable  or  not  one  can  readily  see  depends  upon  many  other 
facts, — such  as  the  width  of  the  stream;  the  declination  of  the  surface; 
the  altitude  of  the  appellees'  land  as  compared  with  surrounding  lands; 
the  increased  velocity  of  the  water  as  it  approaches  the  overflow  height; 
and  whether  or  not  the  stream  would  overflow  above  the  highest  point 
of  backwater  from  the  dam  before  overflowing  the  banks  at  and  along 
the  dam,  and  perhaps  many  others  which  do  not  occur  to  us,  but  enough 
has  been  stated  to  show  how  necessary  it  is  to  consult  and  hear  an  expert 
on  the  subject. 

We  have  f ound  no  other  material  error  in  the  record,  but  because  this 
evidence  was  excluded  upon  the  objection  made,  the  judgment  is  reversed 
and  the  cause  is  remanded.  Railway  v.  Lyman,  22  S.  W.  Rep.,  170; 
Clason  v.  Milwaukee,  30  Wis.,  319;  Grigsby  v.  Water  Co.,  40  Cal.,  405; 
Falkes  v.  Chadd,  3  Doug.  (Mich.),  157. 

Reversed  and  remanded. 


City  op  Stephenville  v.  W.  IS.  Bower  and  Wife. 

Decided  May  17,  1002. 

1.— Municipal  Corporation— Nuisance — Deposit  of  Garbage. 

Where  a  nuisance  is  created  by  the  act  of  the  city  scavenger  in  depositing 
garbage  near  a  residence,  it  is  immaterial,  as  to  the  city's  liability  for  damages 
caused  by  the  nuisance,  that  the  city  did  not  own  or  control  the  land  made  a 
dumping  ground  for  the  garbage,  or  that  the  city  had  an  ordinance  fin 
such  deposits. 

ft. — Same— Evidence— Negligence. 

Evidence  of  deposits  of  garbage  by  the  city  scavenger,  made  near  a  residence 
frequently  and  extending  through  many  months  and  years,  will  warrant  a 
finding  that  the  deposits  were  made  by  authority  of  the  city  and  that  it  was 
guilty  of  negligence. 

Appeal  from  Erath.    Tried  below  before  Hon.  W.  J.  Oxford. 

Parker,  Carlton  &  Carter,  for  appellant. 

Daniel  &  Keith,  for  appellees. 

STEPHENS,  Associate  Justice. — Appellees  recovered  $500  as  dam- 
ages for  personal  discomfort  and  expenses  incident  to  sickness  in  the 
family,  all  resulting  from  a  nuisance  created  near  their  residence  in  the 
city  of  Stephenville. 

The  evidence  tended  to  show  and  warranted  the  jury  in  finding  that 
appellants  city  scavenger,  who  was  intrusted  by  the  city  with  the  re- 
moval of  dead  animals,  garbage,  and  other  filth,  negligently  and  repeat- 
edly deposited  the  same  near  the  residence  of  appellees  on  the  land  of 
a  nonresident,  instead  of  on  the  dumping  ground  provided  by  the  cit3r 
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beyond  its  corporate  limits,  to  the  great  annoyance  and  discomfort  of 
appellees,  and  to  their  damage  in  the  sum  allowed  by  the  jury. 

Merely  because  the  land  thus  made  the  practical  dumping  ground  of 
the  city  was  not  under  the  control  and  did  not  belong  to  the  city  was 
immaterial,  and  the  court  did  not  err  in  refusing  the  special  instructions 
of  which  complaint  is  made  in  the  first  and  second  assignments  of  error. 

We  find  nothing  in  the  record  making  it  necessary  to  give  the  charge 
requested  as  to  the  effect  of  the  nonenforcement  by  the  city  of  its  penal 
ordinances,  and  the  third  assignment  is  consequently  overruled. 

The  seventeenth  assignment  is  too  general,  and  we  sustain  appellees' 
objections  to  it 

The  only  remaining  assignment,  the  sixth,  complains  of  the  verdict 
and  judgment  upon  the  ground  that  the  evidence  showed  that  the 
offensive  deposits  were  not  made  or  authorized  by  the  city  or  by  any  of 
its  officers  or  agents.  But  it,  too,  must  be  overruled.  As  already  seen, 
the  evidence  warranted  the  finding  that  the  deposits  were  made  by  the 
city  scavenger,  to  which  we  may  add  that,  in  view  of  the  length  of  time 
during  which  the  deposits  were  made — running  through  many  months 
and  even  years — and  the  frequency  and  quantity  of  such  deposits,  the 
finding  was  warranted  that  appellant  itself  was  guilty  of  negligence  in 
the  premises. 

The  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Francis  S.  Bangs  et.al.  v.  Alfred  Crebbin  et  al. 

Decided  May  31,  1902. 

1.— Limitations— Pleading— New  Promise— Vendor's  Lien. 

Where,  in  an  action  on  a  note  and  to  foreclose  a  vendor's  lien,  defendant 
pleaded  limitations  against  the  note,  and  plaintiff,  by  supplemental  petition, 
set  up  a  contract  extending  the  time  of  payment  and  changing  the  rate  of  in- 
terest, the  plea  of  limitations  did  not  apply  to  the  new  cause  of  action  thus 
presented,  and,  not  having  been  pleaded  again,  was  properly  disregarded. 

ft. — Same— Vendor's  Lien  Note— Extension. 

Where,  before  a  vendor's  lien  note  is  barred  by  limitations,  there  is  an 
agreement  extending  the  time  of  payment,  this  preserves  the  lien,  even  as  against 
subsequent  purchasers  of  the  land  having  notice  of  the  existence  of  the  lien. 

8.— Vendor's  Lien — Subsequent  Purchasers— Releases. 

Where  a  deed  reserving  a  vendor's  lien  contained  a  stipulation  by  the 
vendor  that  as  fast  as  a  certain  amount  of  the  purchase  money  was  paid  he 
would  release  the  lien  to  a  five-acre  block  of  the  lands,  a  subsequent  purchaser 
of  part  of  the  lands  could  not  complain  of  releases  made  accordingly. 

4.— Same— Dedication  of  Streets. 

Where  a  deed  reserved  a  vendor's  lien,  a  subsequent  purchaser  of  part  of 
the  land  with  notice  that  it  was  to  be  and  had  been  cut  up  into  lots  and  blocks 
and  the  streets  dedicated  to  public  use,  could  not  complain  of  a  release  of  the 
lien  on  such  of  the  land  as  was  thus  dedicated  to  streets  and  alleys. 
VoL  29  Civil— 25. 
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Error  from  Tarrant.    Tried  below  before  Hon.  M.  E.  Smith. 
Stanley,  Spoonts  dc  Thompson,  for  plaintiffs  in  error. 
Oreene  &  Stewart  and  A.  A.  Henderson,  for  defendants  in  error. 

HUNTER,  Associate  Justice. — This  suit  was  brought  by  appellees 
against  appellants  in  the  District  Court  of  Tarrant  County  on  the  11th 
day  of  October,  1899,  upon  a  promissory  note  of  $18,500,  which  was  exe- 
cuted by  the  American  Land  and  Investment  Company  to  the  order  of 
Robert  McCart,  dated  June  14,  1889,  due  on  or  before  three  years  after 
date,  with  interest  at  the  rate  of  10  per  cent  per  annum  from  its  date 
and  10  per  cent  attorney's  fees  if  placed  in  the  hands  of  an  attorney  for 
collection.  Also  to  foreclose  the  vendor's  lien  retained  in  the  deed  to 
secure  said  note,  with  others  named  therein,  on  certain  lands  in  Tar- 
rant County,  Texas.  The  appellants  in  possession  pleaded  general  de- 
nial, five  years  limitation  against  the  right  to  foreclose  the  vendor's 
lien,  four  years  limitation  against  the  right  to  recover  on  the  note,  pay- 
ment, and  that  the  lien  on  their  blocks  of  land  of  five  acres  each  only 
amounted  to  $400  to  the  block,  and  release  of  a  portion  of  the  lien  by 
releasing  the  lien  on  the  streets,  alleys,  and  thoroughfares,  which 
amounted  to  about  one-third  of  the  land.  This  answer  was  filed  Feb- 
ruary 12,  1901. 

Appellee  in  replication  filed  February  13,  1901,  pleaded  that  by  a 
written  agreement  entered  into  on  the  12th  day  of  October,  1892,  by 
and  between  the  owners  of  the  lands  and  the  owner  and  holder  of  the 
note,  the  Yorkshire  Investment  and  American  Mortgage  Company  pur- 
chased the  note  and  extended  the  time  for  three  years  from  the  date  of 
the  agreement,  the  interest  thereon  being  reduced  to  7  per  cent,  payable 
in  London  exchange. 

To  this  pleading  of  appellee,  "plaintiffs  first  supplemental  petition," 
the  appellants  filed  no  answer  whatever,  nor  was  any  exception  filed 
thereto. 

The  case  was  tried  by  the  court  without  a  jury,  and  a  final  decree 
entered  establishing  the  amount  of  the  note  at  $32,254,  the  vendor's 
lien  on  the  land  described  and  directing  foreclosure  thereof  to  be  made 
by  public  sale,  but  no  personal  judgment  against  anybody  was  rendered 
for  the  debt  because  of  nonresidence  and  other  causes  not  necessary 
to  mention  in  detail,  and  from  this  decree  this  appeal  was  taken. 

The  record  discloses  the  following  facts:  Robert  McCart  was  the 
owner  of  five  several  adjoining  tracts  of  land  lying  in  Tarrant  County, 
Texas,  adjacent  to  the  city  of  Fort  Worth  and  now  known  as  "Arlington 
Heights,"  containing  in  all  900  acres  on  June  14,  1889,  and  on  that 
day  he  sold  and  conveyed  the  same  to  the  American  Land  and  Invest- 
ment Company,  a  Texas  corporation,  for  the  sum  of  $112,900.  Forty- 
five  thousand  dollars  was  paid  him  in  the  capital  stock  of  the  company 
and  the  company  assumed  $12,000  of  vendor's  lien  debts  against  the  land, 
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and  executed  and  delivered  its  three  promissory  notes  for  $18,500  each, 
due  in  one,  two,  and  three  years  after  the  date  aforesaid,  each  bearing 
interest  at  the  rate  of  10  per  cent  per  annum,  stipulating  for  10  per 
cent  attorneys  fees  if  placed  in  the  hands  of  an  attorney  for  collection. 
The  deed  expressly  retained  vendor's  lien  on  all  the  lands  to  secure  the 
payment  of  the  three  notes  and  the  assumed  indebtedness  aforesaid,  all 
of  which  were  paid  except  the  last, — the  one  here  sued  on, — which  by  its 
terms  became  due  on  the  17th  day  of  June,  1892.  This  deed  was  duly 
recorded  at  the  time.  On  the  back  of  this  note  were  the  indorsements 
of  Robert  McCart,  the  Western  Security  Company,  the  Chemical  Trust 
and  Savings  Bank  of  Chicago,  the  Chamberlain  Investment  Company, 
the  Fort  Worth  and  Arlington  Heights  Land  and  Investment  Company, 
and  the  Yorkshire  Investment  and  American  Mortgage  Company, 
Limited,  ordering  the  same  paid  lib  Alfred  Crebbin,  without  recourse, 
dated  Bradford,  England,  March  24, 1899. 

On  October  12,  1892,  an  agreement  in  writing  was  entered  into  by 
and  between  the  then  owners  of  the  note  and  the  Yorkshire  Investment 
and  American  Mortgage  Company,  Limited,  whereby  the  time  of  pay- 
ment of  the  note  was  extended  three  years  from  the  date  of  said  agree- 
ment, and  the  rate  of  interest  changed  to  7  per  cent  per  annum,  and  the 
note  sold  to  the  Yorkshire  company  for  its  face  value.  It  has  never 
been  paid  nor  any  part  thereof,  except  $400  paid  May  20,  1892. 

In  the  deed  of  McCart  conveying  this  900  acres  of  land  to  the 
American  Land  and  Investment  Company  it  was  stipulated  that  when- 
ever a  payment  of  as  much  as  $400  was  made  the  amount  should  be 
credited  on  the  notes  and  a  release  of  the  vendor's  lien  should  be 
executed  to  a  five-acre  block  of  the  land  as  requested  by  the  company, 
and  in  this  way  all  the  land  has  been  released  except  the  streets  and  * 
alleys  and  that  described  in  this  suit  and  now  owned  by  the  appellants. 

The  American  Land  and  Investment  Company  in  March,  1890,  platted 
the  land  into  blocks,  lots,  streets,  alleys,  reservations,  etc.,  for  the  purpose 
of  selling  to  purchasers,  and  dedicated  the  streets,  alleys,  and  public 
thoroughfares  to  public  use,  reserving  the  right  to  use  said  streets, 
alleys,  and  thoroughfares  for  water,  light,  and  street  railway  purposes, 
and  these  plats  and  maps  and  dedication  papers  were  duly  recorded  at 
the  time. 

On  March,  4,  1892,  the  American  Land  and  Investment  Company 
aforesaid  sold  and  conveyed  the  lots  and  blocks  upon  which  foreclosure  in 
this  suit  is  sought,  and  one  additional  bjock  to  the  Fort  Worth  and 
Arlington  Heights  Land  and  Investment  Company,  a  company  organized 
under  the  laws  of  the  State  of  Colorado,  upon  the  consideration  that 
said  latter  corporation  assumed  all  the  incumbrances  on  said  lands; 
that  the  lots  and  blocks  upon  which  the  foreclosure  is  sought  were 
conveyed  to  appellants  on  November  14,  1896,  and  they  were  in  posses- 
sion of  the  same  when  this  suit  was  filed,  but  were  not  made  parties 
until  the  amended  petition  was  filed,  February  5,  1900. 
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The  note  was  barred  allowing  the  three  years  extension  October  16, 
1899,  but  no  plea  of  limitation  was  filed  against  the  new  contract,  which 
.was  pleaded  by  the  plaintiff  February  13,  1901,  and  no  answer  was  filed 
thereto  by  the  appellants. 

The  streets,  alleys,  and  thoroughfares  dedicated  to  public  use  com- 
prise about  one-third  of  the  900  acres  first  conveyed.  About  three- 
fourths  of  the  blocks  have  been  released,  and  those  released  were  twice 
as  valuable  as  the  ones  upon  which  the  lien  is  sought  herein  to  be  fore- 
closed. They  were  released  upon  the  payment  of  $400  on  each  five-acre 
block,  which  blocks  at  the  time  they  were  released  were  worth  $4000 
each. 

The  able  counsel  of  appellant  earnestly  insist  that  the  court  erred  in 
not  sustaining  their  plea  of  limitation  of  four  years  in  bar  of  the  cause 
of  action  on  the  note,  and  also  in  bar  of  the  cause  of  action  on  the  new 
contract  set  up  by  the  plaintiff  in  reply  to  the  defendants'  original  plea 
of  limitation  of  four  years  against  the  note.  But  we  think  the  court  did 
not  err  in  overruling  this  plea  of  limitation.  It  was  filed  February 
12,  1901,  and  was  pleaded  only  against  t$e  note  as  originally  made  and 
declared  upon.  In  reply  thereto  filed  February  13,  1901,  the  plaintiff 
Crebbin  pleaded  the  contract  of  extension- of  the  time  of  payment  for 
three  years  from  October  12,  1892,  and  the  appellants  filed  no  answer 
whatever  to  the  new  cause  of  action  thus  pleaded  by  the  appellees.  It  is 
too  well  settled  in  this  State  to  cite  authorities  that  a  new  promise  to 
pay  a  debt  barred  by  limitation  is  a  new  cause  of  action.  This  was  a 
new  contract,  because  it  changed  the  rate  of  interest  from  10  per  cent 
to  7  per  cent  and  required  it  paid  in  London  exchange,  and  extended 
the  time  of  payment  three  years  from  its  date,  October  12,  1892 — the 
original  note  being  then  past  due.  This  it  seems  may  be  done  and  not 
a^  fSect  the  lien  on  the  lands  even  though  held  by  subsequent  purchasers 
for  a  valuable  consideration  if  the  note  is  not  barred  by  limitation  at 
the  time  of  the  extension,  and  if,  by  registration  or  otherwise,  they  had 
notice  of  the  lien  when  they  purchased.  Montague  County  v.  Meadows, 
51  S.  W.  Bep.,  556;  Johnson  v.  Lasker,  21  S.  W.  Hep.,  961;  Ware  v. 
Bennett,  18  Texas,  794.  This  agreement  to  extend  the  time  of  pay* 
ment  evidenced  a  new  cause  of  action,  and  it  was  as  necessary  to  plead 
limitation  to  this  new  cause  of  action  as  it  was  to  plead  it  in  the  original 
action  on  the  old  note,  and  no  new  plea  having  been  filed,  the  court 
did  not  err  in  disregarding  the  plea  interposed  against  the  note.  The 
plea  to  the  action  on  the  old  note  was  not  an  answer  to  the  suit  on  the 
new  contract — to  the  new  cause  of  action.  Stoker  v.  Patton,  35  S.  W. 
Bep.,  64. 

The  appellants  being  subsequent  purchasers  with  notice  of  the  promise 
contained  in  McCart's  deed  that  whenever  $400  was  paid  a  release  should 
be  executed  to  a  five-acre  block  as  requested  by  the  vendee,  they  can  not 
be  heard  to  complain  of  the  releases  made  on  that  basis.  They  also 
had  notice  that  the  land  was  to  be  and  had  been  cut  up  into  blocks  and 
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lots,  and  that  the  streets,  alleys  and  thoroughfares  had  been  dedicated 
to  public  use;  besides,  they  are  not  purchasers  for  a  valuable  consider- 
ation but  hold  under  conveyances  made  by  the  bondholders  of  a  second 
mortgage,  who  at  their  own  foreclosure  sale  bought  the  land  in  question 
under  foreclosure  decree  expressly  declaring  that  the  sale  thereunder 
should  be  subject  to  the  vendor's  lien  reserved  in  the  deed  executed  by 
McCart. 

All  the  assignments  of  error  have  been  carefully  considered  by  us  and 
are  overruled  as  having  no  merit,  and  no  question  is  involved  which  would 
justify  extending  this  opinion  by  discussing  them. 

The  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


J.  W.  Brown  v.  M.  Levy. 
Decided  May  21,  1902. 

1.— Building  Contract— Mistake  in  Bid— Forfeit. 

Defendant  having  advertised  for  bids  to  erect  a  building  according  to  plans 
and  specifications  furnished,  accompanied  with  deposit  of  a  certified  check  as  a 
forfeit  to  secure  the  making  of  a  bond  for  compliance  with  a  bid  if  accepted,  a 
bidder  who,  by  mistake  in  addition  of  the  items  of  his  estimate,  made  his  bid 
for  $10,000  less  than  the  sum  of  those  items  as  he  had  intended,  for  which 
mistake  the  defendant  was  in  no  way  responsible,  forfeited  such  deposit  by  his 
refusal,  on  discovery  of  his  mistake,  to  give  bond  in  accordance  with  his  under- 
taking, and  could  not  recover  back  the  amount  of  the  check  which  defendant, 
on  such  refusal,  had  collected. 

2. — Same— Bond  for  Compliance  With  Bid. 

A  contractor  whose  bid  for  constructing  a  building  had  been  accepted,  being 
required,  by  his  acceptance  of  the  proposals  as  advertised,  to  furnish  bond  within 
ten  days  for  performance  of  the  conditions  of  his  contract,  did  not  comply  there- 
with by  the  tender  of  a  bond  imposing  upon  the  other  party  the  performance 
of  conditions  for  the  protection  of  the  surety  which  would  not  otherwise  be 
required  of  him,  such  as  compelling  him  to  give  immediate  notice  to  the  surety 
of  any  default  by  the  principal,  or,  if  the  parties  could  contract  to  change  the 
period  of  limitation,  by  requiring  suit  on  the  bond  to  be  brought  within  six 
months. 

Appeal  from  the  County  Court  of  Falls.  Tried  below  before  Hon. 
W.  E.  Hunnicutt. 

Stanley  Thompson  and  Z.  I.  Harlan,  for  appellant. 

Martin  &  Ed  dins,  for  appellee. 

KEY,  Associate  Justice. — This  appeal  is  prosecuted  from  a  judg- 
ment sustaining  certain  exceptions  and  dismissing  the  plaintiff's  suit. 
Omitting  formal  parts,  plaintiff's  petition  reads  as  follows: 

"That  heretofore,  on  and  prior  to  July  3,  1900,  the  plaintiff  was 
and  he  now  is  a  contractor  and  builder,  engaged  in  the  business  of 
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erecting  buildings  for  persons  in  the  State  of  Texas  and  elsewhere  and 
in   furnishing  the  material  and   builder's  supplies  entering  into  the 

construction  of  such  buildings.     That  on  the day  of  June,  1900, 

and  prior  to  July  3,  1900,  the  defendant  advertised  the  fact  that  he 
would  receive  at  Marlin,  Texas,  until  3  p.  m.  Tuesday,  July  3,  1900, 
sealed  proposals  for  the  erection  of  a  hotel  building  at  Marlin,  Texas, 
in  accordance  with  certain  plans  and  specifications  referred  to  in  said 
advertisement,  requiring  therein  that  each  bid  or  proposal  for  the 
erection  of  said  building  should  be  accompanied  by  a  certified  check  for 
the  sum  of  $500  payable  to  said  defendant,  to  be  forfeited  by  the  accepted 
bidder,  should  he  fail  to  make  satisfactory  bond  in  ten  days  from  the 
acceptance  of  his  bid. 

"That  in  response  to  said  advertisement,  plaintiff  came  to  Marlin, 
and  on  said  July  3, 1900,  and  within  the  hours  permitted  under  said  ad- 
vertisement, made,  submitted,  and  delivered  to  defendant  his  said  sealed 
proposal  for  the  construction  and  erection  of  such  hotel  building  as  de- 
scribed in  said  plans  and  specifications  for  the  sum  of  $64,000,  accom- 
panying his  said  proposal  with  a  certified  cashier's  check  on  the  South 
Texas  National  Bank  of  Houston,  Texas,  of  date  about  June  28,  1900, 
for  the  sum  of  $500  payable  to  plaintiff,  and  by  plaintiff  indorsed  to 
defendant,  a  better  description  of  which  said  check  plaintiff  is  unable 
to  give  at  this  time,  for  the  reason  that  the  same  has  been  paid  and  is 
held  by  said  bank,  and  said  bank  declines  to  surrender  the  possession 
of  the  same  to  plaintiff  that  he  may  obtain  a  better  description  thereof; 
that  plaintiff's  said  proposal  for  the  construction  and  erection  of  said 
buildings  was  accepted  by  defendant,  and  the  contract  for  the  con- 
struction and  erection  thereof  awarded  to  plaintiff  on  his  bid  of  $64,000. 
Plaintiff  shows  to  the  court  that  there  was  a  number  of  other  contractors 
and  builders  who  submitted  proposals  to  defendant  at  the  same  time, 
for  the  erection  of  said  building,  and  each  of  said  contractors,  as  well 
as  plaintiff,  had  to  use  one  set  of  the  plans  and  specifications  for  said 
building  in  making  his  calculations  as  a  basis  for  his  proposal  to  be 
submitted  to  the  defendant,  and  that  no  two  could  use  said  plans  and 
specifications  at  one  and  the  same  time,  and  that  by  reason  of  the 
premises,  plaintiff  was  unable,  by  the  exercise  of  all  proper  and  reasonable 
diligence,  which  he  alleges  he  did  use,  to  obtain  possession  of  said  plans 
and  specifications  in  order  to  make  his  calculations  on  the  amount  of 
labor  and  material  and  the  cost  thereof,  necessarily  entering  into  the 
construction  and  erection  of  said  building  in  accordance  with  said  plans 
and  specifications,  until  a  few  hours  prior  to  the  time  fixed  and  limited 
in  which  proposals  for  the  erection  of  said  building  could  be  submitted; 
that  the  said  plans  and  specifications  were  very  voluminous  and  specific, 
entering  largely  into  minute  details  as  to  the  character  and  kind  of 
material  which  should  be  used  in  said  building,  and  required  a  calcula- 
tion to  be  made  as  to  the  cost  of  each  general  item  entering  into  the  con- 
struction of  the  said  building  in  order  that  the  bidder  might  submit  an 
approximately  safe  and  conservative  bid ;  that  in  making  his  estimate  and 
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calculations  as  a  basis  for  his  proposal  for  the  erection  of  said  building, 
plaintiff  figured  and  estimated  the  cost  of  the  various  kinds  and  quantities 
and  qualities  of  labor  and  material  required  by  said  plan  and  specifica- 
tion to  be  used  in  said  building,  and  set  down  opposite  to  each  general 
item  so  entering  into  its  construction  his  estimated  cost  of  the  same, 
considering  the  quality  and  quantity  required  of  it ;  that  in  his  haste  in 
adding  up  the  sums  of  said  several  items  so  estimated  by  him  he  made  a 
mistake  of  $10,000  in  his  addition,  making  said  items  foot  up  in  the 
gross  the  sum  of  $64,000,  when  the  6ame  correctly  footed  and  added  up 
would  and  will  amount  to  the  gross  sum  of  $74,000,  thus  making  the 
bid  really  intended  to  be  submitted  by  plaintiff  the  sum  of  $74,000  in- 
stead of  $64,000;  that  plaintiff  did  not  detect  his  said  error  in  his 
said  addition  until  after  his  said  bid  had  been  accepted  by  the  defendant, 
and  said  contract  for  the  erection  of  said  building  awarded  to  him  at 
said  sum  of  $64,000;  that  within  a  reasonable  time  after  detecting  his 
mistake,  to  wit,  on  July  4,  1900,  and  before  defendant  had  changed  his 
position  in  any  way  to  his  disadvantage,  plaintiff  notified  defendant  of 
his  mistake,  pointed  the  same  out  to  him  and  requested  that  the  same  be 
corrected,  or  that  being  denied,  that  plaintiff  be  permitted  to  withdraw 
his  said  bid  and  proposal,  both  of  which  requests  the  defendant  refused, 
and  immediately  on  said  July  4,  1900,  and  before  the  expiration  of  the 
ten  days  from  the  acceptance  of  his  said  bid  allowed  him  by  the  terms 
of  said  advertisement  and  his  accepted  proposal  in  which  to  make  bond 
as  provided  in  said  advertisement,  declaring  plaintiff  to  be  in  default, 
indorsed  said  check,  presented  it  to  said  bank  for  payment,  received 
payment  therefor,  and  converted  said  check  and  said  $500  to  his  own 
use  and  benefit,  to  plaintiff's  damage  the  said  sum  of  $500;  that  by 
reason  of  said  mistake,  said  proposal  as  submitted  by  plaintiff  did  not 
truly  reflect  and  submit  plaintiff's  proposal  for  the  erection  of  said 
building,  and  to  permit  defendant  to  reap  the  advantages  of  such  mis- 
takes, declare  plaintiff  in  default,  as  aforesaid,  and  retain  the  proceeds 
of  plaintiff's  said  check,  obtained  as  aforesaid,  and  thus  converted  and 
appropriated,  would  be  unconscionable  and  unjust;  that  correcting  said 
mistake  and  making  plaintiff's  proposal  the  true  amount  which  a  correct 
addition  of  the  estimated  cost  of  the  several  items  entering  into  the 
construction  of  said  building  as  aforesaid,  and  plaintiff's  bid  would  still 
be  something  like  $2000  below  any  other  bids  submitted ;  that  said  build- 
ing  could  not  be  erected  according  to  said  plans  and  specifications  with- 
out the  loss  of  several  thousand  dollars  on  a  bid  of  $64,000. 

"Plaintiff  further  shows  to  the  court  that  he  resides  in  Harris  County, 
Texas,  and  that  the  defendant  resides  in  Falls  County,  Texas.  That 
heretofore,  on  and  prior  to  July  3,  1900,  the  plaintiff  was  and  he  now  is 
a  contractor  and  builder,  engaged  in  the  business  of  erecting  buildings 
for  other  persons  in  the  State  of  Texas  and  elsewhere,  and  in  furnishing 
the  material  and  builders'  supplies  entering  into  the  construction  of 
such  buildings. 
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"That  on  the day  of  June,  1900,  and  prior  to  July  3,  1900,  the 

defendant  advertised  the  fact  that  he  would  receive  at  Marlin,  Texas, 
until  3  p.  m.,  Tuesday,  July  3,  1900,  sealed  proposals  for  the  erection 
of  a  hotel  building  at  Marlin,  Texas,  in  accordance  with  certain  plans 
and  specifications  referred  to  in  said  advertisement,  requiring  therein 
that  each  bid  or  proposal  for  the  erection  of  said  building  should  be 
accompanied  by  a  certified  check  for  the  sum  of  $500,  payable  to  said 
defendant,  to  be  forfeited  by  the  accepted  bidder,  should  he  fail  to  make 
satisfactory  bond  in  ten  days  from  the  acceptance  of  his  bid. 

"That  in  response  to  said  advertisement  plaintiflE  came  to  Marlin,  and 
on  said  July  3,  1900,  and  within  the  hours  permitted  under  said  adver- 
tisement, made  and  submitted  and  delivered  to  defendant  his  sealed 
proposal  for  the  erection  and  construction  of  said  buildings,  as  described 
in  said  plans  and  specifications,  and  in  accordance  with  said  plans  and 
specifications,  for  the  sum  of  $64,000,  accompanying  his  said  proposal 
with  a  certified  cashier's  check  on  the  South  Texas  National  Bank  of 
Houston,  Texas,  of  date  June  28,  1900,  for  the  sum  of  $500,  payable  to 
plaintiff,  and  by  plaintiff  indorsed  to  defendant,  a  better  description  of 
which  said  check  plaintiff  is  unable  to  give  at  this  time,  for  the  reason 
that  it  is  held  by  said  bank,  and  said  bank  declines  and  refuses  to  sur- 
render the  possession  of  the  same  to  plaintiff  that  he  may  obtain  a  better 
description  thereof;  that  plaintiff's  said  proposal  for  the  construction 
and  erection  of  said  building  was  accepted  by  the  defendant,  and  the 
contract  for  the  construction  thereof  in  accordance  with  said  plans  and 
specifications,  was  awarded  to  plaintiff  on  his  said  bid  of  $64,000,  and 
by  the  terms  of  said  advertisement  and  plaintiff's  said  proposal,  plain- 
tiff had  ten  days  from  the  date  of  acceptance  of  his  said  proposal  in 
which  to  make  the  bond  contemplated  in  and  required  by  said  advertise- 
ment and  proposal ;  that  plaintiff  was  ready  and  willing  and  could  have 
made  said  bond  within  said  time,  but  the  defendant,  in  violation  of  the 
terms  of  his  said  advertisement  and  the  contract  between  himself  and 
plaintiff  made  and  consummated  by  the  acceptance  of  plaintiff's  said 
proposal,  and  before  the  expiration  of  said  ten  days,  on  or  about  July 
4,  1900,  indorsed  said  check,  and  on  or  about  July  5,  1900,  presented 
and  caused  it  to  be  presented  to  said  bank  for  payment,  and  was  paid 
thereon  the  sum  of  $500,  which  he  appropriated  to  his  own  use,  and 
refused  to  accept  a  good  and  sufficient  bond  in  the  required  amount 
made  by  plaintiff  and  tendered  to  him  within  said  ten  days,  on  or  about 
July  12,  1900,  in  compliance  with  said  proposal,  with  this  plaintiff  as 
principal  and  the  Fidelity  and  Deposit  Company  of  Maryland,  as  surety, 
a  substantial  copy  of  which  said  bond  it  attached  hereto,  is  marked 
exhibit  X,  and  is  made  a  part  hereof,  but  converted  and  appropriated 
said  check  as  aforesaid,  and  still  retains  said  money,  to  plaintiff's  dam- 
age the  sum  of  $500. 

"Wherefore,  premises  considered,  plaintiff  sues  and  prays  that  the  de- 
fendant be  cited  to  answer  this  petition,  and  that  on  final  trial  hereof 
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he  have  judgment  against  the  said  defendant  for  the  said  sum  of  $500, 
with  the  interest  thereon  from  the  date  of  the  conversion  of  said  check, 
for  costs  of  suit  and  for  general  relief." 

"Exhibit  X. 
"Bond  No. . 


"Fidelity  and  Deposit  Company  of  Maryland. 
"Home  Office,  Baltimore,  Md. 

"Know  all  men  by  these  presents,  that  J.  M.  Brown,  of  Houston, 
Texas  (hereinafter  called  principal),  and  the  Fidelity  and  Deposit  Com- 
pany of  Maryland,  a  corporation  created  and  existing  under  the  laws 
of  the  State  of  Maryland,  having  its  principal  office  in  the  city  of  Balti- 
more, Md.  (hereinafter  called  the  surety),  represented  by  Alexander  0. 
Robb,  Gen.  Agent,  in  the  city  of  Houston  and  State  of  Texas,  are  held 
and  firmly  bound  unto  M.  Levy,  of  Marlin,  Texas  (hereinafter  called  the 
owner),  in  the  full  and  just  sum  of  $19,200  (nineteen  thousand  two 
hundred  dollars),  good  and  lawful  money  of  the  United  States  of 
America,  to  the  payment  of  which  said  sum  of  money  well  and  truly 
to  be  made  and  done,  the  said  principal  bind  themselves,  their  heirs, 
executors,  and  administrators,  and  the  said  surety  binds  itself,  its  suc- 
cessors and  assigns,  jointly  and  severally,  firmly  by  these  presents: 
Signed,  sealed,  and  dated  the  12th  day  of  July,  A.  D.  1900. 

"Whereas  said  principals  have  entered  into  a  certain  written  contract, 
bearing  date  July  12,  A.  D.  1900,  with  said  owner,  to  furnish  all  of  the 
labor,  materials,  and  other  things  requisite,  to  do  and  perform  all 
things  contemplated  by  said  contract,  which  contract,  together  with  all 
of  its  terms,  covenants,  conditions,  specifications,  and  stipulations,  is  in- 
corporated herein  and  made  to  form  a  part  hereof,  as  fully  and  amply  to 
all  intents  and  purposes  as  if  said  contract  was  recited  at  length  herein. 

"Now  therefore,  the  condition  of  the  foregoing  obligation  is  such,  that 
if  the  said  principal  shall  well  and  truly  and  faithfully  comply  with  all 
of  the  terms,  covenants  and  conditions  of  said  contract  on  their  part  to 
be  kept  and  performed  according  to  the  tenor  of  said  contract,  then  this 
obligation  to  be  null  and  void,  otherwise  to  be  and  remain  in  full  force 
and  virtue  in  law. 

"This  bond  is  executed  by  the  surety  upon  the  following  express  con- 
ditions, which  shall  be  conditions  precedent  to  the  right  of  the  owner 
to  recover  hereunder : 

"The  owner  shall  keep,  do  and  perform  each  and  every,  all  and  singular, 
the  matters  and  things  set  forth  and  specified  in  said  contract  to  be  by 
the  owner  kept,  done  and  performed  at  the  time  and  in  the  manner  in 
said  contract  specified.  The  said  surety  shall  be  notified  in  writing  of 
any  act  on  the  part  of  the  said  principal,  or  their  agents  or  employes 
which  may  involve  a  loss  for  which  the  said  surety  is  responsible  here- 
under, immediately  after  the  occurrence  of  such  act  shall  have  come  to 
the  knowledge  of  said  owner,  or  his  duly  authorized  representative  or 
representatives,  whoever  shall  have  the  supervision  of  the  completion  of 
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said  contract,  and  a  registered  letter  mailed  to  the  president  of  said 
surety,  at  its  principal  office  in  Baltimore  City,  Maryland,  shall  be  the 
notice  required  within  the  meaning  of  this  bond. 

"If  the  said  principal  shall  abandon  said  contract,  or  fail  to  comply 
with  any  or  all  of  the  conditions  of  6aid  contract  to  such  an  extent  that 
the  same  shall  be  forfeited,  then  said  surety,  upon  the  notice  above 
stated,  shall  have  the  right  and  privilege,  in  their  option,  to  sublet  or 
complete  said  contract,  whichever  said  surety  may  elect  to  do,  provided  it 
be  done  in  accordance  with  said  contract,  and  if  said  contract  shall  be 
sublet  or  completed  by  said  surety,  then  the  reserve  in  the  hands  of  the 
said  owner,  together  with  any  other  moneys  due  or  to  become  due,  shall 
be  paid  by  said  owner  to  said  surety,  at  the  times  mentioned  in  said 
contract,  on  account  of  any  loss  or  expenses  arising  out  of  said  contract 
and  any  loss  or  expenses  sustained  by  said  surety  in  subletting  or  com- 
pleting said  contract ;  and  if  said  owner  shall  complete  or  relet  the  said 
contract,  then  all  reserves,  deferred  payments  and  any  and  all  moneys 
and  properties  at  that  time  due  and  payable,  or  that  may  thereafter 
become  due  and  payable  to  the  said  principal,  under  and  by  virtue  of 
said  contract,  shall  be  credited  upon  any  claim  the  said  owner  may  make 
upon  said  surety,  because  of  the  failure  of  said  principal  to  comply  with 
the  terms  of  said  contract.  If  any  suits  at  law  or  proceedings  in  equity 
are  brought  against  said  surety  to  recover  any  claim  hereunder  the 
same  must  be  instituted  within  six  months  after  the  completion  of  the 
work  specified  in  said  contract  The  said  surety  shall  not  be  liable  for 
an  amount  in  excess  of  the  penalty  of-  this  bond. 

"In  testimony  whereof,  the  said  principal  have  hereunto  set  their 
hands  and  seals,  and  the  said  surety  have  caused  this  instrument  of 
writing  to  be  signed  by  its  Norman  6.  Kittrell,  director,  and  its  general 
agent,  A.  0.  Bobb,  and  its  corporate  seal  to  be  hereunto  affixed,  the  day 
and  year  first  above  written. 

[L.  S.]  "J.  M.  Brown,  [Seal] 

[Seal] 
[Seal] 
[Seal] 
"Principals. 
"Fidelity  and  Deposit  Company  of  Maryland, 
"By  Norman  G.  Kittrell,  Director. 
"Attest:  ander  6.  Bobb,  General  Agent." 

The  court  sustained  exceptions  to  each  count  in  the  petition,  which 
exceptions  were,  in  substance,  general  demurrers.  We  think  the  court 
ruled  correctly.  The  first  count  in  the  petition  shows  that  the  plaintiff 
made  a  proposition  to  erect  the  building  for  the  gross  sum  of  $64,000, 
and  that  the  defendant  accepted  that  proposition.  This  shows  a  con- 
summated agreement,  constituting  a  binding  contract,  unless  the  mis- 
take made  by  the  plaintiff  in  procuring  data  for  his  bid  should  be  held 
sufficient  to  release  him  from  the  contract.     That  it  should  not  be  given 
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that  effect  is,  we  think,  quite  clear.  The  petition  fails  to  show  that  the 
defendant  was  in  anywise  responsible  for  the  mistake  referred  to.  When 
the  plaintiff  offered  to  build  the  house  for  a  specified  sum,  and  the  defend- 
ant accepted  the  offer,  a  binding  contract  was  made,  and  it  was  of  no 
consequence,  in  so  far  as  the  validity  of  the  contract  was  concerned,  that 
the  plaintiff  had  made  a  miscalculation  in  forming  his  preliminary 
estimates. 

We  also  hold  that  the  second  count  in  the  petition  is  subject  to  a 
general  demurrer.  Conceding  that  the  contract,  which  required  the 
plaintiff  to  tender  the  defendant  a  satisfactory  bond  within  ten  days 
from  the  acceptance  of  the  bid,  did  not  confer  upon  the  defendant  the 
right  to  reject  a  good  and  solvent  bond  for  capricious  or  whimsical 
reasons,  still  we  are  of  the  opinion  that  he  had  the  right  to  reject  the  bond 
that  was  tendered.  The  purpose  of  the  bond  designated  in  the  adver- 
tisement for  bids  was  to  eecure  to  the  defendant  performance  of  the  con- 
tract entered  into  by  the  successful  bidder;  and  it  was  not  contemplated 
that  the  bond  should  impose  upon  the  defendant  the  performance  of 
acts  he  would  not  otherwise  be  required  to  perform  for  the  protection  of 
the  surety  on  the  bond.  Hence  we  hold  that  the  stipulation  in  the  bond 
requiring  immediate  notice  in  writing  to  the  surety  of  any  default  by 
the  principal  would  have  placed  an  obligation  upon  the  defendant  which 
he  was  not  required  by  the  contract  to  assume,  and  justified  him  in 
rejecting  the  bond.  And  if  parties  to  a  contract  have  the  power  to 
change  the  statute  of  limitations,  the  stipulation  requiring  suit  upon  the 
bond  to  be  instituted  within  six  months' was  subject  to  the  same  objection. 

Applying  the  law  to  the  plaintiff's  petition,  we  hold  that  he  has  no 
case,  and  the  judgment  against  him  will  be  affirmed. 

Affirmed. 


Emmette  A.  Ellis  v.  Max  Hahn. 

Decided  May  7,  1902. 
» 
1.— Innocent  Purchaser— Nonnegotiable  Instrument. 

Plaintiff  can  not  be  protected  as  an  innocent  purchaser  of  notes  sued  on 
against  the  plea  of  defendant  to  rescind  the  sale  on  which  they  were  given  for 
misrepresentations,  where  the  record  fails  to  show  that  the  notes  were  made 
payable  to  order  or  bearer. 

*.— Sale— Rescission— Misrepresentation— Written  Contract. 

The  vendee  may  have  rescission  of  a  contract  of  sale  induced  by  false  rep- 
representations  by  the  vendor  of  the  capacity  of  the  machinery  sold  to  furnish 
power,  though  the  written  warranty  was  different  from  the  representations  and 
was  not  broken;  and  the  representations  may  be  proved  by  parol. 

Appeal  from  the  County  Court  of  Dallas.  Tried  below  before  Hon. 
Ed.  S.  Lauderdale. 

Ellis  sued  as  assignee  of  notes  given  by  Hahn  to  the  Sutton  Steel 
Electrical  Manufacturing  Company  on  the  purchase  of  certain  machinery. 
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Defendant  plead  misrepresentations  as  to  the  amount  of  power  the  ma- 
chinery would  furnish.  The  judgment  awarded  a  rescission  of  the 
contract  and  return  of  the  property  on  both  sides. 

Wharton  &  Young,  for  appellant. 

KEY,  Associate  Justice. — After  due  consideration,  our  conclusion 
is  that  no  reversible  error  is  shown.  According  to  the  record  the  ques- 
tion of  appellant's  right  to  protection  as  a  bona  fide  holder  of  negotiable 
paper  is  not  in  the  case.  While  it  is  shown  that  he  acquired  the  notes 
before  maturity  and  for  a  valuable  consideration,  it  is  not  shown  that 
they  were  negotiable  instruments.  The  statement  of  facts  recites  that 
the  notes  were  executed  "by  Max  Hahn  in  favor  of  the  Sutton  Steel 
Electrical  Manufacturing  Company ,"  and  were  indorsed  by  that  com- 
pany without  recourse.  It  is  not  shown  that  they  were  payable  to  the 
order  of  the  company  or  to  bearer,  or  that  other  language  of  like  import 
was  incorporated  in  them.  The  rule  is  well  settled  that  some  such 
language  is  essential  to  render  a  written  instrument  negotiable  paper  in 
the  sense  which  entitles  a  holder  to  protection  as  an  innocent  purchaser. 
16  Am.  and  Eng.  Enc.  of  Law,  1  ed.,  479 ;  Tied,  on  Com.  Paper,  sees. 
6,21. 

The  testimony  complained  of  was  admissible,  and  no  error  of  which 
appellant  can  complain  was  committed  in  giving  and  refusing  instruc- 
tions. 

The  judgment  is  affirmed. 

Affirmed. 


St.  Louis  Southwestern  Railway  Company  of  Texas  v.     ' 
E.  S.  Sibly. 

Decided  May  14,  1902. 

Charge— Assuming  Position  to  Be  Dangerous. 

Plaintiff,  employe  of  a  milling  company,  while  engaged  in  Backing  grain 
inside  a  car  on  the  track,  was  injured  by  the  falling  of  the  inner  door  of  the 
car,  caused  by  the  employes  of  defendant  railway  company  switching  another 
car  against  it.  Held,  that  an  instruction  which  assumed  that  plaintiff's  position 
was  a  perilous  one,  and  bases  the  care  required  of  defendant  on  that  fact,  if  it 
was  known,  was  upon  the  weight  of  evidence  and  erroneous. 

Appeal  from  the  County  Court  of  Hunt.     Tried  below  before  Hon.  • 
R.  D.  Thompson. 

E.  B.  Perkins  and  Perkins  &  Gilbert,  for  appellant. 

J.  0.  Matthews,  for  appellee. 
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KEY,  Associate  Justice. — Among  other  things,  the  trial  court  in- 
structed the  jury  as  follows :  "If  the  jury  believe  from  the  evidence  that 
defendant's  servants  in  charge  of  its  locomotive  knew,  or  by  the  exercise 
of  ordinary  care  could  have  known,  that  plaintiff  was  in  the  car  to  which 
coupling  was  made,  and  of  his  perilous  condition  and  surroundings 
therein;  and  if  you  believe  that  said  servants  negligently  propelled  de- 
fendant's locomotive  against  said  car  in  which  plaintiff  was  at  work 
with  greater  force  than  was  necessary,  thereby  causing  said  car  door 
to  fall  upon  and  injure  plaintiff;  and  if  you  further  believe  that  plaint- 
iff, in  taking  the  position  and  remaining  therein  in  said  car,  exercised 
such  care  as  a  person  of  ordinary  care  would  have  exercised  under  the 
same  or  similar  circumstances,  then  you  will  find  for  the  plaintiff/' 

One  objection  made  to  this  instruction  is  that  in  effect  it  assumed  a 
controverted  fact,  and  told  the  jury  that  under  the  conditions  existing  at 
the  time  the  plaintiff  was  in  a  perilous  position.  This  objection  is  well 
taken  and  requires  a  reversal  of  the  judgment.  To  say  the  least  the 
charge  assumed  that  the  plaintiff  was  in  a  perilous  position  at  the  time 
of  the  accident,  and,  as  framed,  it  was  equivalent  to  a  comment  upon  the 
weight  of  testimony  by  the  judge,  which  is  prohibited  by  statute. 

On  the  other  points  we  rule  against  appellant. 

Reversed  and  remanded. 


C.  L.  Sanger  v.  Leonard  Magee. 

Decided  May  14,  1902. 

lw— Distraint— Judgment— Trial  of  Right  of  Property. 

On  the  trial  of  right  of  property  between  a  distraining  landlord  and  a 
claimant  who  bought  it  from  the  tenant,  the  judgment  recovered  by  the  land- 
lord against  the  tenant  is  conclusive  as  to  the  amount  of  the  fetter's  indebted- 
ness for  rents  and  advances,  unless  attacked  for  fraud  or  collusion. 

3. — Landlord's  Lien— Waiver. 

A  landlord  did  not  waive  his  lien  on  cotton  raised  on  the  rented  premises 
by  permitting  the  tenant  to  sell  other  cotton  so  raised  to  other  purchasers,  where 
the  purchase,  by  the  claimant,  of  the  cotton  against  which  the  lien  was  sought 
to  be  enforced  was  not  influenced  by  the  fact  that  such  other  sales  had  been 
permitted. 

Appeal  from  the  County  Court  of  McLennan.  Tried  below  before 
Hon.  G.  B.  Gerald. 

Boynton  &  Boynton,  for  appellant. 

Z.  1.  Harlan,  for  appellee. 

KEY,  Associate  Justice. — Appellee  had  a  tenant  named  E.  G. 
Cotton,  who  sold  to  appellant  six  bales  of  cotton  upon  which  appellee  had 
a  landlord's  lien  for  rent.     Appellee  caused  a  distress  warrant  to  be 
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issued  and  the  cotton  seized  thereunder,  and  appellant  filed  a  claimant's 
affidavit  and  bond  for  the  trial  of  the  right  of  property.  The  latter  pro- 
ceeding was  regularly  docketed  and  came  on  for  trial,  resulting  in  a 
judgment  in  favor  of  appellee  Magee,  from  which  judgment  Sanger  has 
appealed. 

We  have  considered  all  the  points  presented  in  the  briefs,  and  find  no 
error.  The  judgment  rendered  in  the  original  suit  of  Magee  v.  Cotton, 
the  tenant,  not  being  attacked  in  this  case  on  account  of  fraud  or  col- 
lusion, was  conclusive  as  to  the  amount  of  Cotton's  indebtedness  to 
Magee  for  rents  and  advances.  Livingston  v.  Wright,  68  Texas,  706; 
Ross  v.  Lewyn,  5  Texas  Civ.  App.,  600;  Lehman  v.  Stone,  4  Willson's 
Civ.  Cas.,  122;  Cornwell  v.  Hartzell,  4  Willson's  Civ.  Cas.,  73. 

It  was  not  shown  that  in  purchasing  the  cotton  here  involved,  appellant 
was  influenced  by  the  fact  that  appellee  had  permitted  the  tenant  to 
make  other  sales  of  cotton  in  another  market  and  to  other  purchasers. 
Hence  we  hold  that  appellee  had  not  waived  his  lien  and  was  not 
estopped  from  asserting  it. 

The  judgment  is  affirmed. 

Affirmed. 


International  &  Great  Northern  Railroad  Company  v. 
John  H.  Ing. 

Decided. May  7,  1902. 

1.— Passenger  Carrier— Ticket— Contract— Non  Est  Factum. 

Where  plaintiff,  suing  for  damages  by  his  ejection  from  defendant's  train, 
pleaded  a  contract  embodied  in  a  special  excursion  ticket  as  entitling  him  to 
transportation,  it  was  not  necessary  to  prove  its  execution  and  issuance  by  de- 
fendant who  had  filed  no  plea  of  non  est  factum. 

8.— Ticket— Contract. 

Excursion  ticket  held  to  embody  a  contract  by  the  railway  company  for 
transportation  of  the  holder  from  Austin  to  San  Antonio,  and,  while  perhaps 
not  conclusive  of  the  terms  of  the  agreement,  to  be  prima  facie  evidence  of  his 
right  to  ride. 

S.— Ticket— Assignability. 

A  railway  passenger  ticket  is  assignable,  in  the  absence  of  legislative  pro- 
hibition thereof,  and  in  this  State  its  assignment  is  not  prohibited  unless  notice 
that  it  is  a  penal  offense  to  sell  it  is  printed  thereon.    Rev.  Stats.,  chap.  12a* 

4.— Damages— Putting  Off  Train. 

Verdict  for  $502.90  held  not  excessive  as  damages,  including  compensation 
for  humiliation,  for  wrongful  ejection  from  a  train  of  the  holder  of  a  valid 
ticket. 

.    Appeal  from  Travis.    Tried  below  before  Hon.  F.  Q.  Morris. 
S.  R.  Fisher  (N.  A.  Stedman,  of  counsel),  for  appellant 
Hart  &  Townes,  for  appellee. 
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KEY,  Associate  Justice. — Appellee  brought  this  suit  against  appel- 
lant for  the  breach  of  a  contract  and  for  damages  resulting  from  his  un- 
lawful and  forcible  expulsion  from  a  railway  train  on  appellant's  road. 
He  pleaded  a  contract  embodied  in  a  special  excursion  ticket,  reading 
thus: 

"International  &  Gt.  Northern  Railroad. 
"Special  Excursion  Ticket  —  Going  Coupon. 
"Good  only  on  day  of  issue. 
"One  First  Class  Passage. 
"Prom  Austin  (C)  Tex., 
"To  San  Antonio,  Tex. 
"Passengers  will  not  be  allowed  to  stop 
off  on  this  ticket. 

"Issued 190-. 

"Rate  Sold  $1.50. 
"One  way  Rate  $— . 
v     3367        "Form  Local  6." 
Stamped  on  back  in  a  circle:     "I.  &  G.  N.  R.  R.  Co.,  City  Ticket 
Office,  Austin,  Texas,  Jul.  14,  1901." 

He  alleged  that  the  ticket  and  contract  referred  to  were  executed  and 
issued  by  the  defendant  railroad  company.  The  proof  shows  that  he 
bought  the  ticket  from  a  third  person  and  fails  to  show  that  such  person 
was  an  agent  of  the  railroad  company.  However,  as  there  was  no  plea  of 
non  est  factum,  it  was  not  necessary  for  the  plaintiff  to  prove  that  the 
defendant  executed  and  issued  the  ticket  Railway  v.  Tisdale,  74  Texas, 
8 ;  Railway  v.  Campbell,  1  Texas  Civ.  App.,  509. 

We  overrule  the  contention  that  the  ticket  referred  to  did  not  embody 
a  contract  entitling  the  plaintiff  to  transportation  on  appellant's  railroad 
from  Austin  to  San  Antonio. 

While  some  authorities  go  to  that  extent,  it  is  not  necessary  and  we 
do  not  hold  that  the  ticket  was  conclusive  of  the  terms  of  the  contract 
between  the  railroad  company  and  the  person  to  whom  the  company  sold 
the  ticket.  It  was  prima  facie  evidence  of  a  right  to  transportation 
from  Austin  to  San  Antonio,  and  the  company  did  not  offer  to  prove  any 
further  agreement  between  it  and  the  purchaser  modifying  or  limiting 
the  right  thus  indicated.  4  Elliot  on  Railroads,  sees.  1596,  1601 ;  How- 
ard v.  Railway,  61  Miss.,  194;  Maroney  v.  Railway,  106  Mass.,  160;  Rail- 
way v.  Chisholm,  79  111.,  584;  Knight  v.  Railway,  56  Me.,  234;  Nichols 
v.  Railway,  23  Ore.,  123 ;  Garston  v.  Railway,  47  N.  W.  Rep.,  49 ;  Hoff- 
man v.  Railway,  47  N.  W.  Rep.,  312;  Railway  v.  Looney,  85  Texas,  158. 
As  to  the  point  in  reference  to  the  assignability  of  the  ticket,  we  hold 
that  in  the  absence  of  constitutional  or  statutory  prohibition,  or  a  stipula- 
tion to  the  contrary  on  the  face  thereof,  a  railroad  passenger  ticket  is 
transferable  and  entitles  the  holder  thereof  to  the  rights  of  the  original 
purchaser.  4  Elliot  on  Railroads,  sec.  1599,  and  the  cases  there  cited. 
See  also  some  of  the  cases  already  cited.  Chapter  12a  of  the  Revised 
Statutes  of  this  State  attempts  to  regulate  the  sale  of  railroad  tickets, 
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and,  under  certain  circumstances,  prohibits  anyone,  except  a  duly  ap- 
pointed agent,  from  making  such  sales.  However,  the  statute  referred  to 
expressly  declares  "that  the  provisions  of  this  chapter  shall  not  apply  to 
any  person  holding  a  ticket  upon  which  is  not  plainly  printed  that  it  is 
a  penal  offense  for  him  or  her  to  sell,  barter,  or  transfer  said  ticket  for 
a  consideration."  The  ticket  in  this  case  contained  no  such  printed 
matter ;  and  therefore  the  statute  has  no  application,  and  the  ticket  was 
assignable. 

On  the  other  points  presented  in  the  briefs  we  rule  against  the  appel- 
lant. Taking  the  plaintiff's  evidence  as. to  the  manner  of  his  expulsion 
from  the  train  and  the  rule  which  prevails  in  this  State  allowing  com- 
pensation for  feelings  of  humiliation,  we  are  not  prepared  to  hold  that 
the  verdict  for  $502.90  is  excessive. 

The  judgment  is  affirmed. 

Affirmed. 


Port  Worth  &  Bio  Grande  Railway  Company  v. 
J.  H.  Reese  et  al. 

Decided  May  28,  1902. 

Connecting  Lines— Contract  for  Handling  Freight. 

A  contract  by  one  railway  company  to  handle  the  cars  and  freight  of  an- 
other at  the  point  of  connection,  which  provided  that  such  handling  should  he 
at  the  risk  of  the  latter  company  till  ready  for  delivery  to  the  former,  such 
readiness  to  be  determined  by  the  execution  of  a  waybill  by  the  joint  agent  for 
its  further  transit,  did  not  render  the  latter  company  liable  over  to  the  former 
for  damages  recovered  for  delay  (made  necessary  by  the  bad  condition  of  the 
car  in  which  it  arrived)  in  reloading  stock  after  it  was  delivered  to  the  former 
company  and  unloaded  in  its  pens. 

Appeal  from  the  County  Court  of  Brown.  Tried  below  before  Hon. 
R.  P.  Connor. 

West,  Smith  &  Chapman,  for  appellant. 

O.  H.  Harrison,  for  appellees  Reese  and  Vincent 

KEY,  Associate  Justice. — This  case  was  submitted  in  this  court  on 
the  following  conclusions  of  fact: 

"1.  The  plaintiffs  made  a  contract  with  the  Fort  Worth  &  Rio  Grande 
Railway  Company  in  writing,  covering  the  shipment  of  the  carload  of 
horses  in  this  suit  from  Brownwood  to  Fort  Worth,  Texas,  destined  to 
Longview,  Texas;  under  the  terms  of  the  written  contract  the  Fort 
Worth  &  Rio  Grande  Road  agreed  to  haul  the  car  of  horses  from  Brown- 
wood  to  Fort  Worth,  and  deliver  them  to  connecting  line  leading  to 
destination,  and  specially  limited  its  liability  for  any  damage  or  injury 
to  its  own  line. 
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"2.  That  the  Fort  Worth  &  Rio  Grande  Railway  did  haul  said  car 
of  horses  from  Brownwood  to  Fort  Worth,  and  delivered  them  to  the 
Texas  &  Pacific  Railroad,  which  line  of  road  connects  with  the  Fort 
Worth  &  Rio  Grande  Railway,  and  runs  from  Fort  Worth  to  Longview, 
Texas. 

"3.  That  after  delivery  of  said  horses  to  the  Texas  &  Pacific  Railway 
by  the  Fort  Worth  &  Rio  Grande  Railway,  one  of  the  plaintiffs,  J.  H. 
Reese,  being  in  charge  thereof,  called  jipon  the  local  freight  agent  of  the 
Texas  &  Pacific  Railway  in  Fort  Worth,  and  requested  that  the  Texas 
&  Pacific  Railway  forward  the  car  of  horses  from  Fort  Worth  to  destin- 
ation, Longview,  and  the  agent  of  the  Texas  &  Pacific  agreed  to  do  so. 

"4.  That  the  Fort  Worth  &  Rio  Grande  Railway  Company  made 
delivery  to  the  employes  of  the  Texas  &  Pacific  Company  of  the  carload 
of  horses  on  its  arrival  in  Fort  Worth. 

"5.  That  during  the  transportation  of  the  shipment  on  the  line  of 
the  Fort  Worth  &  Rio  Grande  Railway,  by  the  broken  and  defective 
condition  of  the  car  in  which  the  horses  were  carried,  five  head  were 
injured  substantially  as  alleged  in  plaintiff's  first  amended  original 
petition,  while  on  the  line  of  the  Fort  Worth  &  Rio  Grande  Railway,  and 
by  reason  of  the  condition  in  which  said  car  arrived  in  Fort  Worth,  it 
was  necessary  for  the  horses  to  be  unloaded  out  of  it  and  reloaded  in  an- 
other car. 

"5%.  That  the  plaintiff  Reese,  in  charge  of  the  stock,  after  its  arrival 
in  Fort  Worth,  requested  the  local  agent  of  the  Texas  &  Pacific  Railway 
to  have  the  horses  unloaded  out  of  the  defective  car  and  reloaded  in  a 
good  car  and  forwarded  to  Longview,  Texas. 

"6.  That  the  Texas  &  Pacific  Railway  Company  took  charge  of  the 
car  of  horses  in  Fort  Worth,  and  switched  it  to  the  Texas  &  Pacific  stock- 
yards, and  unloaded  the  horses  therefrom. 

"7.  That  after  the  local  agent,  or  some  employe  of  the  Texas  &  Pacific 
Road  had  unloaded  said  horses,  said  Texas  &  Pacific  Railway  refused  to 
reload  and  forward  the  horses  immediately,  unless  plaintiff  in  charge 
thereof  would  leave  out  two  or  more  head  of  the  horses,  claiming  that  the 
car  was  overloaded,  which  demand  by  the  employes  of  the  Texas  &  Pacific 
Railway  the  plaintiff  in  charge  thereof,  J.  H.  Reese,  declined  to  comply 
with,  and  demanded  that  all  the  stock  be  reloaded  in  the  same  size  car  in 
which  they  arrived,  and  forwarded  to  destination,  Longview.  That  the 
employes  of  the  Texas  &  Pacific  Company  refused  to  ship  said  horses  for 
a  period  of  twenty-four  hours  after  they  were  unloaded  in  its  pens  at 
Fort  Worth,  and  until  ordered  by  the  officers  of  the  Texas  &  Pacific 
General  Office  in  Dallas  to  forward  said  stock  in  one  car. 

"8.  That  the  car  in  which  said  horses  arrived  at  Fort  Worth  and  the 
car  in  which  they  left  Fort  Worth  were  sufficiently  large  to  properly 
accommodate  the  stock,  and  that  the  stock  were  not  overloaded  in  either 
car. 

"9.     That  after  said  car  of  horses  arrived  in  Fort  Worth  and  was  de- 
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livered  by  the  Fort  Worth  &  Rio  Grande  road  to  the  Texas  &  Pacific 
Railway  Company,  the  employes  of  the  Texas  &  Pacific  Railway  Com- 
pany never  communicated  with  the  Fort  Worth  &  Rio  Grande  Railway 
Company  about  what  should  be  done  with  said  horses,  or  whether  they 
should  be  reloaded  in  one  car,  or  when  they  should  be  reloaded,  or  when 
forwarded,  but  that  the  said  Texas  &  Pacific  Railway  Compan/s  em- 
ployes in  Fort  Worth  took  up  the  question  of  whether  the  horses  should 
be  reloaded  in  the  same  size  car,  jvith  the  general  office  of  the  Texas  & 
Pacific  Railway  in  Dallas. 

"11.  That  so  far  as  the  facts  disclosed,  the  only  reason  why  the 
plaintiffs  horses  were  held  in  the  Texas  &  Pacific  stock  yard  at  Fort 
Worth,  after  the  time  required  to  unload  them  out  of  the  broken  car 
and  reload  them  in  a  good  car,  was  caused  by  the  demand  of  the  Texas 
&  Pacific  Railway  Company  on  the  plaintiff,  that  he  dispose  of  or  leave 
out  two  or  more  of  his  horses,  under  the  claim  that  there  were  too  many 
head  to  be  loaded  in  one  car,  and  his  refusal  to  comply  with  said  demand. 

"12.  That  after  the  horses  were  reloaded  by  the  Texas  &  Pacific 
Railway  in  Fort  Worth  and  started  to  Longview,  they  reached  there  in  a 
reasonable  time,  and  without  accident  of  any  kind  or  character  occurring. 

"13.  That  at  the  time  of  the  shipment  in  question,  the  Texas  & 
Pacific  Railway  and  the  Fort  Worth  &  Rio  Grande  Railway  were  obligated 
to  each  other  under  the  following  written  contract : 

"  'This  contract  and  agreement  made  and  entered  into  this  the  1st  day 
of  May,  1900,  between  the  Texas  &  Pacific  Railway  Company,  a  railway 
corporation,  hereinafter  called  the  "Texas  Company,"  and  the  Fort 
Worth  &  Rio  Grande  Railway  Company,  a  railway  corporation,  herein- 
after styled  the  "Rio  Grande  Company,"  witnesseth: 

"  'That  for  and  in  consideration  of  the  covenants,  conditions,  and  pay- 
ments hereinafter  mentioned,  to  be  made,  kept,  and  performed  by  the 
Rio  Grade  Company,  the  Texas  Company  agrees  to  furnish  the  said 
Rio  Grande  Company  certain  facilities  in  the  city  of  Fort  Worth,  to  wit: 
For  and  in  consideration  of  the  sum  of  one  hundred  dollars  ($100)  per 
month,  payable  on  the  first  day  of  each  and  every  month  in  advance,  the 
Texas  Company  agrees  to  furnish  the  depot  facilities  necessary  for  doing 
the  freight  business  of  the  Rio  Grande  Company  in  Fort  Worth,  Texas, 
and  for  and  in  consideration  of  the  additional  sum  of  three  hundred 
dollars  ($300)  per  month,  payable  on  the  first  day  of  each  and  every 
month  in  advance,  the  Texas  Company  agrees  to  do  all  the  switching  and 
furnish  all  the  labor  necessary  for  handling  the  freight  business  of  the 
Rio  Grande  Company  in  the  city  of  Fort  Worth,  Texas. 

"  'It  is  further  expressly  agreed  and  understood  that  the  Rio  Grande 
Company  shall  be  solely  responsible  for  any  and  all  loss,  damage  or 
injury  to  its  own  separate  property  while  being  handled  by  the  Texas 
Company,  and  shall  be  solely  and  alone  responsible  for  any  and  all  loss, 
damage,  or  injury  that  may  happen  to  any  freight,  traffic,  or  emplove 
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growing  out  of  the  handling  of  its  business  by  the  Texas  Company  under 
this  contract,  including  its  own  telegraph  business,  loss  or  damage  to 
freight  or  other  property  at  said  station  or  in  cars,  and  the  said  loss  or 
damage  shall  be  borne  and  paid  by  the  said  Bio  Grande  Company  individ- 
ually, as  though  the  business  was  being  handled  by  their  own  separate 
employes,  the  employes  of  the  Texas  Company  being  treated  as  the 
employes  of  the  Bio  Grande  Company  while  handling  the  business  of 
said  company. 

"  'It  is  further  agreed  that  any  damage  or  loss  that  may  occur  through 
the  negligence  of  the  joint  agent  at  Port  Worth  station  shall  be  adjusted 
with  the  agent  direct  by  the  company  interested,  it  being  further  agreed 
that  the  agent  shall  be  responsible  under  his  separate  bond  for  the  care 
and  accounting  of  the  separate  property  of  each  company,  and  any  de- 
fault or  loss  of  money,  or  other  property,  that  may  occur  on  the  part  of 
said  agent,  shall  be  a  matter  of  adjustment  with  said  agent  by  the  com- 
pany interested. 

"  'It  is  further  expressly  agreed  and  understood  that  the  Bio  Grande 
Company  shall  be  solely  and  alone  responsible  for  any  and  all  personal 
injuries  that  may  result  or  grow  out  of  the  handling  of  its  business, 
under  the  terms  of  this  contract,  and  shall  be  solely  and  alone  responsible 
for  any  loss  or  damage  that  may  occur  to  any  of  its  freight  or  other 
property,  while  in  the  possession  of  the  Texas  Company,  under  this 
contract. 

"  'Car  and  contents  handled  under  this  agreement. — In  order  to  define 
the  responsibility  of  each  party  hereto,  separately,  for  cars  and  their 
contents  handled  under  this  agreement  and  to  fix  the  time  when  the  car 
and  contents  shall  be  considered  as  in  the  possession  of  the  Texas  Com- 
pany, and  not  being  handled  under  this  agreement,  it  is  agreed  that  the 
station  agent  at  Fort  Worth,  Texas,  shall,  with  due  diligence  and  without 
prejudice,  ascertain  when  each  party  and  every  loaded  car  of  either  party 
hereto  is  ready  to  be  switched  into  the  trains  of  the  other  party,  to  be 
forwarded  from  Fort  Worth,  and  as  soon  as  any  car  and  its  contents  are 
ready  for  such  delivery,  such  joint  agent  shall  place,  or  cause  to  be 
placed,  in  the  proper  designated  place,  to  be  fixed  by  the  Texas  Com- 
pany, without  delay,  a  regular  waybill  or  train  waybill  for  such  car  and 
its  contents,  and  the  actual  placing  of  the  regular  waybill  or  train  way- 
bill in  the  designated  place,  as  above  provided,  shall  constitute  the 
actual  delivery  from  either  party  to  the  other  hereto,  and  all  losses 
and  damages  that  may  occur  to  any  car  or  its  contents,  or  to  either  of 
them,  shall  be  settled  and  paid  for  by  the  party  hereto  in  whose  posses- 
sion said  car  and  its  contents  may  be,  as  determined  by  the  above  rule 
relative  to  the  delivery  of  cars,  and  delivery  of  all  freights  in  less  than 
carload  lots  shall  be  considered  as  made  between  the  parties  hereto  when 
said  freight  shall  have  been  unloaded  from  the  car  in  which  it  was 
received  at  Fort  Worth  station. 

"  'It  is  further  expressly  agreed  and  understood  that  the  Bio  Grande 
Company  shall  take  care  of  and  be  responsible  for  the  condition  of  its 
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own  rolling  stock  that  may  be  handled  under  and  by  virtue  of  the 
terms  of  this  agreement. 

"'This  agreement  shall  take  effect  on  the  day  and  date  first  above 
written,  but  it  is  expressly  understood  and  agreed  that  either  party  may 
terminate  same  by  giving  written  notice  to  the  other  party  of  its  intention 
so  to  do,  for  sixty  days  prior  to  the  date  it  desires  said  contract  to  ter- 
minate. 

"  In  witness  whereof,  the  parties  hereto  have  hereunto  set  their  names 
and  affixed  their  seals  on  the  day  and  date  first  above  written. 

"  'The  Texas  &  Pacific  Railway  Company, 
"  'By  [signed]  L.  S.  Thome,  Third  Vice  Pres't  &  Gen'l  Manager. 
"'Fort  Worth  &  Rio  Grande  Railway  Company, 
"'By  [signed]  H.  C.  Wicker,  President.' 

"14.  That  the  injury  done  plaintiff's  horses  by  reason  of  the  negli- 
gence of  the  Fort  Worth  &  Rio  Grande  Road  from  the  time  they  were 
loaded  in  Brownwood  until  they  were  unloaded  in  the  Texas  &  Pacific 
stock  pens  at  Fort  Worth,  amounted  to  one  hundred  and  twenty-five 
dollars  ($125). 

"15.  That  the  injury  or  damage  done  to  the  plaintiffs'  horses  while 
in  the  Texas  &  Pacific  stock  pens,  and  after  the  time  they  should  have 
been  reloaded  and  forwarded  until  they  were  reloaded  and  forwarded, 
amounted  to  one  hundred  and  twenty-five  dollars." 

The  trial  court  rendered  judgment  for  the  plaintiffs  against  each 
defendant  separately  for  $125,  and  judgment  over  in  favor  of  the 
Texas  &  Pacific  Railway  Company  against  the  Fort  Worth  &  Rio  Grande 
Railway  Company  for  $125.  The  latter  judgment  is  the  only  subject 
of  complaint  in  this  court,  and  we  sustain  the  first  assignment  which 
charges  that  the  court  erred  in  holding  that  the  Texas  &  Pacific  Rail- 
way Company,  under  the  terms  of  the  contract,  was  entitled  to  judgment 
over  against  the  other  company  for  the  amount  of  the  former  company's 
liability  to  the  plaintiff. 

Under  the  facts  found,  we  are  of  the  opinion  that  the  damages  for 
which  the  Texas  &  Pacific  Railway  Company  was  held  liable  were  caused 
by  the  default  and  negligence  of  that  company,  after  the  property  shipped 
had  come  into  its  exclusive  possession,  and  ceased  to  be  the  property  or 
business  of  the  Fort  Worth  &  Rio  Grande  Railway  Company;  and  that 
such  being  the  case,  the  latter  company,  under  the  terms  of  the  contract, 
is  not  liable  to  the  Texas  &  Pacific  Railway  Company. 

The  judgment  in  favor  of  the  plaintiff  against  both  railway  companies 
will  be  affirmed ;  but  the  judgment  in  favor  of  the  Texas  &  Pacific  Rail- 
way Company  against  the  Fort  Worth  &  Rio  Grande  Railway  Company 
will  be  set  aside,  and  judgment  here  rendered  in  favor  of  the  latter 
company  on  the  issues  involved  between  the  two  companies. 

Affirmed  in  part  and  reversed  and  rendered  in  part. 
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N.  E.  Bruel  et  al.  v.  Liggett  &  Meters  Tobacco 

COMPANT  ET  AL. 

Decided  May  7,  1902. 

Claimant's  Bond— Extent  of  Liability— Parol  Evidence. 

The  liability  of  sureties  upon  a  claimant's  bond  for  the  trial  of  the  right 
to  property  seized  under  execution  is  measured  by  the  terms  of  the  bond,  and, 
in  the  absence  of  an  allegation  of  fraud  or  mistake,  can  not  be  varied  by  evi- 
dence that  the  bond  was  given  under  a  parol  agreement  between  counsel  for 
plaintiff  in  execution  and  the  claimant  that  the  property  should  be  valued  at 
a  certain  sum,  whereby  the  sureties  understood  their  liability  to  be  limited  to 
that  amount. 

Appeal  from  McLennan.    Tried  below  before  Hon.  Marshall  Surratt. 

D.  A.  Kelley,  for  appellants.  Their  second  assignment  of  error  was 
as  follows :  The  court  erred  in  awarding  and  adjudging  in  favor  of  each 
one  of  the  three  execution  creditors  and  plaintiffs  10  per  cent  damages 
on  the  value  of  the  property  levied  upon.  Besides  being  in  violation  of 
the  agreement  shown  in  the  bill  of  exceptions,  this  will  be  treble  damages 
amounting  to  $750,  which  is  three  times  10  per  cent  upon  $2500,  the 
proven  value  of  the  property. 

L.  W.  Campbell,  for  appellees. 

FISHER,  Chief  Justice. — This  case  is  a  consolidated  one  of  three 
suits  for  the  trial  of  right  of  property.  The  appellees  in  the  three  suits 
had  executions  issued  upon  judgments  obtained  by  them  in  each  of  their 
suits  against  the  defendant  N.  E.  Bruel,  which  were  levied  upon  the 
property  in  controversy.  The  three  suits  so  consolidated  were  for  the 
trial  of  the  right  to  that  property.  The  property  in  dispute  was  a  stock 
of  goods,  a  lot  of  furniture  and  fixtures,  and  a  soda  fountain,  levied  upon 
as  the  property  of  R.  C.  Bruel,  the  husband  of  the  claimant,  Mrs.  N.  E. 
Bruel,  who  when  the  levies  were  made  filed  three  separate  affidavits  under 
the  statute,  and  gave  three  separate  bonds,  all  in  the  form  required  by 
the  statute.  Two  of  these  bonds  were  for  the  sum  of  $1200  each,  and 
t>ne  of  them  was  for  $1100;  all  were  signed  by  Mrs.  Bruel  and  her 
husband  as  principals,  and  the  appellants  Moorefield,  Kemendo,  Sim- 
mons, Archenhold,  and  Thompson  as  sureties.  After  the  affidavits  and 
bonds  were  filed  and  the  causes  were  docketed,  the  three  cases  were  con- 
solidated and  were  tried  on  written  issues  tendered  by  the  respective 
parties. 

Mrs.  Bruel  claimed  the  property  as  her  separate  property,  alleging 
that  she  was  a  purchaser  of  it,  paying  for  it  with  her  separate  means, 
and  that  when  the  levy  was  made  it  was  in  the  possession  of  her  husband 
as  her  agent.  The  appellees  denied  that  the  property  was  her  separate 
property,  and  charged  that  when  the  conveyance  was  made  to  her,  Bruel, 
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her  husband,  was  insolvent,  and  that  she  had  no  separate  property,  and 
that  the  conveyance  was  made  to  hinder,  delay,  and  defraud  creditors. 

The  case  was  tried  on  special  issues,  and  the  jury  found  in  substance 
that  the  conveyance  was  fraudulent  and  without  consideration,  and  that 
the  property  levied  upon  was  worth  $2500.  This  amount  was  more 
than  enough  to  pay  all  the  three  judgments,  interest  thereon  and  costs, 
and  the  statutory  10  per  cent  damages.  The  court  rendered  judgment 
against  the  claimant  and  her  bondsmen  in  favor  of  each  of  the  judg- 
ment creditors  for  the  amounts  only  of  their  judgments,  interest,  and 
costs,  and  10  per  cent  damages  on  the  debts  and  interest;  the  aggregate 
amount  of  all  these  judgments  being  about  $1700,  the  judgment  on 
neither  bond  being  equal  to  the  amount  of  such  bond. 

We  find  that  the  evidence  in  the  record  is  in  accord  with  the  above 
statement,  and  is  sufficient  to  support  the  verdict  of  the  jury.  Im- 
mediately after  the  concluding  part  of  the  statement  of  facts  we  find  in 
the  record  this  agreement  signed  by  the  parties :  "The  plaintiff,  Liggett 
&  Meyers  Tobacco  Company,  and  others,  waive  the  preparation  and  filing 
of  a  full  statements  of  facts  in  the  above  consolidated  causes,  with  the 
understanding  and  agreement  that  no  other  question  is  to  be  presented 
on  appeal  than  that  raised  in  defendant's  bill  of  exception  dated  October 
30,  1901,  and  filed  in  this  cause  November,  19Q1."  This  bill  of  excep- 
tion is  as  follows : 

"Be  it  remembered  that  upon  the  trial  of  the  above  styled  and  num- 
bered cause  in  the  District  Court  of  McLennan  County,  on  the  15th  day 
of  October,  1901,  that  the  defendant  (claimant)  placed  R.  C.  Bruel  upon 
the  stand  as  a  witness  and  offered  to  prove  and  could  have  proven  by 
him,  that  when  the-  property  in  controversy  and  claimed  herein  was 
levied  upon,  the  officer,  Dee  Cook,  levied  all  three  of  plaintiffs'  execu- 
tions upon  said  property  at  one  and  the  same  time,  and  that  L.  W. 
Campbell,  who  was  the  attorney  for  each  and  all  of  the  execution  cred- 
itors, being  plaintiffs  herein,  agreed  with  claimant's  attorney,  W.  W. 
Evans,  that  the  property  thus  levied  upon,  seized  under  and  by  virtue 
of  the  three  executions  aforesaid,  should  be  placed  at  the  valuation  of 
$600,  as  constituting  the  total  value  of  the  property  levied  upon,  accord- 
ing to  the  agreement  of  counsel,  and  that  the  sureties  on  each  and  all 
of  the  bonds  were  the  same,  and  that  they  all  understood  that  their  lia- 
bility on  all  of  the  bonds  was  upon  the  basis  that  the  property  claimed 
under  all  of  the  executions  was  of  the  value  of  $600.  The  claimant  con- 
tended that  this  was  the  extent  of  the  liability  on  all  of  the  bonds,  but 
the  court,  upon  objections  being  made  by  the  plaintiffs'  counsel  that  the 
bonds  respectively  defined  the  liability  of  the  obligors  therein,  and  that 
each  bond  showed  for  itself  the  liability  of  the  bondsmen,  which  could 
not  be  varied  by  any  outside  proof.  The  court  declined  to  allow  the 
claimant  to  make  proof  as  suggested,  and  thereupon  the  claimant  ex- 
cepted," etc. 

Appellants'  first  assignment  of  error  complains  of  the  refusal  of  the 
court  to  admit  this  evidence.    There  is  no  ambiguity  or  uncertainty  in 
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the  terms  of  the  bonds,  and  there  are  no  pleadingB  which  allege  any  fraud 
or  mistake  that  would  authorize  the  admission  of  parol  evidence  to  con- 
trol the  legal  effect  of  these  documents.  Such  being  the  case,  the  bonds 
speak  for  themselves,  and  the  liability  and  the  extent  thereof,  as  therein 
defined,  can  not  be  controlled  or  varied  by  the  evidence  which  was  sought 
to  be  offered  for  that  purpose. 

Appellant's  second  assignment  of  error  is  controlled  by  the  agreement 
which  we  have  set  out  in  this  opinion.  In  view  of  this  agreement,  it  is 
not  a  question  that  can  be  raised. 

We  find  no  error  in  the  record  and  the  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Citizens  National  Bank  of  Waco  v.  Ed.  Strauss. 

Decided  May  14,  1902. 

1.— Mechanic's  Lien— Prior  Mortgage. 

A  mechanic's  lien  for  repairs  to  the  roof  of  a  building,  incapable  of  separa- 
tion from  it  and  made  under  contract  with  the  owner,  was  subordinate  to  a 
mortgage  on  the  property  previously  executed,  though  the  repairs  were  necessary 
for  the  protection  of  the  building  and  enhanced  its  value. 

9.— Foreclosure— Junior  Lien— Redemption. 

The  remedy  of  the  holder  of  a  junior  lien,  after  sale  under  foreclosure  of  the 
prior  incumbrance  to  which  he  was  not  made  a  party,  is  to  redeem  from  such 
sale,  not  to  foreclose. 

3. — Same— Practice  on  Appeal. 

Where  the  holder  of  a  mechanic's  lien  subordinate  to  a  prior  mortgage  which 
has  been  foreclosed  without  making  him  a  party  has  erroneously  obtained  judg- 
ment of  foreclosure  to  the  extent  that  his  improvement  enhanced  the  value, 
instead  of  offering  to  redeem  from  the  first  sale,  the  case  will  not  be  remanded, 
on  reversal,  to  permit  him  to  redeem,  where  it  appears  that  such  remedy  would 
be  of  no  value  to  him. 

Appeal  from  McLennan.    Tried  below  before  Hon.  Marshall  Surratt. 

Clark  &  Bolinger,  for  appellant. 

Boynton  &  Boynton,  for  appellee. 

FISHER,  Chief  Justice. — This  is  an  action  by  appellee  against  the 
Pacific  Hotel  Company  and  the  Citizens  National  Bank  of  Waco.  The 
plaintiff  in  his  petition  alleged  that  about  the  1st  day  of  February,  1899, 
he  entered  into  a  contract  with  the  Pacific  Hotel  Company,  the  owner 
of  a  four-story  building  and  the  lots  upon  which  it  was  situated  in  the 
city  of  Waco,  to  cover  the  building  with  a  new  roof,  the  old  roof  being 
defective,  and  by  reason  of  leaks,  the  walls  and  interior  of  the  building 
were  being  injured.  That  in  pursuance  of  the  contract  he  constructed 
the  roof  as  agreed  upon,  and  that  by  reason  thereof  the  hotel  company 
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became  liable  to  the  plaintiff  in  the  sum  of  $600,  evidenced  by  two  prom- 
issory notes,  each  of  which  drew  interest  at  8  per  cent  per  annum,  and 
provided  for  10  per  cent  attorney's  fees.  It  was  alleged  that  the  plain- 
tiff fixed  his  materialman's  and  contractor's  lien  on  the  building  and 
lots  described  in  the  petition  in  the  manner  required  by  law.  It  is  also 
averred  that  at  the  time  of  entering  into  his  contract  and  before,  one 
Francis  Smith  had  a  mortgage  on  the  building  and  lots  upon  which  it 
was  situated.  On  the  8th  day  of  June,  1899,  in  cause  No.  8562,  the 
Provident  National  Bank  of  Waco  filed  suit  against  the  hotel  company, 
and  at  its  instance  a  receiver  was  appointed.  That  on  the  mortgage 
previously  executed  to  Francis  Smith,  he  obtained  judgment  on  June 
17,  1899,  against  the  hotel  company,  for  the  sum  of  $39,752.59  with 
interest  thereon  from  the  17th  day  of  June,  1899,  at  the  rate  of  10  per 
cent,  with  a  foreclosure  of  said  mortgage  lien  on  the  building  and  lots; 
that  said  Francis  Smith  set  up  his  judgment  of  foreclosure  and  inter- 
vened in  said  receivership,  and  subequently,  under  order  of  the  court, 
said  mortgage  lien  was  foreclosed  and  the  real  estate  in  controversy  was 
sold  under  the  receivership  proceedings,  and  purchased  by  said  mort- 
gagee Smith,  and  was  subsequently  transferred  to  the  Citizens  National 
Bank  of  Waco ;  and  that  the  plaintiff  was  not  a  party  to  said  foreclosure 
suit,  nor  to  the  controversy  involving  the  receivership,  and  that  the 
bank  purchased  with  full  notice  of  the  plaintiff's  mechanic's  lien.  That 
the  real  estate  prior  to  the  making  of  the  improvements  by  the  plaintiff 
was  really  worth  the  sum  of  $40,000,  and  with  the  improvements  added 
was  worth  the  sum  of  $40,600.  That  the  improvements  so  added  were 
permanent  and  could  not  be  removed  from  the  building  without  injuring 
and  impairing  its  value. 

The  Citizens  National  Bank  in  its  answer  alleged  that  on  the  6th  day 
of  November,  1894,  the  Pacific  Hotel  Company  mortgaged  all  of  the 
property  in  controversy  to  secure  Francis  Smith  in  a  debt  due  him  of 
$40,260,  and  that  this  mortgage  was  recorded  on  the  14th  day  of  No- 
vember, 1894,  and  that  on  the  17th  of  June,  1899,  said  mortgage  was 
duly  foreclosed  in  the  District  Court  of  the  Forty-fifth  Judicial  Dis- 
trict of  the  State  of  Texas,  holding  court  in  Bexar  County,  for  the  sum 
of  $39,752.59,  with  10  per  cent  interest  thereon  from  the  date  of  said 
judgment,  and  $29.75  costs  of  court;  that  an  abstract  of  said  judgment 
was  duly  filed  for  record  in  the  office  of  the  county  clerk  of  McLennan 
County  on  the  27th  day  of  June,  1899,  and  was  duly  recorded  as  required 
by  law. 

It  also  alleged  that  in  a  suit  pending,  numbered  8562,  the  Provident 
National  Bank  v.  Pacific  Hotel  Company  et  al.,  one  John  K.  Rose  was 
appointed  by  the  court  as  receiver  of  the  property  of  the  Pacific  Hotel 
Company,  including  the  property  described  in  the  plaintiff's  petition, 
and  that  on  the  fifth  day  of  March,  1900,  judgment  and  decree  was  duly 
entered  in  cause  No.  8562  upon  the  intervention  of  Francis  Smith  on 
his  judgment  as  aforesaid,  wherein  it  was  ordered,  adjudged,  and  de- 
creed by  the  court  that  the  property  described  in  plaintiff's  petition 
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should  be  sold  and  the  proceeds  applied  upon  the  indebtedness  of  Francis 
Smith,  in  payment  and  satisfaction  of  his  judgment.  The  sale  was 
duly  made  in  pursuance  of  this  decree,  at  which  sale  Francis  Smith 
became  the  purchaser.  The  sale  was  confirmed  by  the  court  and  deed 
properly  executed,  and  thereafter  Francis  Smith  sold  to  the  appellant, 
the  Citizens  National  Bank.  It  is  also  averred  that  neither  Francis 
Smith,  the  mortgagee,  nor  the  appellant  bank  assented  to  the  improve- 
ments placed  by  the  plaintiff  upon  the  building. 

On  the  trial  of  the  case  in  the  court  below  judgment  was  rendered 
in  favor  of  Strauss  against  the  Pacific  Hotel  Company  for  the  sum  of 
$807.49,  with  8  per  cent  interest  thereon  from  the  date  of  the  judgment. 
It  was  also  decreed  that  the  plaintiff's  mechanic's  lien  was  a  prior  lien 
upon  the  improvements  to  the  mortgage  in  favor  of  Francis  Smith,  but 
was  subordinate  to  that  mortgage  lien  as  to  all  of  the  land  and  the 
building  thereon,  save  and  except  as  to  the  roof  upon  the  building.  The 
judgment  established  the  value  of  the  entire  property  exclusive  of  the 
roof  at  $40,000,  and  with  the  roof  added  at  $40,600 ;  that  the  appellant, 
the  Citizens  National  Bank,  holds  title  to  the  property  subject  to  the 
plaintiff's  prior  lien  as  to  said  improvements;  that  it  was  not  possible 
to  separate  the  improvements  from  the  remainder  of  the  property,  so  as 
to  sell  the  same  separately;  and  thereupon  proceeds  to  decree  and  fore- 
close the  lien  in  favor  of  the  plaintiff  for  the  sum  of  $600,  and  that  the 
plaintiff  have  an  order  of  sale  to  sell  the  property  to  satisfy  his  lien,  and 
in  case  of  sale  under  the  judgment,  the  proceeds  to  be  divided  between 
the  appellant  bank  and  the  plaintiff  in  proportion  of  $40,000  to  the 
bank  and  $600  to  the  plaintiff.  The  plaintiff  recovered  judgment 
against  the  bank  for  part  of  the  costs  incurred. 

The  findings  of  fact  and  conclusions  of  law  of  the  trial  court  are  as 
follows : 

"1.  That  on  and  long  prior  to  the  1st  day  of  February,  1899,  to  wit, 
on  and  before  1894,  the  Pacific  Hotel  Company,  a  private  corporation, 
was  owner  of  a  tract  of  land  in  the  city  of  Waco,  McLennan  County* 
Texas,  located  at  the  north  corner  of  intersection  of  Fourth  and 
Franklin  streets,  described  as  follows :  A  part  of  lots  8  and  9  in  block  7, 
as  shown  on  the  map  of  Waco,  beginning  at  the  south  corner  of  lot  8, 
which  is  the  point  of  intersection  of  the  northeast  line  of  Fourth  street 
with  the  northwest  line  of  Franklin  street;  thence  N.  45  E.  with  the 
line  of  Franklin  street  100  feet  to  the  south  corner,  of  lot  10;  thence 
N.  45  W.  with  the  line  between  lots  1)  and  10,  100  feet  to  the  east  corner 
of  a  21  foot  strip  sold  to  Eagan;  thence  S.  45  W.  with  Eagan's  corner 
line  100  feet  to  Fourth  street;  thence  along  Fourth  street  100  feet  to 
the  point  of  beginning.  And  there  was  located  on  said  land  prior  to 
1894,  a  four-story  brick  building,  the  first  floor  of  which  was  used  for 
various  purposes,  and  the  other  stories  for  the  hotel. 

"2.  That  in  1894,  said  hotel  company  became  indebted  to  Francis 
Smith,  in  the  sum  of  about  $40,000,  and  executed  a  valid  and  binding 
mortgage  to  secure  said  debt  upon  the  real  estate  above  described,  and 
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upon  the  improvements,  tenements,  hereditaments,  appurtenances, 
rights,  privileges,  rents,  profits,  and  incomes  thereto  belonging,  which 
said  mortgage  was  duly  recorded  in  the  mortgage  record  of  McLennan 
County  Texas,  about  the  time  of  its  execution  and  during  the  year  1894. 

"3.  That  on  the  1st  day  of  February,  1899,  the  roof  on  6aid  hotel 
building  was  in  such  bad  state  of  repairs  that  the  weather  was  causing 
injury  to  the  walls  and  interior  of  said  building. 

"4.  That  about  the  date  last  mentioned,  said  hotel  company  duly 
entered  into  a  contract  with  the  plaintiff,  Ed.  Strauss,  to  put  a  new  roof 
upon  said  building;  and  in  the  execution  of  such  contract,  the  plaintiff 
furnished  material  and  labor  set  out  in  the  plaintiffs  original  peti- 
tion and  at  the  dates  therein  mentioned,  and  in  accordance  with  the 
contract  for  the  making  of  such  improvements,  the  hotel  company,  about 
March  4,  1899,  executed  and  delivered  to  plaintiff  its  two  promissory 
notes  payable  to  the  order  of  plaintiff  for  $300  each,  with  8  per  cent 
interest  per  annum  from  March  4,  1899,  one  due  in  six  and  one  in 
twelve  months  after  said  date,  and  each  providing  for  the  payment  of 
10  per  cent  attorney's  fees,  if  placed  in  the  hands  of  an  attorney  for 
collection.  Said  contract  was  fully  performed  by  the  plaintiff  to  the 
satisfaction  of  the  hotel  company,  and  the  work  was  completed  on  the 
date  of  the  execution  of  the  notes. 

"5.  That  on  the  29th  day  of  May,  1899,  the  plaintiff  filed  an  itemized 
account  and  affidavit  as  required  by  the  mechanic's  lien  laws  of  the  State 
of  Texas,  in  the  office  of  the  clerk  of  the  County  Court  of  McLennan 
County,  Texas,  describing  fully  the  work  and  materials  furnished  on 
the  building  and  land  above  described,  so  as  to  legally  secure  his  me- 
chanic's lien  for  the  making  of  such  improvements. 

"6.  That  on  June  17,  1899,  Francis  Smith  having  filed  a  suit* 
against  said  hotel  company  and  others,  obtained  judgment  in  the  Dis- 
trict Court  for  the  Forty-fifth  Judicial  District  of  Texas  for  $39,752.59, 
with  10  per  cent  interest  per  annum  from  said  date,  and  $29.75  costs, 
and  an  abstract  of  said  judgment  was  duly  recorded  and  indexed  in 
McLennan  County,  in  the  office  of  the  clerk  of  the  County  Court  of 
McLennan  County,  Texas. 

"That  such  judgment  in  favor  of  Francis  Smith  was  on  the  mort- 
gaged debt  before  mentioned  and  foreclosed  the  mortgage  lien  upon  the 
real  estate  and  other  property  above  described. 

"7.  That  on  June  8,  1899,  in  the  District  Court  for  the  Nineteenth 
Judicial  District  of  Texas,  the  Provident  National  Bank  of  Waco 
brought  suit  against  said  hotel  company,  and  secured  the  appointment 
of  a  receiver,  who  took  possession  of  the  property  of  said  company,  in- 
cluding the  real  estate  above  described. 

"That  Francis  Smith  intervened  in  said  cause  brought  by  the  Provi- 
dent National  Bank,  and  set  up  his  judgment  above  described,  fore- 
closing his  lien  upon  said  real  estate  and  other  property.  That  judg- 
ment was  entered  in  said  receivership  casg  recognizing  said  foreclosure 
judgment,  and  ordering  sale  of  the  property  to  pay,  first,  costs  of  suit, 
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second,  the  debt  of  Francis  Smith,  and  third,  balance  to  be  paid  in 
court,  and  the  property  was  sold  under  order  of  sale  issuing  on  said 
judgment  by  the  receiver  as  special  master  commissioner,  and  was  pur- 
chased by  Francis  Smith. 

"8.  That  at  said  sale  the  plaintiff  gave  notice  of  the  existence  of 
his  claim  herein  sued  upon,  as  shown  by  the  record  of  his  mechanic's 
lien. 

"9.  That  after  said  sale  by  the  sheriff  the  real  estate  above  described 
was  sold  and  conveyed  by  Francis  Smith  to  the  defendant  the  Citizens 
National  Bank  of  Waco,  which  is  a  duly  incorporated  national  bank. 

"10.  That  the  plaintiff  Ed.  Strauss  was  in  no  way  a  party  to  the 
suit  brought  by  Francis  Smith,  as  above  stated,  nor  the  receivership  case 
above  mentioned,  and  he  did  not  intervene  in  either  of  said  suits. 

"11.  That  at  the  time  and  just  prior  to  the  making  of  said  improve- 
ments on  said  building,  the  land  and  building  thereon  were  of  the 
reasonable  market  value  of  $40,000;  and  that  the  material  and  labor 
furnished  by  plaintiff  in  putting  the  new  roof  on  said  building  increased 
the  value  of  the  property  in  the  sum  of  $600. 

"12.  That  the  making  of  said  improvements  was  necessary  at  the 
time  the  same  was  made  to  save  the  building  from  deterioration. 

"13.  That  plaintiff  is  the  owner  and  legal  holder  of  the  two  notes 
described,  and  that  no  portion  of  his  said  debt  has  been  paid  and  he 
has  received  no  compensation  for  the  material  and  labor  furnished  in 
making  said  improvements. 

"14.    That  said  hotel  company  is  wholly  insolvent. 

"15.  That  the  Citizens  National  Bank  of  Waco  had  full  notice  of 
the  plaintiff's  claim  at  the  time  it  purchased  said  real  estate. 

"16.  That  it  would  be  impossible  to  separate  the  roof  constructed 
by  plaintiff  without  destroying  its  value,  and  it  is  not  possible  to  sell 
and  remove  the  same  without  injuring  the  whole  property. 

"Findings  of  Law. — 1.  I  find  that  the  lien  of  Francis  Smith  &  Co., 
under  which  the  defendant  bank  claims  the  property,  is  the  prior  lien 
on  the  lots  and  improvements  thereon  as  the  same  existed  prior  to  the 
time  the  improvements  were  placed  thereon  by  the  plaintiff. 

"2.  I  find  that  the  plaintiff  has  a  lien  upon  the  improvement  placed 
on  said  property  by  him  to  the  amount  of  the  value  thereof,  which  is 
prior  to  the  lien  under  which  defendant  bank  claims  title  to  said 
property. 

"3.  I  find  that  inasmuch  as  the  improvement  placed  upon  said 
property  by  plaintiff  were  necessary  at  the  time  same  were  made  to 
save  the  building  from  deterioration  and  are  incapable  of  being  sold 
separately  and  removed  from,  said  lots  without  the  destruction  of  value 
of  all  improvements  on  said  lots,  that  the  improvements  placed  on  said 
property  by  the  plaintiff  increased  the  value  of  all  such  improvements 
$600.  Plaintiff  is  entitled  to  have  said  lots  and  all  improvements  sold 
and  the  proceeds  divided  in  the  proportion  of  the  respective  interests 
of  plaintiff  and  defendant  bank,  to  wit:     Forty  thousand   ($40,000) 
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dollars  for  defendant  bank,  and  six  hundred  ($600)  dollars  for  the 
plaintiff." 

It  is  clear  under  the  facts  as  found  by  the  trial  court  that  the  mort- 
gage lien  under  which  appellant  bank  acquired  title  was  in  existence 
long  before  the  inception  of  the  appellee's  mechanic's  lien,  which  the 
trial  court  declared  to  be  superior  to  the  mortgage  lien,  so  far  as  the 
value  of  the  improvements  placed  upon  the  building.  The  mortgage 
lien  covered  the  entire  property,  and  included  any  impfovements  added 
to  the  building  which  were  of  a  character  that  could  not  be  sold  separately 
or  severed  from  it  as  a  part  of  the  realty,  which  the  court  found  to  be 
the  case  here.  The  principle  decided  in  the  case  of  Sullivan  v.  Texas 
Briquette  and  Coal  Company,  94  Texas,  541,  applies  to  the  facts  of  this 
case;  and  in  view  of  the  rule  there  announced,  the  trial  court  erred  in 
subordinating  the  mortgage  lien  to  the  lien  of  the  plaintiff. 

The  plaintiff  was  not  a  party  to  the  suit  foreclosing  the  mortgage 
lien,  consequently  the  judgment  of  foreclosure  rendered  in  that  action 
is  not  conclusive  against  him.  McDonald  v.  Miller,  90  Texas,  309; 
Turner  v.  Phelps,  46  Texas,  262;  Pierce  v.  Moreman,  84  Texas,  596. 
Such  being  the  case,  he  would  be  entitled  to  foreclose  his  mechanic's 
lien,  but  subject  to  the  previous  mortgage  lien  by  virtue  of  which  the 
appellant  claims. 

The  action  of  the  plaintiff  is  not  framed  with  a  view  of  redeeming. 
There  was  no  tender  made,  nor  offer  of  the  amount  of  the  Francis 
Smith  mortgage,  which  was  merged  in  the  judgment  of  foreclosure 
against  the  hotel  company;  and  in  order  for  the  equity  of  redemption 
to  be  successfully  asserted,  the  junion  lienholder  must  satisfy  the  prior 
lien,  although  not  a  party  to  the  original  foreclosure  suit.  Turner  v. 
Phelps,  46  Texas,  262;  Pierce  v.  Moreman,  84  Texas,  596;  9  Enc.  of 
PI.  and  Prac,  320  to  326;  17  Enc.  of  PL  and  Prac.,  973. 

If  the  appellee's  petition  had  been  framed  with  a  view  of  asserting 
his  equity  of  redemption,  it  appears  from  the  facts  of  this  case  that  a 
decree  in  his  favor  to  that  extent  would  have  been  of  slight  value,  if 
any,  for  it  conclusively  appears  from  the  facts  as  found  by  the  court  and 
established  by  the  judgment  that  the  total  value  of  the  property,  in- 
clusive of  the  improvements  added  by  the  appellee,  does  not  exceed 
$40,600.  The  amount  of  indebtedness  due  Francis  Smith  secured  by 
the  prior  mortgage  upon  the  property  was,  on  the  17th  day  of  June, 
1899,  established  by  judgment  to  be  $39,752.59,  with  10  per  cent  interest 
per  annum  from  that  date.  Plaintiff's  original  petition  was  filed  on 
December  11,  1901.  The  amount  due  at  that  time  on  the  Francis 
Smith  mortgage,  including  the  accumulated  interest,  would  amount  to 
several  thousand  dollars  more  than  the  total  value  of  the  property  estab- 
lished by  the  judgment  of  the  trial  court.  Such  being  the  case,  no  sub- 
stantial right  could  or  would  have  resulted  to  the  appellee,  if  the  trial 
court  had  by  its  decree  recognized  his  right  to  redeem.  Therefore  we 
do  not  think  it  necessary  to  reverse  this  case  in  order  that  he  might 
assert  such  a  right  in  the  court  below,  or  that  we  should  accord  it  to 


1902.]  W.  U.  Telegraph  Co.  v.  Hendricks.  413 

him  here  in  finally  disposing  of  this  case.  In  Praetor  v.  Baker,  15 
Indiana,  178,  the  court  says :  "It  appears  to  us  that  under  the  circum- 
stances that  part  of  the  decree  ordering  the  sale  of  the  property  upon 
failure  of  the  plaintiff  to  pay  the  sum  necessary  to  redeem  is  erroneous. 
If  the  property  is  not  of  value  greater  than  the  amount  of  the  senior 
lien,  then  proceedings  to  redeem  would  seem  to  be  fruitless  if  that 
redemption  is  for  the  sole  purpose  of  reoffering  the  property  to  satisfy 
that  lien/' 

The  judgment  will  be  reversed  and  here  rendered  in  favor  of  the 
appellant,  the  Citizens  National  Bank  of  Waco,  to  the  effect  that  the 
appellee  recover  nothing  against  it,  and  that  the  appellee's  lien  be  and  is 
hereby  declared  subordinate  to  the  superior  right  of  the  appellant  bank, 
and  that  as  no  substantial  benefit  would  result  to  appellee  from  a  fore- 
closure of  his  mechanic's  lien  upon  the  property  in  controversy,  the  same 
is  hereby  denied.  So  much  of  the  judgment  in  favor  of  the  appellee  as 
is  against  the  Pacific  Hotel  Company  is  affirmed. 

Reversed  and  rendered  in  part  and  in  part  affirmed. 

Writ  of  error  refused. 


Western  Union  Telegraph  Company  v.  N.  L.  Hendricks. 

Decided  May  7,  1902. 

1.— Telegraph  Company— Delivery  of  Message — Special  Contract. 

Where  a  death  message  was  addressed  to  plaintiff  in  care  of  S.,  and  sent 
under  a  special  contract  that  it  was  to  be  delivered  to  plaintiff  personally  or  to 
S.,  a  delivery  to  the  tatter's  brother  and  business  partner,  authorized  to  receive 
messages  for  S.,  was  not  a  compliance  with  the  contract. 

a.— Same— Diligence  Not  Used. 

Plaintiff,  who  lived  several  miles  in  the  country,  was  away  from  home  the 
greater  part  of  the  day,  but  returned  by  2  or  3  o'clock  in  the  afternoon,  and  as 
no  effort  whatever  was  made  to  deliver  to  him  personally,  no  diligence  com- 
mensurate with  the  importance  of  the  message  was  exercised. 

Appeal  from  the  County  Court  of  Collin.  Tried  below  before  Hon. 
J.  H.  Faulkner. 

Oeo.  H.  Fearons  and  N.  L.  IAndsley,  for  appellant. 

T.  S.  Jackson  and  Abernathy  &  Mangum,  for  appellee. 

FLY,  Associate  Justice. — Appellee  sued  appellant  to  recover  $995 
damages  alleged  to  have  resulted  from  the  failure  to  deliver  the  follow- 
ing message: 

"Red  Oak,  I.  T.,  April  2,  1900.— N.  L.  Hendricks,  Care  of  Andrew 
Shirley,  Anna,  Texas :  William  expected  to  die.  Come  at  once  or  reply. 
Pneumonia.    J.  W.  Hendricks." 


414  29  Texas  Civil  Appeals  Reports.        [4th  District, 

The  jury  awarded  damages  in  the  sum  of  $400. 

The  petition  alleges  and  the  evidence  discloses  that  the  contract  in 
regard  to  the  message  was  that  it  was  to  be  delivered  to  Andrew  Shirley 
at  Anna,  Texas,  or  to  appellee  at  his  home  six  miles  from  Anna  in  the 
country.  The  message  was  delivered  at  Shirley's  place  of  business  to 
his  brother,  who  made  no  effort  to  deliver  it.  Andrew  Shirley  and  ap- 
pellee were  in  McKinney,  twelve  miles  from  Anna,  on  April  2,  1900, 
but  appellee  returned  to  his  home  about  2  or  3  o'clock  in  the  afternoon. 

Delivery  of  the  telegram  to  Fred  Shirley  was  not  a  delivery  to 
Andrew  Shirley.  It  is  true  that  the  first  named  was  the  partner  and 
brother  of  Andrew  Shirley  and  was  authorized  to  receive  telegrams 
directed  to  him,  but  a  special  trust  was  reposed  in  Andrew  Shirley  by 
sending  the  message  to  his  care  which  was  not  extended  to  anyone  else, 
and  it  may  have  been  directed  to  him  individually  because  of  the  savage 
hatred  of  his  partner,  who  stated  in  the  most  unfeeling  and  brutal 
manner  that  he  would  not  have  sent  the  message  to  appellee  if  he  had 
known  that  all  of  his  relations  were  dead.  It  is  clear,  however,  that 
Andrew  Shirley  being  absent  from  the  town  of  Anna,  appellant  per- 
formed its  full  duty  so  far  as  the  delivery  of  the  telegram  to  him  was 
concerned. 

Under  the  terms  of  the  contract  made  by  the  sender  with  the  agent 
of  appellant,  it  agreed  to  go  farther  than  to  make  an  attempt,  no  matter 
how  full  and  complete,  to  deliver  the  message  to  Andrew  Shirley,  and 
bound  itself  in  consideration  of  increased  remuneration  to  deliver  the 
message  to  appellee  at  his  home  six  miles  from  Anna.  No  effort  was 
made  to  effect  such  delivery,  but  after  the  fruitless  attempt  to  deliver 
to  Andrew  Shirley  appellant  dropped  the  matter  entirely,  and  did  not 
send  a  messenger  to  appellee's  house.  Appellant  did  not  make  any  in- 
quiries as  to  whether  appellee  was  at  home  or  not,  and  if  it  had  sent  the 
message  out  to  his  country  home  at  any  time  after  2  or  3  o'clock  on 
the  afternoon  of  April  2d,  appellee  was  at  home  and  would  have  re- 
ceived it,  and  could  have  left  on  a  night  train  which  would  have  reached 
the  Indian  Territory  in  time  for  him  to  have  attended  the  funeral  of 
his  son. 

The  message  was  one  of  the  gravest  importance  and  appellant  should 
have  used  great  diligence  to  deliver  it,  and  can  not  justify  its  negligence 
and  utter  disregard  of  the  rights  of  appellee  by  saying  that  he  was  ab- 
sent a  part  of  the  day  from  his  home,  and  that  he  would  not  have  been 
found  if  the  messenger  had  gone  to  his  home  at  any  time  between  9  and 
2  o'clock  of  April  2.  If  appellant  had  sent  a  messenger  to  the  house  of 
appellee,  as  it  should  have  done,  he  would  have  ascertained  when  appellee 
would  return  and  could  have  delivered  the  message  on  his  return  The 
diligence  should  have  equaled  the  emergency  of  the  message. 

We  need  not  discuss  at  length  the  question  as  to  whether  the  contract 
would  have  been  fulfilled  by  a  delivery  of  the  message  to  the  wife  of 
appellee,  who  was  at  home  all  of  April  2d.  In  the  case  of  Telegraph 
Company  v.  Mitchell,  91  Texas,  454,  the  Supreme  Court  has  held  that 
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in  the  absence  of  proof  of  the  wife's  agency,  delivery  of  a  telegram 
relating  to  business  was  not  a  delivery  to  the  husband,  and  following 
that  case  in  Telegraph  Company  v.  Moseley,  28  Texas  Civil  Appeals,  562, 
this  court  held  that  delivery  of  a  telegram  relating  to  the  death  of 
a  brother  of  the  husband  would  not  constitute  a  delivery  to  him.  In 
this  case,  however,  the  wife  of  appellee,  it  may  be  presumed,  was  the 
mother  of  his  son,  and  she  was  as  vitally  interested  in  any  information 
concerning  him  as  the  father  would  be,  and  her  agency  and  authority 
might  be  inferred  from  her  relationship  to  the  father  and  son.  In  mat- 
ters of  business  no  such  presumption  could  be  indulged,  and  perhaps 
not  in  regard  to  social  and  family  matters  relating  more  especially  to 
her  husband,  but  we  do  not  wish  to  be  placed  in  the  position  of  acceding 
to  the  proposition  that  a  telegram  directed  to  the  husband  relating  to 
the  condition  of  the  wife's  child,  as  well  as  his,  should  not  be  delivered 
to  her. 

The  judgment  is  affir 


J.  B.  Milam  et  al.  v.  W.  D.  Gordon  et  al. 

Decided  May  21,  1902. 

1.— Pleading— Breach  of  Contract— Damages. 

Where  the  action  was  for  specific  performance  of  a  contract  for  the  pur- 
chase of  land  or  for  damages,  and  the  petition  alleged  that  defendant,  acting  as 
the  authorized  agent  of  his  codefendant,  procured  a  firm  to  make  the  contract 
on  behalf  of  such  codefendant,  and  that,  if  he  was  not  such  codefendant's  agent, 
he  and  the  firm  were  acting  on  their  own  responsibility,  and  were  liable  to  plain- 
tiff for  the  damages,  with  prayer  for  recovery  thereof  against  defendant,  it  suf- 
ficiently stated  a  cause  of  action  against  him  after  the  codefendant  and  the  firm 
had  been  dismissed  from  the  suit. 

S.— Judgment  by  Default— Setting  Aside— Diligence  Wanting. 

Where  defendant  against  whom  a  judgment  by  default  was  rendered  was 
notified  a  month  and  a  half  previous  thereto  that  his  attorney  had,  with  leave 
of  the  court,  withdrawn  his  answer  in  the  case  and  did  not  intend  to  represent 
him  further,  and  he  took  no  action  in  the  matter,  his  motion  to  set  aside  the 
judgment  was  properly  denied,  irrespective  of  whether  or  not  the  court  had 
power  to  permit  the  answer  to  be  withdrawn  so  as  to  nullify  its  effect  as  an 
appearance  in  the  case. 

Appeal  from  Grayson.    Tried  below  before  Hon.  Eice  Maxey. 

Galloway  &  Heflin  and  Wilkins  &  Vinson,  for  appellants. 

E.  C.  McLean,  for  appellee. 

JAMES,  Chief  Justice. — W.  D.  Gordon  and  E.  C.  McLean  brought 
this  suit  against  appellant  J.  R.  Milam,  Josie  P.  Milam,  T.  R.  Crook- 
shanks,  and  Forest  Moore,  alleging  a  contract  for  a  sale  of  land  to  them 
signed  by  Crookshanks  and  Moore,  agents  for  Mrs.  Josie  F.  Milam,  and 
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that  said  contract  stipulated  that  it  was  to  be  performed  in  Sherman, 
Texas;  that  defendant,  J.  R.  Milam,  acting  as  the  authorized  agent  of 
Josie  F.  Milam,  a  feme  sole,  duly  authorized  Crookshanks  and  Moore  to 
sell  said  land,  and  that  said  contract  was  made  by  them  in  pursuance 
thereof;  but  if  mistaken  in  this  plaintiffs  allege  that  said  J.  R.  Milam 
and  Crookshanks  &  Moore  were  acting  on  their  own  responsibility  and 
are  liable  to  plaintiffs.  The  petition  contains  other  matters  not  neces- 
sary to  be  here  stated;  it  alleged  that  plaintiffs  have  been  willing  to 
carry  out  their  part  of  the  said  contract  and  now  tender  performance,  but 
that  defendants  have  wholly  failed  and  refused  to  carry  out  their  part 
of  same  and  to  execute  and  deliver  said  deed  provided  for,  to  plaintiff's 
damage  in  the  sum  of  $1000.  The  prayer  was  for  specific  perform- 
ance of  the  contract  on  the  part  of  defendant  Josie  F.  Milam,  and  in 
the  alternative  for  damages  in  the  sum  of  $1000  against  all  defendants 
as  the  facts  may  warrant,  etc.  The  residence  of  the  defendant  was  al- 
leged as  follows:  Crookshanks  and  Moore  to  be  in  Grayson  County, 
and  J.  R.  Milam  and  Josie  F.  Milam  to  be  in  Somervell  County. 

On  June  24,  1901,  Josie  F.  Milam  and  J.  R.  Milam  by  their  attorney, 
Don  A.  Bliss,  filed  a  plea  to  the  jurisdiction  asserting  their  right  to 
be  sued  in  Somervell  County.  On  July  1, 1901,  the  attorney  filed  appli- 
cation for  leave  to  withdraw  from  the  case  as  attorney  for  J.  R.  Milam 
and  also  to  withdraw  the  original  answer  filed  by  him  on  behalf  of  said 
J.  R.  Milam,  on  account  of  some  difference  about  his  fee,  and  on  same 
day  an  order  was  entered  granting  this  application. 

On  August  14,  1901,  judgment  was  rendered,  which  after  reciting 
that  plaintiffs  dismissed  as  to  Josie  Milam  and  Crookshanks  and  Moore, 
proceeded  as  follows: 

"And  it  appearing  that  at  a  former  day  of  this  term  Don  A.  Bliss,  an 
attorney  of  this  court,  filed  a  motion  in  writing  asking  permission  to 
withdraw  from  said  cause  as  an  attorney  for  defendant  J.  R.  Milam, 
and  to  withdraw  the  answer  heretofore  filed  by  him  for  said  defendant, 
which  motion  being  acted  on  by  the  court,  was,  on  the  1st  day  of  July, 
1901,  granted,  permitting  said  answer  of  said  J.  R.  Milam  heretofore 
filed  to  be  withdrawn,  and  said  Bliss  to  withdraw  as  his  attorney,  and 
said  Milam  not  having  answered  in  this  cause,  although  cited  in  time 
to  plead,  to  wit,  on  the  20th  day  of  March,  1901,  plaintiffs  are  entitled  to 
their  damages  by  reason  of  the  premises  with  a  writ  of  inquiry  as  to 
the  amount,  and  said  writ  of  inquiry  having  this  day  been  perfected,  it 
is  ascertained  that  plaintiffs'  damages,  by  reason  of  the  premises,  amount 
to  the  sum  of  $550. 

"It  is  therefore  ordered,  adjudged,  and  decreed  that  plaintiffs,  W.  D. 
Gordon  and  E.  C.  McLean,  do  have  and  recover  of  and  from  the  de- 
fendant, J.  R.  Milam,  of  Somervell  County,  Texas,  the  said  sum  of  $550, 
with  interest  from  this  date  at  the  rate  of  6  per  cent  per  annum,  and  all 
costs  in  this  behalf  expended,  for  which  let  execution  issue.  It  is  further 
ordered,  adjudged,  and  decreed  that  execution  issue  in  favor  of  officere 
of  court  against  each  party  hereto  for  the  costs  by  such  party  incurred." 
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On  August  26th,  at  same  term,  J.  K.  Milam  filed  his  motion  to  set 
aside  the  judgment,  which  was  overruled.  Although  this  motion  was 
filed  later  than  two  days  after  the  judgment,  the  court  entertained  it 
and  certifies  that  Milam  was  not  negligent  in  failing  to  do  so. 

Under  the  first,  second,  and  third  assignments  it  is  claimed  that  the 
petition  stated  no  cause  of  action  against  J.  K.  Milam,  and  especially  so 
after  the  dismissal  against  the  other  defendants.  This  construction  of 
the  petition  we  are  unable  to  sustain.  It  alleged  in  respect  to  the  prayer 
for  specific  performance  substantially  that  J.  B.  Milam,  acting  as  the 
authorized  agent  of  Josie  Milam,  procured  Crookshanks  &  Moore  to 
make  the  contract  on  behalf  of  Jo6ie  Milam,  but  if  plaintiffs  are  mis- 
taken in  this, — that  is  to  say,  if  he  was  not  her  authorized  agent  for 
that  purpose, — then  it  is  alleged  that  he  and  Crookshanks  &  Moore  were 
acting  on  their  own  responsibility  and  are  liable  to  plaintiff.  The  only 
liability  they  could  be  under  from  the  matters  alleged  would  be  for 
damages,  and  the  plaintiff's  damages  are  alleged  at  $1000  and  there  is 
a  prayer  for  recovery  thereof  against  J.  K.  Milam.  The  plain  and 
obvious  meaning  of  the  allegations  that  they  were  acting  in  the  matter 
on  their  own  responsibility,  taken  in  connection  with  the  other  allega- 
tions, is  that  they  acted  without  authority  from  the  owner  of  the  land. 
The  petition  is  sufficient. 

The  other  proposition  advanced  is:  "An  answer  having  been  filed 
in  said  cause  by  defendant  J.  B.  Milam's  attorney,  a  judgment  could 
not  be  taken  by  default  against  him;  and  said  answer  could  not  be  after- 
wards withdrawn  by  his  said  attorney  without  his  consent  and  thereby 
prejudice  his  rightB." 

The  facts  are  these:  The  order  allowing  Judge  Bliss  to  withdraw 
the  pleading  or  pleadings  he  had  filed  on  behalf  of  J.  B.  Milam  was 
evidently  made  without  the  latter  having  been  a  party  to  the  applica- 
tion for  that  purpose.  It  seems  that  prior  thereto  he  had  intimation  that 
his  attorney  would  take  such  a  course,  and  there  is  a  finding  by  the  court 
that  he  was  promptly  informed  of  the  order  entered,  and  that  his  at- 
torney was  no  longer  representing  him  in  the  case.  This  was  on  or 
about  July  1,  1901.  The  case  was  not  heard  until  August  14th.  In  the 
meantime  Milam  was  cognizant  of  the  situation  and  did  nothing. 

As  we  view  the  case,  it  is  unnecessary  to  discuss  the  question  whether 
or  not  an  attorney  who  files  a  pleading  for  his  client  has  a  right  to 
withdraw  it,  or  that  the  court  has  power  to  permit  it  to  be  so  withdrawn 
as  to  nullify  its  effect  as  an  appearance  in  the  case.  The  judgment  may 
properly  be  affirmed  upon  the  theory  that  the  ex  parte  order  was  a 
nullity,  and  that  in  contemplation  of  law  the  pleading  still  remained 
in  force.  It  is  well  settled  by  decisions  in  this  State  that  a  judgment 
taken  as  of  nil  dicit  or  by  default  will  not  necessarily  be  set  aside  be- 
cause defendant  in  fact  had  pleadings  on  file  at  the  time.  Lytle  v. 
Custead,  23  S.  W.  Bep.,  451,  and  cases  cited.  See  also  McKellar  v. 
Lamkin,  22  Texas,  244. 

Vol.  29  Civil— 27. 


418  29  Texas  Civil  Appeals  Reports.        [bth  District, 

In  the  present  case  defendants  appear  to  have  come  with  a  motion 
during  the  same  term  to  set  aside  the  judgment.  Such  a  motion  might 
be  granted,  but  not  necessarily  so.  The  court  would  certainly  be  justi- 
fied in  overruling  it,  if  the  circumstances  attending  the  nonassertion  of 
the  filed  answer  showed  gross  or  willful  negligence  or  indifference  on 
part  of  defendant.  The  circumstances  here  are  particularly  strong. 
Appellant  had  notice,  very  soon  after  the  order  was  made  allowing  his 
pleadings  to  be  withdrawn,  of  this  fact.  He  knew  he  was  not  to  expect 
Judge  Bliss  to  further  represent  him;  he  knew  that  his  answer  had 
been  withdrawn,  and  he  knew  further,  from  the  order  entered,  that  this 
was  with  the  sanction  of  the  court,  and  that  it  would  act,  when  the  case 
came  on  for  trial,  as  if  he  was  without  answer.  With  all  this  knowl- 
edge, he  ignored  the  matter  and  left  his  cause  to  its  fate  for  a  month 
and  a  half,  and  only  after  the  court  had  proceeded  and  rendered  judg- 
ment upon  the  theory  that  he  was  without  answer,  did  he  see  fit  to 
take  steps.  Under  these  circumstances  the  court  committed  no  error 
in  refusing  to  set  aside  the  judgment. 

Affirmed, 


Sadie  Rucker  et  al.  v,  Sherman  Oil  and  Cotton 
Company  et  al. 

Decided  May  14,  1902. 

1.— Negligence— Electricity— Uninsulated  Wire. 

Where  a  lineman  engaged  at  work  on  an  awning  in  front  of  a  store,  assist- 
ing in  erecting  a  pole,  was  killed  by  coming  into  contact  with  an  uninsulated  wire 
belonging  to  defendant  which  was  strung  over  the  awning,  it  was  admissible 
to  prove  in  an  action  for  causing  his  death  that  the  awning  had  frequently  been 
used  by  persons  going  on  the  roof  to  repair  and  paint  the  awning,  to  paint  the 
walls  of  the  building,  and  to  put  in  telephone  connections,  as  this  raised  the 
question  of  negligence  on  defendant's  part. 

Appeal  from  Grayson.    Tried  below  before  Hon.  Rice  Maxey. 

Hazlewood,  Smith  &  Tolbert  and  Galloway  &  Templeton,  for  appel- 
lants. 

Head  &  Dillard,  A.  L.  Beaty,  and  Moseley  &  Smith,  for  appellees. 

PLY,  Associate  Justice. — On  September  22,  1900,  W.  S.  Bucker, 
the  husband  of  Sadie  Bucker,  father  of  Edward  Rucker,  a  minor,  and 
son  of  M.  C.  Rucker,  was  killed  by  coming  in  contact  with  an  unin- 
sulated wire  charged  with  electricity,  belonging  to  the  Sherman  Oil  and 
Cotton  Company,  while  at  work  on  an  awning  in  discharge  of  his  duties 
as  a  lineman  in  the  employ  of  the  Electrical  Installation  Company, 
which  had  a  contract  for  the  erection  of  poles  and  wires  and  the  install- 
ing of  an  electric  plant  for  the  Denison  &  Sherman  Railway  Company. 
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Appellants  sued  the  companies  above  named,  who  are  appellees  herein, 
to  recover  damages  resulting  from  the  death  of  W.  S.  Rucker.  The 
court  after  hearing  the  testimony  instructed  the  jury  to  return  a  verdict 
for  appellees. 

There  was  no  evidence  of  negligence  on  the  part  of  the  installation 
company  and  the  railway  company.  The  evidence  disclosed  that  the 
uninsulated  wires  of  the  Sherman  Oil  and  Cotton  Company  were 
stretched  above  an  awning  of  a  business  house  at  such  a  distance  that 
deceased,  while  engaged  in  holding  a  pole  so  as  to  guide  it  through  a 
hole  in  the  awning  as  it  was  being  placed  in  the  ground  by  his  fellow 
laborers,  came  in  contact  with  a  wire  heavily  charged  with  electricity 
and  was  instantly  killed.  The  awning  on  which  deceased  was  killed 
was  covered  with  corrugated  iron  and  was  attached  to  the  storehouse 
as  a  protection  against  sun  and  rain  to  those  on  the  sidewalk. 

Appellants  offered  to  prove,  however,  that  the  awning  "had  been  fre- 
quently used  by  persons  going  on  the  roof  to  repair  and  paint  the  awn- 
ing, to  paint  the  walls  of  the  building,  and  to  put  in  telephone  connec- 
tions," but  the  testimony  was  rejected  by  the  court 

Under  the  decision  in  the  case  of  Light  and  Power  Co.  v.  Lefevre, 
93  Texas,  604,  the  court  did  not  err  in  instructing  a  verdict  for  appel- 
lees under  the  facts  admitted  in  evidence,  and  the  question  is  presented 
as  to  whether  the  admission  of  the  rejected  evidence  would  have  made 
a  case  that  should  have  been  presented  to  the  jury  for  determination. 

In  the  Lefevre  case  there  was  no  proof  that  the  "awning  was  ever 
used  as  a  place  of  resort  or  for  any  purpose  whatever  by  persons  going 
on  top  of  it/'  and  the  failure  to  make  such  proof  seems  to  be  the  turn- 
ing point  in  the  case,  and  the  clear  inference  from  the  repeated  declara- 
tion that  such  evidence  was  lacking  is  that  had  such  evidence  been  in- 
troduced the  decision  would  have  been  different. 

With  the  proof  before  the  jury  that  was  rejected  by  the  court,  a 
question  of  fact  as  to  whether  the  oil  and  cotton  company  might  have 
reasonably  foreseen  that  some  person  might  come  in  contact  with  the 
exposed  wires  was  raised  and  the  case  should  have  gone  to  the  jury.  All 
the  uses  that  were  made  of  the  awning,  except  those  made  of  it  by  tres- 
passing boys,  were  ones  that  might  have  been  reasonably  anticipated, 
and  if  the  company  owning  the  wires  knew  or  should  have  known  that 
the  awning  was  put  to  such  uses,  it  would  be  liable  for  damages  caused 
to  anyone  lawfully  on  the  awning,  whether  he  was  using  it  for  the  pur- 
poses that  the  others  did  or  not.  The  fact  that  persons  went  on  the 
awning  for  certain  lawful  purposes,  put  the  oil  and  cotton  company  on 
notice  that  others  might  go  there  for  other  lawful  purposes.  "A  com- 
pany maintaining  electrical  wires  over  which  a  high  voltage  of  electricity 
is  conveyed  rendering  them  highly  dangerous  to  others,  is  under  the 
duty  of  using  the  necessary  care  and  prudence  at  places  where  others  may 
have  the  right  to  go,  either  for  work,  business,  or  pleasure,  to  prevent 
injury.  Joyce  on  Elec.  Law,  sec.  445,  and  authorities  cited ;  Overall  v. 
Light  Co.,  47  S.  W.  Rep.,  443;  McLaughling  v.  Light  Co.,  37  S.  W. 
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Rep.,  856;  Schweitzer  v.  Electric  Co.,  57  S.  W.  Rep.,  830;  Perham  v. 
Electric  Co.,  40  Law.  Rep.  Ann.,  799. 

There  is  nothing  in  the  evidence  that  indicates  that  deceased  was  a 
trespasser  on  the  awning,  but  on  the  other  hand  it  may  be  inferred  that 
he  was  there  with  the  implied  permission  of  the  owner  and  engaged  in 
the  lawful  prosecution  of  his  work.  As  said  by  the  Supreme  Court  of 
Louisiana  in  Clements  v.  Electric  Light  Company,  16  Lawyers'  Reports 
Annotated,  43,  if  the  wire  "passed  over  a  roof  to  which  people  in  ad- 
joining rooms  had  access,  and  where,  in  course  of  time,  mechanics  must 
go  to  make  repairs,  or  laborers  to  sweep  off  or  clean,  it  was  the  duty  of 
the  company,  independent  of  any  statutory  regulation,  to  see  that  their 
lines  were  safe."  The  fact  that  workmen  had  freequently  gone  on  the 
awning  to  make  repairs  and  that  telephone  employes  had  gone  there  to 
make  connections  was  proof  that  it  was  a  place  where  people  went  for 
business,  and  raised  the  question  of  negligence  on  the  part  of  appellee 
that  should  have  been  submitted  to  the  jury. 

Appellee  can  not  justify  the  peremptory  instruction  on  the  ground 
that  it  did  not  know  that  the  persons  in  question  had  gone  upon  the 
awning,  and  neither  is  the  position  tenable  that  while  it  may  have  known 
that  painters  and  telephone  employes  may  have  gone  there  it  had  no 
reason  to  anticipate  that  a  lineman  would  go  there.  The  question  of 
knowledge  was  one  that  might  be  inferred  from  the  fact  that  the  em- 
ployes went  there,  and  if  it  owed  a  duty  to  them  it  owed  a  duty  to  any- 
one there  in  the  lawful  prosecution  of  his  business. 

The  judgment  is  affirmed  as  to  the  Electric  Installation  Company 
and  the  Denison  &  Sherman  Railway  Company,  but  is  reversed  as  to  the 
Sherman  Oil  and  Cotton  Company  and  the  cause  remanded  for  another 
trial. 

Reversed  and  remanded. 


J.  A.  Oxsher  v.  Houston  East  &  West  Texas  Railway 

Company. 

Decided  May  12,  1002. 

1.— Railway  Company— Assisting  Passenger  Aboard. 

Where  plaintiff  entered  a  train  to  assist  a  passenger  aboard,  the  railway 
company,  in  the  absence  of  notice  of  his  intention  to  then  get  off,  was  under  no 
obligation  to  hold  the  train  long  enough  for  him  to  do  so,  and  was  not  liable 
for  injury  caused  by  his  jumping  from  the  moving  train  after  it  had  stopped  at 
the  station  the  usual  and  sufficient  length  of  time,  the  train  employes  having 
no  reason  to  suppose  he  had  entered  the  train  for  a  purpose  other  than  to  take 
passage  thereon. 

9. — Same— Contributory  Negligence  Verdict  Instructed. 

Where  plaintiff,  after  assisting  parties  on  board  a  train,  walked  rapidly  out 
and  leaped  off  in  the  dark  from*  the  moving  train  at  a  point  where  he  knew  there 
were  side  tracks  with  cars  usually  standing  on  them,  there  was  such  negligence 
as  warranted  the  court  in  instructing  a  verdict  for  the  defendant  in  an  action 
for  the  injury  so  received. 
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Appeal  from  Nacogdoches.  t  Tried  below  before  Hon.  Tom  C.  Davis. 
Blount  &  Garrison,  for  appellant. 
Baker,  Botts,  Baker  &  Lovett  and  J.  8.  McEachin,  for  appellee. 

PLY,  Associate  Justice. — Appellant,  an  alleged  minor,  through  his 
next  friend,  G.  E.  Oxsher,  instituted  this  suit  to  recover  damages  of 
appellee,  resulting  from  the  crushing  of  his  foot  by  the  wheel  of  a  car. 
The  court  instructed  a  verdict  for  appellee. 

It  was  developed  by  the  facts  that  appellant,  who  was  about  18  years 
of  age,  went  in  company  with  two  ladies,  his  relatives,  and  four  chil- 
dren, to  Garrison,  a  station  on  appellee's  line  of  railway  to  assist  them 
on  the  train,  about  10 :30  o'clock  at  night,  on  June  25, 1900.  Two  young 
men  named  Weatherly  were  also  assisting  the  ladies  and  children.  When 
the  train  arrived  the  three  young  men,  in  company  with  the  women  and 
children,  got  on  the  tTain,  which  was  very  crowded.  After  procuring 
seats  for  some  of  the  party  the  train  began  to  move,  and  the  three  young 
men  ran  out  on  the  platform  of  the  car  and  jumped  off.  Appellant 
struck  a  freight  car  on  a  siding  and  was  knocked  under  the  coach  and 
had  his  foot  so  badly  crushed  that  it  had  to  be  amputated.  The  train 
was  running  from  seven  to  ten  miles  an  hour  when  appellant  jumped 
off.  Appellant  entered  the  train  with  a  basket  in  his  hand.  One  of 
the  other  young  men  carried  baggage,  and  the  remaining  one  carried  a 
child.  The  conductor  passed  the  people  as  they  were  moving  towards 
the  train,  and  he  asked  one  of  the  young  men  where  the  people  were 
going,  and  he  replied  that  they  were  going  to  Houston.  Nothing  was 
said  or  done  to  indicate  to  the  conductor  that  the  young  men  were  get- 
ting on  the  car  merely  to  assist  the  women  and  children,  and  that  they 
desired  to  get  off.  The  tTain  remained  at  the  station  from  three  to  five 
minutes,  the  usual  time.  The  young  men  testified  that  they  heard  no 
signal  given  for  the  train  to  start.  It  was  dark,  where  appellant  jumped 
off,  and  he  did  not  take  time  to  see  where  he  was  jumping.  The  train 
stopped  long  enough  at  the  station  to  give  full  time  for  passengers  to 
get  off  and  on  the  car. 

We  do  not  think  the  evidence  established  any  negligence  upon  the 
part  of  the  railway  company,  and  it  was  therefore  not  error  for  the 
court  to  instruct  a  verdict  for  appellee.  It  is  not  alleged  nor  proved 
that  the  conductor  had  any  notice  of  the  fact  that  the  young  men  de- 
sired to  get  off  the  car  after  entering  it,  and  the  appearance  of  the  men 
carrying  a  child  and  baggage  tended  to  lead  to  the  reasonable  conclusion 
that  they,  like  the  women  and  children,  were  entering  the  car  to  remain. 
In  the  absence  of  knowledge,  or  such  facts  as  would  charge  with  knowl- 
edge, on  the  part  of  the  conductor  that  appellant  did  not  intend  to 
become  a  passenger,  the  railroad  company  owed  him  no  duty  except  to 
give  him  a  reasonable  time  to  safely  board  the  train.  That  this  was 
done  was  uncontroverted.     It  may  be  that  the  conductor  should  have 
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assisted  the  women  and  children  on  the  car,  and  that  a  stool  should 
have  been  provided  on  which  they  might  the  more  easily  enter  the  car, 
but  the  failure  to  assist  and  to  furnish  the  stool  had  no  direct  connection 
with  the  accident.  Appellant  went  to  the  station  to  help  them  on,  in- 
dependent  of  a  want  of  assistance  from  a  conductor  or  the  lack  of  a 
stool.  It  is  not  intended  to  convey  the  impression  that  had  his  assist- 
ance to  the  women  and  children  been  the  direct  result  of  the  lack  of  assist- 
•ance  on  the  part  of  the  conductor,  it  could  have  any  controlling  influ- 
ence on  the  decision  of  this  case.  The  basis  'of  the  decision  must  be 
that  the  railway  company,  in  the  absence  of  notice  that  appellant  desired 
to  get  off,  was  under  no  obligation  to  hold  the  train  long  enough  to 
give  him  time  so  to  do,  and  this  conclusion  is  fortified  by  the  decisions 
of  this  and  other  States. 

In  the  case  of  Bailway  v.  Miller,  8  Texas  Civil  Appeals,  241,  the 
Court  of  Civil  Appeals  held  in  a  case  similar  to  this:  "The  relations 
sustained  between  the  railway  company  and  appellee  do  not  arise  out 
of  contract,  and  the  obligations  are  not  such  as  are  imposed  by  contract* 
Appellee  did  not  go  into  the  train  as  a  passenger,  and  hence  the  duties- 
imposed  by  law  upon  carriers  to  passengers  did  not  rest  upon  the  com* 
pany  and  govern  its  conduct  towards  him.  He  went  upon  the  train 
under  an  implied  permission  or  license,  and  the  company  owed  him  the 
duty  of  ordinary  care.  *  *  *  The  company  was  under  obligation  to 
passengers  to  stop  the  train  a  sufficient  length  of  time  for  those  desiring 
to  get  off  and  those  desiring  to  take  passage  to  do  so  with  safety.  It 
was  the  duty  of  appellee  to  take  notice  of  the  usual  length  of  time,  and 
if  it  was  not  sufficient,  and  it  was  necessary  for  him  to  go  into  the  train,, 
in  order  to  place  upon  the  company  the  duty  of  holding  specially  for 
him  to  disembark  he  must  have  given  notice  of  his  intention." 

In  the  case  of  Railway  v.  McGilvary,  29  Southwestern  Reporter,  67,. 
it  was  said  by  the  same  court :  "Plaintiff  did  not  stand  in  the  same 
relation  to  the  company  as  a  passenger,  and  therefore  the  liability  of 
the  company  can  not  be  measured  by  the  standard  of  duty  to  passen- 
gers. While  plaintiff  was  not  a  trespasser,  and  the  company  was  under 
obligation  not  to  negligently  injure  him,  yet  whether  or  not  the  com- 
pany was  negligent  must  depend  upon  the  knowledge  the  employes  had 
of  plaintiffs  intention  to  immediately  disembark  from  the  train,  or 
that  the  train  did  not  stop  the  usual  length  of  time,  and  the  same  was 
started  without  giving  some  signal  indicating  an  intention  to  start." 
The  same  doctrine  is  announced  in  Dillingham  v.  Pierce,  31  S.  W. 
Rep.,  203. 

In  the  case  of  Railway  v.  Leslie,  57  Texas,  83,  where  the  plaintiff,  who 
boarded  the  train  to  assist  some  ladies  and  children  who  intended  to 
leave  on  it,  had  jumped  off  and  was  injured,  it  was  said :  'There  is  no 
evidence  showing  any  pther  connection  of  the  defendant's  agents  with 
the  accident  except  such  culpability  as  may  be  implied  from  the  short 
period  of  time  the  train  of  cars  remained  at  the  station;  and  if  the 
defendant  is  not  liable  on  account  of  its  failure  to  stop  at"  said  station 


1902.1  Oxsheb  v.  H.  E.  &  W.  T.  By.  Co.  423 

five  minutes,  as  required  by  law,  or  to  passengers  to  board  the  train, 
there  would  exist  no  basis  whatever  for  complaint  in  this  case  against 
the  defendant." 

In  the  case  of  Railway  v.  Miller,  39  Southwestern  Reporter,  583, 
decided  by  this  court,  the  liability  of  the  railway  company  was  made 
to  depend  on  the  knowledge  of  the  conductor  that  the  plaintifE  was  on 
the  train,  following  the  opinion  in  the  same  case  by  the  Court  of  Civil 
Appeals  of  the  Fifth  District,  above  cited. 

In  the  case  of  Berry  v.  Railway,  60  Southwestern  Reporter,  699,  the 
plaintifE  got  on  the  train  to  assist  his  wife  and  children  and  mother-in- 
law,  and  was  injured  in  getting  off  the  train,  which  was  leaving  the 
station.  The  Supreme  Court  of  Kentucky  reviewed,  among  others,  the 
McGilvary  and  Miller  cases  above  cited,  and  in  conclusion  said :  "From 
these  and  numerous  decisions  bearing  upon  this  question,  we  think  it 
is  clear  that,  if  appellee  had  actual  or  constructive  notice  that  appellant 
had  gone  into  the  car  for  the  purpose  of  seating  his  wife  and  children, 
and  that  he  intended  to  get  off  before  the  train  started,  it  was  their  duty 
to  have  given  him  notice  before  starting  the  train," and  to  have  held  it 
long  enough  for  him  to  get  off  with  safety;  but  in  the  absence  of  such 
notice,  no  obligation  existed  on  their  part."  A  peremptory  instruction 
was  given  for  the  railway  company  by  the  trial  court  and  the  judgment 
was  affirmed  by  the  Court  of  Appeals,  the  court  of  last  resort  in  Ken- 
tucky. 

In  the  case  of  Railway  v.  Lawton,  15  Lawyer's  Reports  Annotated, 
434,  the  Supreme  Court  of  Arkansas  through  Judge  Hemingway  re- 
views numerous  decisions  on  the  subject,  and  says :  "But  one  who  goes 
upon  the  train  to  render  necessary  assistance  to  a  passenger  in  con- 
formity to  a  practice  approved  or  acquiesced  in  by  the  carrier,  in  its 
interest  and  upon  its  implied  invitation,  as  before  stated,  has  a  right 
to  render  the  needed  assistance  and  leave  the  car;  and  the  railroad  in 
permitting  him  to  enter  it  with  knowledge  of  his  purpose  is  presumed 
to  agree  that  he  may  execute  it,  and  is  bound  to  hold  the  train  a  reason- 
able time  therefor.  Griswold  v.  Railway,  64  Wis.,  652.  But  the  duty  is 
dependent  upon  the  knowledge  of  his  purpose  by  those  in  charge  of  the 
train,  for  without  such  knowledge  they  reasonably  conclude  that  he 
entered  to  become  a  passenger,  and  caused  the  train  to  be  moved  after 
giving  him  a  reasonable  time  to  get  aboard.  The  law  could  not,  in 
reason  or  justice,  impose  as  a  duty  the  doing  of  that  which,  in  the  light 
of  everything  known  to  trainmen,  would  not  appear  necessary  or  proper, 
or  hold  that  the  cars  should  be  stopped  when  there  was  no  reason  to 
stop  them  except  a  fact  unknown  to  them.  If  the  attendant  intended 
to  become  a  passenger,  he  had  no  reason  to  ask  a  continued  stop;  and 
if  he  desired  to  get  off,  and  that  alone  made  a  longer  stop  necessary, 
he  could  not  expect  or  ask  that  it  be  made  where  no  occasion  for  it  was 
known  to  those  in  charge." 

The  evidence  clearly  established  that  ample  time  was  given  for  the 
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passengers  to  get  on  the  train,  and  for  several  of  them  to  manage  to  get 
seats  on  a  crowded  car  before  the  train  started,  and  there  was  not  a  fact 
adduced  in  evidence  that  tended  in  the  slightest  degree  to  show  anything 
was  done  to  apprise  appellee's  servants  that  appellant  wished  to  get  off 
immediately,  but  his  acts  and  those  of  his  companions  tended  to  create 
the  impression  that  all  of  them  were  passengers. 

We  have  not  adverted  to  the  conduct  of  appellant  in  rushing  out  in 
the  dark  and  jumping  from  the  platform  of  the  moving  car  against  a 
freight  car  standing  on  a  siding,  and  thus  bringing  about  the  injury  to 
his  foot.  The  courts  in  several  of  the  cases  cited  have  held  that  such 
conduct  was  contributory  negligence  and  the  party  guilty  of  such  con- 
duct could  not  recover.  In  the  case  of  Railway  v.  Leslie,  above  cited, 
it  was  held  that  when  the  plaintiff  "found  himself  safely  on  the  de- 
fendant's cars,  although  being  rapidly  carried  away  unwillingly  from 
home,  was  required  under  the  circumstances  to  act  with  prudence  the 
same  as  would  be  required  of  any  other  passenger;  and  whilst  the  de- 
fendant was  not  without  fault,  that  fault  of  too  speedily  leaving  the 
station  did  not  endanger  the  personal  safety  of  the  plaintiff,  and  in  its 
very  nature  could  not  be  the  proximate  cause  of  the  injury  which  the 
plaintiff  received  through  his  own  direct  act,  and  which  was  the  proxi- 
mate cause  of  said  injury." 

In  none  of  the  cases  cited  by  appellant  has  it  been  held  that  a  railway 
company  will  be  liable  for  injuries  inflicted  on  a  person  by  jumping  off 
the  train  who  has  gotten  on  with  passengers,  to  assist  them,  when  the 
servants  have  no  notice  of  his  desire  to  leave  the  train.  As  said  by  the 
Supreme  Court  of  Wisconsin  in  the  case,  above  cited,  of  Griswold  v. 
Railway,  "the  law  would  work  in  such  a  case  the  grossest  injustice  if  it 
could  create  a  liability  of  the  company.  It  would  seem  to  be  the  first 
duty  of  the  person  entering  a  train  for  such  a  purpose  to  notify  some 
one  in  its  management  of  his  presence,  business,  and  purpose,  so  as 
to  create  some  relation  to  the  company,  and  make  it  its  duty  to  care  for 
him.  The  principle  is  elementary,  in  all  such  cases,  that  the  liability 
of  the  company  to  a  person  injured  by  being  in  such  a  place  of  danger 
depends  upon  the  company's  failure  to  use  ordinary  care  to  avoid  injur- 
ing him  after  becoming  aware  of  his  danger/' 

The  evidence  would  have  admitted  of  no  other  verdict  than  the  one 
instructed  by  the  court,  and  the  judgment  is  affirmed. 

Affirmed. 

ON  MOTION  FOR  REHEARING. 

The  motion  for  rehearing  presents  no  meritorious  grounds  for  con- 
sideration. As  stated  in  the  original  opinion  the  evidence  failed  to 
establish  negligence  on  the  part  of  the  railway  company,  and  in  addi- 
tion we  find  that  appellant  was  guilty  of  contributory  negligence  in 
jumping  as  he  did  from  the  moving  car. 

The  uncontroverted  evidence  showed  that  it  was  at  night  and  dark, 
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so  dark  that  appellant  said  he  could  not  see  anything,  and  he  walked 
rapidly  out  of  the  coach  and  down  to  the  second  or  third  step,  and 
without  taking  hold  of  the  handrail  jumped  out  into  space.  He  swore 
in  his  depositions  that  he  did  not  take  time  to  see  where  he  was  jumping. 
He  knew  that  a  side  track  was  there  and  that  it  was  usual  to  leave  box 
cars  on  it  and  had  seen  them  down  where  he  jumped  off.  He  saw  box 
cars  on  the  side  track  before  he  got  on  the  train.  He  swore  he  struck 
something  when  he  jumped  which  turned  him  under  the  wheels  of  the 
train.  The  act  of  jumping  as  appellant  did  was  utterly  devoid  of  care 
and  so  opposed  to  the  dictates  of  ordinary  prudence  that  it  was  negli- 
gence in  itself,  and  was  properly  so  declared  by  the  court  Bullock  v. 
Eailway  (Texas  Civ.  App.),  55  S.  W.  Bep.,  184. 

The  motion  is  overruled. 

Overruled. 

Writ  of  error  refused. 


American  Cotton  Company  v.  Eobt.  M.  Smith. 

Decided  May  21,  1902. 

1.— Negligence— Personal  Injury— Pleading— Servant. 

Where  the  action  was  for  injury  to  a  servant  caused  by  his  being  struck 
by  a  piece  of  timber  sawed  off  and  allowed  to  fall  by  workmen  above  him,  an 
.allegation  in  the  petition  that  the  master's  agent  was  present  and  knew  that 
workmen  above  plaintiff  were  sawing  off  timbers  and  allowing  them  to  fall,  can 
not  be  construed  as  an  allegation  that  plaintiff  continued  his  work  with  knowledge 
Of  such  action  on  the  part  of  the  workmen  above  him,  especially  in  view  of  other 
allegations  of  a  contrary  effect. 

8. — Same— Contributory  Negligence— Master  and  Servant. 

Plaintiff  was  not  guilty  of  contributory  negligence  as  matter  of  law  because 
he  knew  the  piece  of  timber  was  being  sawed  off  above  him,  nor  did  he  assume 
the  risk. 

3. — Master  and  Servant — Vice-Principal— Concurring  Negligence— Fellow-Servant. 
Where  the  negligence  of  a  foreman  in  charge  of  the  work  concurring  with 
the  negligence  of  a  fellow-servant  causes  the  injury  to  a  servant,  the  master  is 
liable,  and  the  fact  that  the  servant  injured  knew  that  the  fellow-servant  was 
negligent  does  not  in  such  case  preclude  a  recovery. 

4.— Negligence— Charge — Assumed  Risk. 

Failure  of  the  charge  to  define  "negligence"  and  to  submit  the  issues  of  con- 
tributory negligence  and  assumed  risk  was  not  error  where  there  was  no  request 
for  such  charges. 

5.— Verdict— Clerical  Error. 

A  judgment  will  not  be  reversed  because  the  verdict  found  for  "plainiff," 
instead  of  for  "plaintiff." 

Appeal  from  Guadalupe.    Tried  below  before  Hon.  M.  Kennon. 

Eugene  Williams,  for  appellant. 

Dibrell  &  Mosheim,  for  appellee. 
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JAMES,  Chief  Justice. — As  it  is  claimed  that  the  petition  in  this 
case  shows  no  case  against  appellant,  and  will  not  support  the  judgment, 
we  will  give  the  substantial  allegations : 

It  alleged  that  one  Bartholomae  was  defendant's  foreman  in  charge 
of  and  directing  the  construction  of  a  wooden  structure  or  tower,  with 
power  to  employ  and  discharge  employes  engaged  in  such  work.  That 
plaintiff  was  employed  by  defendant  and  directed  to  obey  the  commands 
of  said  foreman.  That  on  September  2,  1900,  Bartholomae  directed 
plaintiff  to  go  under  said  tower  and  tear  down  some  scaffolding  that  had 
been  erected  under  the  tower,  and  to  draw  up  material  to  such  hands  as 
were  working  on  top  of  the  tower;  and  directed  one  Kowatzeck  to  go 
upon  the  tower  to  work  on  some  braces  there.  That  Kowatzeck  was  un- 
skillful and  negligent,  which  fact  was  known  to  defendant  at  the  time 
of  his  employment;  that  defendant  was  negligent  in  selecting  and  in 
employing  him,  and  was  also  negligent  in  not  having  constructed  a 
shelter  above  the  heads  of  those  working  below  so  that  falling  timbers 
would  not  strike  them,  etc.;  that  the  foreman  was  present  and  knew 
all  that  was  going  on,  and  knew  that  Kowatzeck  and  others  were  above 
plaintiff  sawing  off  timbers  and  suffering  same  to  fall  to  the  ground; 
that  from  the  top  of  the  tower  the  hands  could  easily  see  plaintiff,  and 
by  any  sort  of  diligence  could  have  notified  him  that  said  piece  of 
timber  was  going  to  fall,  and  if  plaintiff  had  been  notified  he  could 
have  escaped  injury.  That  both  the  foreman  and  Kowatzeck  were  negli- 
gent in  the  performance  of  their  duties  and  in  the  construction  of  the 
tower.  That  Kowatzeck,  acting  under  the  direction  of  said  foreman, 
sawed  off  a  piece  of  scantling  and  suffered  it  to  fall  from  the  top  of  the 
tower  to  the  bottom  upon  the  head  of  plaintiff,  injuring  him  (alleging 
the  particular  injuries  sustained),  while  plaintiff  was  pursuing  his  work 
as  directed,  and  was  not  suspecting  that  Kowatzeck  was  an  unskilled  and 
negligent  workman,  and  not  suspecting  that  timbers  would  be  allowed  to 
fall  without  at  least  some  warning  given  him. 

The  fifth  assignment  raises  this  question  by  the  following  proposition : 
"As  appellee  seeks  to  recover  on  the  ground  of  defendant's  alleged  negli- 
gence, first,  in  employing  Kowatzeck  as  appellee's  fellow  servant,  and 
second,  in  failing  to  provide  him  with  a  safe  place  to  work,  and  since 
it  appears  from  the  petition  that  appellee  was  informed  before  his  in- 
jury of  Kowatzeck's  negligent  character  and  yet  continued  his  work, 
the  petition  show6  no  cause  of  action."  This  is  founded  upon  a  con- 
struction of  the  petition  which  it  will  not  bear.  There  is  this  allegation 
in  the  petition:  "That  defendant's  said  agent  was  present  and  knew 
that  said  workmen  were  above  plaintiff  and  sawing  off  timbers  and 
suffering  them  to  fall  to  the  ground."  This  does  not  necessarily  mean 
that  timbers  had  previously  been  allowed  to  fall,  and  taken  with  other 
allegations  it  can  not  be  a  statement  that  such  was  the  fact.  The  peti- 
tion alleged  also  that  plaintiff  "had  a  right  to  believe  that  there  was  no 
danger  in  performing  the  work  assigned  to  him,  and  he  did  not  suspect 
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that  any  workman  would  be  directed  to  saw  off  timbers  above  and  suffer 
them  to  fall  upon  his  head  without  warning."  In  another  place  in  the 
petition  he  alleges  that  "he  was  performing  the  work  assigned  to  him, 
and  not  suspecting  that  Kowatzeck  was  a  negligent  workman,  and  not 
suspecting  that  any  person  at  the  top  of  the  tower  would  saw  off  timbers 
and  permit  the  same  to  fall  down  upon  plaintiff  without  at  least  giving 
him  some  warning  of  the  approaching  danger,  plaintiff  pursued  his 
work,"  etc.  In  view  of  all  that  is  stated  in  the  petition,  it  would  not 
be  proper  to  construe  it  as  alleging  that  other  timbers  had  been  pre- 
viously suffered  to  fall. 

A  number  of  assignments  question  the  judgment  as  contrary  to  the 
evidence.  These  are  the  second,  third,  and  fourth.  Under  one  it  is 
asserted  that  it  appears  from  the  evidence  that  the  danger  was  as  appar- 
ent to  the  servant  as  to  the  master;  under  another,  that  the  evidence 
shows  that  this  was  an  assumed  risk ;  and  under  the  other  that  the  injury 
was  caused  by  the  act  of  a  fellow  servant;  that  the  evidence  shows  that 
Bartholomae  was  assisting  in  the  work  on  top  of  the  tower,  and  while 
so  doing  and  for  the  time  being  he  was  acting  as  a  fellow-servant,  and  not 
as  vice-principal,  and  his  negligence  would  not  render  defendant  liable ; 
and  that  the  evidence  failed  to  show  that  appellant  knew  or  had  reason 
to  believe  that  Kowatzeck  was  a  negligent  workman  prior  to  this  injury. 
As  these  propositions  proceed  on  the  testimony,  we  will  here  state  its 
substance : 

The  fact  that  Bartholomae  was  in  charge  of  the  work  and  employed 
as  vice-principal  was  shown.  The  nature  of  the  structure  and  surround- 
ings was  substantially  as  alleged  in  the  petition.  Plaintiff  testified  that 
he  was  put  to  work  by  the  foreman  to  tear  down  the  scaffolding  and  to 
pull  up  by  rope  timbers  as  they  might  be  needed  on  the  tower.  The 
timbers  they  were  sawing  were  7x8  and  10  or  12  feet  long.  At  that 
time  nobody  was  on  the  tower,  but  soon  after  the  foreman  directed 
Kowatzeck  to  go  with  him  upon  the  tower  and  place  there  some  braces. 
.  They  were  up  there  working  some  time,  sawing  and  fitting  braces. 
Kowatzeck  sawed  off  the  end  of  a  timber  weighing  about  fifteen  pounds 
which  fell  and  struck  plaintiff  on  the  head,  knocking  him  unconscious. 
He  did  not  know  how  long  he  remained  so.  He  was  not  quite  21,  and 
had  not  had  very  much  experience  at  the  time.  He  was  not  much 
acquainted  with  Kowatzeck,  had  never  worked  with  him  before,  and 
did  not  know  anything  about  him  as  a  workman.  He  did  not  suppose 
he  or  anyone  else  would  saw  off  a  piece  of  timber  on  his  head.  At  the 
time  the  timber  was  sawed  off  no  warning  was  given  by  anyone.  Bar- 
tholomae was  up  on  the  tower  with  Kowatzeck  and  directing  what  to  do. 
No  one  was  holding  the  timber  for  Kowatzeck  and  he  did  not  have  it 
tied  with  a  rope,  but  sawed  the  timber  off  and  suffered  it  to  fall  on  his 
head.  There  was  no  scaffolding  above  him,  but  the  hands  were  stand- 
ing around  the  timbers.  He  could  not  perform  the  work  that  had  been 
assigned  him  and  watch  the  hand  above.  There  was  nothing  to  obstruct 
the  view. 
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B.  W.  Smith,  plaintiff's  father,  testified  in  substance:  He  was  ac- 
quainted with  Bartholomae  and  Kowatzeck.  They  have  worked  together 
for  a  long  time.  Kowatzeck  was  a  very  careless  and  reckless  workman, 
and  the  fact  is  notorious.  He  knew  Kowatzeck  well  and  had  worked 
with  him  for  a  long  time.  He  (witness)  had  been  working  with  Bar- 
tholomae some  time  before  plaintiff  went  to  work,  but  was  not  working 
there  at  the  time.  He  had  liberated  his  son  long  before  he  was  hurt,  and 
he  had  no  interest  in  his  time  and  earnings.  Bartholomae  was  the  boss 
for  defendant  and  was  clothed  with  authority  to  employ  and  discharge 
hands,  and  had  the  general  supervision  of  the  works  and  the  hands 
working  under  him.  The  piece  of  timber  that  struck  plaintiff  was  not 
seen  by  witness,  and  he  was  told  when  he  went  to  the  place  that  it  had 
been  burned  up.  At  that  time  it  seems  his  son  had  not  recovered  con- 
sciousness. 

It  does  not  unmistakably  appear  from  this  testimony  that  the  danger 
was  an  apparent  one.  Although  the  view  was  unobstructed,  and  plain- 
tiff might  have  watched  the  proceedings  above  him,  it  does  not  appear 
that  he  was  doing  so.  He  said  he  was  under  the  tower  working  and 
could  not  perform  his  work  and  watch  the  hands  above.  Stress  is  also 
laid  by  appellant  on  the  facts  that  plaintiff  testified  that  the  dimensions 
of  the  timber  were  2x8  and  10  or  12  feet  long;  that  they  were  of  green 
lumber,  and  the  end  sawed  off  which  fell  upon  him  weighed  about  fifteen 
pounds;  that  they  were  fitting  the  braces  and  had  not  sawed  them  the 
right  length  before  going  up;  that  he  heard  them  sawing;  also  the  fact 
that  plaintiff  could  not  have  learned  the  size  and  weight  of  the  piece 
by  seeing  it  afterwards,  as  the  evidence  showed  it  had  been  burned  be- 
fore he  regained  consciousness;  that  no  one  was  holding  the  timber  of 
Kowatzeck,  who  was  sawing  it,  and  that  it  was  not  tied  with  a  rope.  It 
does  not  necessarily  appear  that  all  these  facts  became  known  to  plaintiff 
by  watching  the  work  going  on  above  him.  His  testimony  is  that  he  was 
not  doing  so.  If,  however,  he  had  known  by  observation  that  Kowatzeck 
was  sawing  this  particular  timber,  and  had  not  secured  it  with  a  rope, 
and  of  the  sizes  of  the  timbers,  the  question  of  negligence  on  his  part 
would  still  remain  an  open  one,  because  an  ordinarily  careful  person 
might  not  have  foreseen  that  such  an  act  of  negligence  would  have 
occurred  as  that  of  allowing  the  piece  to  drop  down  where  he  was  work- 
ing. Evidently  he  had  raised  these  timbers  and  knew  the  sizes  and 
weight.  He  may  also  have  noticed  the  dimensions  of  what  was  being 
sawed  off, — still  it  would  not  conclusively  appear  that  he  was  guilty  of 
contributory  negligence,  nor  that  the  danger  was  such  that  he  must 
have  realized  and  assumed  it. 

The  contention  that  under  the  evidence  the  act  was  that  of  a  fellow- 
servant  is  not  sustained.  In  the  first  place  it  does  not  ap]pear  that  the 
foreman  was  engaged  in  sawing  timbers.  The  testimony  is  that  he  was 
up  there  directing  the  work,  and  failed  to  warn  plaintiff.  This  direc- 
tion was  manifestly  a  part  of  his  duties  as  foreman,  and  his  negligence 
as  foreman  and  that  of  Kowatzeck  concurred.    The  facts  here  are  dif- 
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ferent  from  those  in  Railway  V.  Schwabbe,  1  Texas  Civil  Appeals,  579, 
and  the  idea  there  advanced  is  not  applicable.  As  to  the  testimony 
touching  knowledge  of  the  incompetency  of  Kowatzeck  at  the  time,  not 
showing  that  such  fact  was  then  known  to  Bartholomae,  it  seems  to  us 
that  the  evidence  is  sufficient  to  establish  this,  but  if  not,  the  concurring 
negligence  of  the  vice-principal  eliminates  the  question. 

We  conclude  the  evidence  was  not  such  as  affirmatively  required  a 
judgment  for  defendant. 

No  charges  were  requested  by  defendant.  The  fact  it  seems  is  that 
the  trial  took  place  in  the  absence  of  defendant.  The  court  submitted 
the  case  in  general  terms  on  defendant's  negligence  as  charged.  A  sub- 
mission of  the  issue  of  injury  by  fellow-servant  would  have  been  inad- 
missible under  the  testimony.  The  judgment  should  not  be  reversed  for 
failure  to  submit  the  issues  of  assumed  risk  and  contributory  negli- 
gence, there  being  no  request  for  that  purpose.  Nor  for  the  failure  of 
the  court  to  define  negligence.  Warder  v.  Henry,  23  S.  W.  Rep.,  780. 
Nor  for  failing  to  charge  the  negative  of  his  charge  that  unless  the  evi- 
dence showed  that  defendant  was  negligent  to  find  for  defendant,  there 
being  no  request  therefor.  Nor  because  the  verdict  was  for  "plainiff" 
instead  of  plaintiff. 

The  judgment  is  affirmed. 

Affirmed. 


D.  Sullivan  v.  Missouri,  Kansas  &  Texas  Railway 
Company  of  Texas. 

Decided  May  14,  1902. 

1. — Condemnation  Proceedings — Appointment  of  Commissioners. 

Where,  in  proceedings  to  condemn  land  for  a  railroad  right  of  way,  and  on 
a  motion  to  set  aside  the  appointment  by  the  county  judge  of  commissioners  to 
appraise  the  value  of  the  land,  it  appears  that  the  parties  had  failed  to,  and 
could  not,  agree  on  commissioners,  thus  warranting  such  appointment  under  the 
statute,  the  motion  was  properly  denied.    Rev.  Stats.,  arts.  4447,  4448. 

2. — Same— Estimating  Value — Charge. 

In  such  proceeding  it  was  error  for  the  court  to  refuse  to  charge  that  in 
estimating  the  value  of  the  land  taken  the  jury  could  consider  the  present  con- 
dition of  the  locality  as  to  business  and  demand  for  property,  and  also  any 
increase  or  development  thereof  that  could  be  expected  in  the  immediate  future. 

S-— Same— Evidence — Other  Sales, 

Evidence  was  admissible  to  show  the  price  at  which  the  owner  had  recently 
sold  a  similar  tract  in  the  immediate  vicinity,  but  not  what  he  paid  for  the 
land  ten  years  before,  though  there  was  evidence  that  its  market  value  had 
remained  unchanged. 

4. — Same — Market  Value — Opinion. 

Where  a  witness  shown  to  be  familiar  with  the  land  and  its  surroundings 
and  competent  to  testify  as  to  the  value  of  property  in  that  locality  was  asked 
what  in  his  opinion  was  the  market  value  of  land  in  the  neighborhood  per  acre,  an 
objection  to  the  question  as  calling  for  the  cash  market  value  was  improperly 
sustained. 
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5.— Same— Evidence  of  Offers  and  Prices  Asked. 

Evidence  was  not  admissible  to  prove  offers  for  adjacent  and  similar  property, 
or  the  price  at  which  the  owners  of  such  property  had  offered  it  for  sale. 

Appeal  from  the  County  Court  of  Bexar.  Tried  below  before  Hon. 
R.  B.  Green. 

J.  C.  Sullivan  and  Hines  &  Taliaferro,  for  appellant. 

F.  C.  Davis  and  Denman,  Franklin  &  McOown,  for  appellee. 

NTSILL,  Associate  Justice. — This  is  a  proceeding  to  condemn  cer- 
tain property  of  appellant  to  appellee's  use  as  a  right  of  way  for  its  rail- 
road. There  is  no  controverted  issue  except  as  to  the  damages,  which 
were  assessed  by  the  jury  upon  the  trial  in  the  County  Court  at  $2100. 

The  property  sought  to  be  condemned  is  a  strip  100  feet  in  width, 
aggregating  five  and  one-half  acres,  running  through  a  tract  of  land 
owned  by  appellant,  a  small  part  of  which  is  situated  within  the  cor- 
porate limits  of  the  city  of  San  Antonio.,  the  main  part  lying  without 
but  near  such  corporate  limits.  Besides  the  appellant's  loss  of  the  prop- 
erty actually  condemned  and  taken  for  appellee's  use,  the  undisputed 
evidence  shows  that  the  value  of  the  remaining  property  will  be  mate- 
rially diminished  by  the  construction  and  operation  of  appellee's  rail- 
road through  it  on  the  part  taken  for  such  use.  Upon  the  extent  of 
this  diminution  in  value  the  evidence  is  conflicting,  the  witnesses  differ- 
ing in  their  testimony  and  varying  greatly  as  to  the  value  of  the  land 
immediately  before  and  after  its  appropriation.  The  land  was  not  used 
for  agricultural  purposes,  but  had  been  subdivided  into  blocks  and  lots 
with  the  evident  design  of  selling  it  for  residence  property,  for  the  pur- 
pose of  which  the  evidence  tends  to  show  it  was  best  adapted. 

The  first  assignment  of  error  complains  of  the  failure  of  the  court  to 
set  aside,  upon  motion  of  appellant,  its  order  appointing  commissioners 
to  assess  the  damages.  The  order  was  made  upon  the  application  of  the 
appellee,  and  filed  with  the  county  judge  as  is  provided  for  by  article 
4447,  Revised  Statutes.  It  appears  from  the  evidence  heard  by  the 
court  on  the  motion  to  vapate  the  order  that  the  parties  had,  prior  to 
the  filing  of  the  application,  failed  to  agree  upon  the  commissioners,  and 
that  they  would  not  agree  upon  them. in  the  event  the  order  of  their 
appointment  was  set  aside.  Therefore,  as  the  court  upon  a  proper  ap- 
plication had,  in  compliance  with  article  4448,  Revised  Statutes,  ap- 
pointed three  disinterested  freeholders  of  Bexar  County  as  special  com- 
missioners to  assess  the  damages,  no  reason  or  authority  was  shown  by 
the  motion  for  annulling  the  order  of  their  appointment. 

Before  considering  and  passing  upon  the  remaining  assignments  of 
error,  we  will  state,  as  pertinent  to  them,  the  rule  and  principles  ap- 
plicable to  estimating  damages  in  cases  like  this,  in  which  only  a  part  of 
a  tract  is  condemned.    The  measure  of  compensation  and  damages  in 
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such  cases  is  the  market  value  of  the  land  taken  for  the  right  of  way, 
and  the  dangers  to  the  remainder  by  reason  of  the  railroad  running 
through  it,  less  any  benefits  that  are  peculiar  to  the  tract  of  land  aris- 
ing from  the  construction  and  operation  of  the  road  through  it.  In 
other  words,  when  a  part  of  a  man's  land  is  taken  under  condemnation 
proceedings,  "the  measure  of  damages  is  the  difference  between  what 
was  a  fair  market  value  of  the  whole  tract  or  property  before,  and  its 
fair  market  value  after,  the  appropriation,  in  view  of  the  usage  to  which 
the  land  condemned  should  thereafter  be  applied."  Railway  v.  Ruby, 
80  Texas,  172;  Railway  v.  Manufacturing  Co.,  60  S.  W.  Rep.,  893; 
Lewis  on  Em.  Dom.,  2  ed.,  464;  Brann  v.  Railway,  166  111.,  434,  46 
N.  E.  Rep.,  974;  Railway  v.  Strickney,  105  111.,  362,  37  N.  E.  Rep., 
1098,  26  Law.  Rep.  Ann.,  773;  Railway  v.  Knapp,  61  S.  W.  Rep.  (Mo.), 
300.  If  the  situation,  quality,  and  character  of  the  property  are  such 
as  make  it  peculiarly  adapted  to  a  certain  purpose  and  give  it  an  espe- 
cial value  for  that  purpose,  then  damages  should  be  assessed  with  a 
reference  to  its  adaptability  to  that  purpose.  Elliott  on  Roads  and 
Streets,  195.  The  owner  is  entitled  to  have  his  land  estimated  at  its 
fair  market  value,  and  is  not  restricted  as  to  the  amount  it  would  prob- 
ably bring  at  a  forced  sale.  Where  the  public,  or  railroad  company, 
through  the  exercise  of  the  right  of  eminent  domain,  compels  him  to 
part  with  his  property,  the  public,  or  railroad,  must  pay  for  it  what  it 
would  bring  in  the  market  with  fair  and  reasonable  time  and  opportunity 
for  offering  it  for  sale.    2  Dill.  Mun.  Corp.,  sec.  624. 

Merely  conjectural  or  speculative  damages  can  not  be  awarded,  but 
where  a  loss  proximately  results  from  the  use  to  which  the  property  is 
applied,  it  should  be  taken  into  account  in  the  award  of  compensation. 
"Value  is  not  to  be  estimated  solely  from  the  use  made  of  the  land 
at  the  time  of  the  seizure,  but  the  use  to  which  it  is  adapted  may  prop- 
erly be  taken  into  account  in  determining  what  would  justly  compen- 
sate the  owner  of  the  land  seized,  since  the  use  to  which  the  property  is 
adapted  may  exert  an  important  influence  upon  its  market  value.    The 
estimate  of  value  should  be  based  on  the  use  which  men  of  ordinary  pru- 
dence and  sagacity  would  make  of  the  land.    Future  contingent  value 
can  not  be  considered,  and  yet  it  is  not  improper  to  consider  the  sur- 
roundings of  the  property,  and  the  probability  that  a  use  may  reason- 
ably be  made  of  it  more  profitable  than  that  to  which  the  owner  has 
devoted  it"    Elliott  on  Roads  and  Streets,  202.    The  appellant  asked 
the  court  to  instruct  the  jury  that  in  the  appraisement  of  the  land  to 
be  taken  they  could  consider  the  present  condition  of  the  locality  as  to 
business  and  demand  for  property,  and  also  any  increase  or  development 
thereof  that  could  be  expected  in  the  immediate  future.     The  refusal  of 
the  court  to  give  it  is  assigned  as  error.     The  rule  announced  by  the 
requested  charge  would  not  permit  the  ascertainment  of  value  on  other 
than  existing  conditions,  or  on  speculative  or  merely  possible  future  con- 
tingencies.    Railway  v.  Burger,  45  S.  W.  Rep.,  613.     As  is  said  by  this 
court  in  the  case  cited,  a  demand  for  property  in  the  vicinity  of  the 
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property  at  the  time  of  its  taking,  if  it  is  an  increasing  or  developing 
demand,  may  be  taken  in  consideration  as  to  its  reasonable  future  results, 
as  entering  into  the  condition  and  value  of  the  property.  Situated,  as 
the  evidence  in  this  case  shows  the  property  in  controversy  to  be,  in 
close  proximity  to  existing  settlements  around  it,  east  and  south  of  the 
Government  post,  contiguous  to  the  rapidly  developing  addition  of 
Woodlawn,  unsettled  and  susceptible  of  no  remunerative  use  at  present, 
it  was  an  important  inquiry  in  estimating  the  damages  as  to  whether  its 
value  depended  upon  any  increase  or  development  of  the  property  that 
could  be  expected  in  the  immediate  future.  In  view  of  which  we  think 
the  court  erred  in  refusing  to  give  the  charge  asked  by  appellant. 

The  appellant  having  shown  that  he  had  recently  sold  a  small  tract 
similar  to  and  in  the  immediate  vicinity  of  the  land  in  question,  offered 
to  prove  that  the  price  paid  therefor  was  $750  per  acre.     This  the  court, 
upon  objection  of  appellee,  refused  to  permit  him  to  do,  and  the  ruling 
of  the  court  in  rejecting  the  testimony,  as  well  as  its  ruling  in  excluding 
other  evidence  offered  of  a  similar  nature,  is  assigned  as  error.     Actual 
sales  of  other  similar  land  in  the  vicinity,  made  near  the  time  at  which 
the  value  of  the  land  taken  is  to  be  determined,  are  admissible  in  evi- 
dence for  the  purpose  of  arriving  at  the  amount  of  compensation  in 
cases  of  this  character.     10  Am.  and  Eng.  Enc.  of  Law,  1155 ;  Suth.  on 
Dam.,  sec.  799 ;  Lewis  on  Em.  Dom.,  sec.  443 ;  Gardner  v.  Brooklyn,  127 
Mass.,  358;  Culbertson  v.  Chicago,  111  111.,  651;  Cemetery  Assn.  v. 
Eailway,  121  111.,  199 ;  Cherokee  v.  Sioux  City,  etc.,  52  Iowa,  279 ;  Bail- 
way  v.  Greeley,  23  N.  H.,  242;  Washburn  v.  Railway,  59  Wis.,  364; 
Blair  v.  Rose,  60  N.  E.  Rep.,  10;  Paducah  v.  Allen,  63  S.  W.  Rep. 
(Ky.),  981;  Railway  v.  Gilchrist,  4  Wash.,  509.     Indeed,  it  is  said  by 
Lewis  on  Eminent  Domain,  at  the  section  cited,  that  the  propriety  of 
allowing  proof  of  the  sales  of  similar  property  to  that  in  question,  made 
at  or  about  the  time  of  the  taking,  is  almost  universally  approved  by  the 
authorities.     And  it  is  said  by  the  Court  of  Appeals  of  Kentucky  in 
Paducah  v.  Allen,  supra:     "Such  sales,  when  made  under  normal  and 
fair  conditions,  are  necessarily  a  better  test  of  the  market  value  than 
speculative  opinions  of   witnesses;   for,   truly,  here  is   where   'money 
talks/  " 

We  know  of  no  case  in  this  State  where  the  question  has  been  directly 
passed  upon,  but  in  Chaney  v.  Coleman,  77  Texas,  100,  the  Supreme 
Court  says :  "Before  a  value  can  be  given  to  it  by  proving  the  average 
value  of  farms  in  that  vicinity,  it  should  be  proved  that  the  improve- 
ments and  other  things  to  be  considered  in  estimating  its  value  cor- 
respond with  like  things  on  the  farms  wich  which  it  is  classed/'  This, 
we  think,  is  a  recognition  of  the  principle  shown  by  the  authorities 
cited. 

Evidence  of  this  character  was  introduced  in  this  case  by  the  appellee, 
and,  as  appellant  sought  to  introduce  testimony  of  the  same  nature,  was 
of  course  not  objected  to  by  him.  The  evidence  offered  by  the  appel- 
lant of  the  sale  of  adjacent  lands  of  the  same  character  just  prior  to  the 
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institution  of  the  condemnation  proceedings  in  this  case,  was,  under  the 
principles  stated,  clearly  admissible,  and  the  court  erred  in  excluding  it 

It  is  said  by  Lewis  on  Eminent  Domain:  "In  regard  to  the  degree 
of  similarity  which  must  exist  between  the  property  concerning  which 
such  proof  is  offered,  and  the  property  taken,  and  the  nearness  in  re- 
spect to  time  and  distance,  no  general  rule  can  be  laid  down."  But 
we  are  satisfied  from  the  authorities  cited  that  where  sales  of  such  prop- 
erty in  the  same  vicinity  were  made  at  a  time  so  remote  from  that  at 
which  the  property  is  condemned  as  to  show  that  the  circumstances  and 
conditions  by  which  value  is  estimated  and  determined  were  essentially 
different  from  what  they  were  when  condemnation  proceedings  were 
instituted,  should  not  be  admitted.  We  think,  therefore,  that  the  price 
paid  by  appellant  ten  years  aa|  for  the  tract  of  land  in  controversy 
(though  there  is  testimony  to  the  effect  that  its  market  value  has  re- 
mained unchanged  since  its  purchase),  when  the  facts  and  condition* 
introduced  in  evidence  by  him  to  show  its  value  when  taken  by  appellee 
are  considered,  was  not  competent  evidence  in  this  proceeding  of  its 
market  value,  and  that  the  court  properly  excluded  such  evidence,  as 
well  as  all  other  testimony  offered  by  appellant  of  sales  so  remote  as  to 
furnish  no  criteria  of  the  market  value  of  the  property  at  the  time  it 
was  taken  by  the  appellee. 

The  witness  J.  N.  Groesbeck,  having  shown  himself  familiar  with  the 
locality  of  the  land  and  its  general  surroundings,  and  that  he  was  com* 
petent  to  testify  as  to  the  value  of  property  in  that  locality,  was  asked 
what,  in  his  opinion,  was  the  market  value  of  the  land  in  the  neighbor- 
hood per  acre.  The  question  was  objected  to  because  calling  for  th* 
"cash"  market  value,  and  the  objection  sustained.  The  ruling  of  the 
court  in  sustaining  the  objection  is  assigned  as  error.  We  think  that 
the  assignment  is  well  taken,  and  that  what  we  have  said  in  the  preced- 
ing part  of  this  opinion  demonstrates  that  it  was  only  necessary  for  the 
witness  to  give  his  opinion  as  to  the  market  value  of  the  land  at  the 
time  it  was  taken.  Railway  v.  Buby,  80  Texas,  172;  Lewis  on  Em. 
Dom.,  sec.  437 ;  Mills  on  Em.  Dom.,  168. 

The  court  did  not  err  in  refusing  to  permit  appellant  to  testify  as 
to  the  amount  offered  by  himself  and  Mr.  Forke  for  the  50-acre  tract 
immediately  adjoining  the  property  in  controversy  and  owned  by  Mrs. 
Sehorn.  It  is  not  competent  as  evidence  of  value  to  prove  offers  for 
adjacent  and  similar  property,  or  the  price  at  which  the  owners  of  such 
property  have  offered  it  for  sale.  Lewis  on  Em.  Dom.,  2  ed.,  446,  and 
authorities  cited  in  note. 

What  we  have  said  we  think  disposes  of  all  the  questions  raised  by 
the  assignments  of  error  necessary  to  a  proper  disposition  of  them  upon, 
another  trial. 

For  the  errors  indicated,  the  judgment  of  the  County  Court  is  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 

Vol.  29  Civil— 28. 
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B.  B.  Carvek  et  al.  v.  J.  S.  Mayfield  Lumber  Company. 

Decided  May  7,  1902. 

1.— Attorney  Fees  in  Note— Interest. 

Where  the  note  sued  on  stipulated  for  interest  and  10  per  cent  attorney 
fees,  judgment  was  properly  rendered  for  10  per  cent  of  both  principal  and 
interest  as  attorney  fees. 

2. — Same— Interest. 

Where  attorney  fees  are  included  in  a  judgment  they  bear  interest  at  the 
same  rate  as  the  principal  sum 

3. — Same — Contract. 

In  an  action  on  a  note  stipulating  for  10  per  cent  attorney  fees  it  is  not 
necessary  to  offer  evidence  that  the  amount  contracted  for  was  reasonable. 

4.— New  Trial— Diligence  Lacking.  • 

Where  defendants  failed  to  plead  a  judgment  in  offset,  they  were  not  entitled 
to  have  a  new  trial  allowed  them  for  the  purpose  of  pleading  it. 

Error  from  Dallas.    Tried  below  before  Hon.  T.  P.  Nash. 

Matlock,  Miller  &  Dycus,  for  plaintiffs  in  error. 

D.  H.  Morrow,  for  defendant  in  error. 

NEILL,  Associate  Justice. — This  suit  was  brought  by  defendant  in 
error  against  E.  B.  Carver,  F.  J.  Cook,  and  G.  L.  Ellis,  plaintiffs  in 
error,  upon  the  promissory  note  described  in  our  conclusions  of  fact 

The  plaintiffs  in  error,  defendants  below,  answered  only  by  a  general 
denial.  The  judgment  was  rendered  in  favor  of  defendant  in  error 
against  all  the  plaintiffs  in  error  for  $1430,  with  interest  at  10  per  cent 
per  annum  from  date  of  judgment.  After  it  was  entered  defendant  in 
error  entered  a  remittitur  of  $45,  leaving  the  amount  of  the  judgment 
$1385,  from  which  the  appeal  is  prosecuted. 

Conclusions  of  Fact. — Plaintiffs  in  error,  defendants  below,  on  the 
19th  of  May,  1900,  executed  and  delivered  to  defendant  in  error,  plain- 
tiff below,  their  promissory  note  for  the  sum  of  $1150,  due  four  months 
Dallas,  Texas,  with  interest  at  the  rate  of  10  per  cent  per  annum  from 
after  date,  payable  at  the  office  of  the  National  Exchange  Bank  of 
date,  with  10  per  cent  attorney's  fees  if  collected  by  law  or  placed  with 
an  attorney  for  collection.  The  note  has  never  been  paid,  and,  after 
payment  had  been  refused,  was  placed  in  the  hands  of  an  attorney  for 
collection. 

Conclusions  of  Law. — 1.  As  the  note  stipulated  for  interest  at  10  per 
cent  per  annum  from  date  and  10  per  cent  attorney's  fees  if  collected 
by  law,  it  was  not  error  for  the  court  to  render  judgment  for  the  prin- 
cipal and  interest  due,  and  10  per  cent  of  both  such  principal  and  inter- 
est, as  attorney's  fees.     Hopkins  v.  Halliburton,  25  S.  W.  Bep.,  1005; 
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Morrill  v.  Hoyt,  83  Texas,  59;  Krouse  v.  Pope,  78  Texas,  485;  Behring 
v.  Dignowity,  23  S.  W.  Bep.,  288. 

2.  When  attorney's  fees  are  included  in  the  judgment,  they  bear 
interest  at  the  same  rate  as  the  principal  sum.  Llano  Imp.  Go.  v.  Eu- 
banks,  5  Texas  Civ.  App.,  108,  23  S.  W.  Rep.,  613 ;  Washington  v.  Bank, 
64  Texas,  6 ;  Lyons  v.  Bank,  24  S.  W.  Bep.,  304. 

3.  The  parties  having  stipulated  in  the  contract  for  10  per  cent  as 
attorney's  fees,  it  was  not  necessary  to  offer  evidence  that  the  amount 
contracted  for  was  reasonable. 

4.  Plaintiffs  in  error  not  having  plead  in  offset  the  judgment  re- 
ferred to  in  their  motion  for  a  new  trial,  were  not  entitled  to  have  the 
judgment  in  this  case  set  aside  and  a  new  trial  granted  for  the  purpose 
of  allowing  them  to  plead  it. 

There  is  no  error  in  the  judgment,  and  it  is  affirmed. 

Affirmed. 
Writ  of  error  refused. 


Anton  Weinert  v.  William  Simano  et  al. 

Decided  May  14,  1002. 

1.— Abstract  of  Judgment— Evidence— Certificate. 

The  original  certificate  of  the  county  clerk  required  by  law  to  be  given  to 
the  owner  of  a  judgment  at  the  time  an  abstract  of  it  is  recorded  is  not  objection- 
able as  secondary  evidence  when  offered  to  prove  the  record  of  such  abstract,  nor 
inadmissible  because  it  fails  to  give  the  page  of  the  record. 

2. — Same — Deed  in  Fraud  of  Creditors. 

Where  the  deed  of  a  judgment  debtor  under  which  defendant  claims  was  not 
in  good  faith,  it  is  immaterial  that  an  abstract  of  a  judgment  against  the  grantor 
under  which  plaintiff  claims  through  a  sheriff's  sale  was  not  recorded  until  after 
such  deed  was  made. 

3.— Evidence— Execution— Date— Immaterial  Variance. 

Where  plaintiff  alleged  the  levy  of  the  execution  through  sale  under  which  he 
claimed  as  of  July  11th,  and  the  sheriff's  return  showed  it  as  of  July  8th,  the 
variance  was  immaterial. 

4. — Same — Notary's  Certificate  to  Deposition. 

Where  a  motion  was  made  to  strike  out  a  notary's  certificate  to  a  deposition, 
certifying  that  the  witness  had  refused  to  answer  the  questions,  and  evidence  was 
heard  as  to  the  truth  or  falsity  of  the  certificate,  the  action  of  the  court  in 
denying  the  motion  and  refusing  to  allow  the  witness  to  testify  at  the  trial  will 
not  be  revised  in  the  absence  from  the  record  of  the  evidence  so  heard. 

5.— Judgment— Verdict  Not  Supporting. 

Where  verdict  was  rendered  against  two  defendants  for  the  land  and  the 
damages  claimed  by  plaintiff,  a  judgment  thereon  against  both  defendants  for 
the  land,  but  against  only  one  of  them  for  the  damages,  was  unauthorized. 

Appeal  from  Bexar.    Tried  below  before  Hon.  J.  L.  Camp. 

A.  W.  Seeligson  and  Paschal  &  Ryan,  for  appellant. 

Geo.  C.  Altgelt,  for  appellees. 
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FLY,  Associate  Justice. — This  is  an  action  of  trespass  to  try  title 
to  lot  No.  12  in  block  No.  3,  corner  of  Matamoras  and  San  Saba  streets, 
city  of  San  Antonio,  instituted  by  William  Gembler  against  William 
Simang  and  Anton  Weinert.  In  addition  to  pleading  the  statutory  mat- 
ters required,  Gembler  alleged  that  he  claimed  title  to  the  land  through 
a  sheriffs  sale  of  date  July  11,  1896,  which  was  made  by  virtue  of  an 
execution  issued  under  a  judgment  held  by  Gembler  against  William 
Simang,  and  he  alleged  that  appellant  was  claiming  the  land  through 
a  deed  made  to  him  by  William  Simang,  which  deed  was  made  for  the 
purpose  of  defrauding  the  creditors  of  the  said  Simang.  Simang  filed 
a  disclaimer.  Appellant  filed  general  and  special  exceptions,  and  pleaded 
not  guilty,  that  he  was  a  purchaser  in  good  faith  without  notice  of 
Simang's  insolvency,  and  for  a  valuable  consideration,  and  that  there 
was  an  outstanding  title  in  one  Joel  Hays.  Under  instructions  of  the 
court  the  jury  returned  a  verdict  in  favor  of  Gembler  for  the  land  and 
$1240  for  rents. 

The  first  assignment  of  error  complains  of  the  admission  in  evidence 
of  the  abstract  of  the  judgment  in  the  case  of  Gembler  v.  Simang,  and 
the  county  clerk's  certificate  of  the  record  of  the  same,  the  grounds  of 
objection  being  that  such  evidence  was  secondary;  that  the  page  of  the 
record  of  the  judgment  was  not  given  in  the  certificate  and  that  the 
abstract  was  not  issued,  filed,  or  recorded  until  after  the  deed  from 
Simang  to  Weinert  was  recorded.  A  valid  judgment  against  Simang 
was  proven,  the  issuance  of  a  valid  execution  thereunder,  and  a  levy  and 
sale  of  the  land,  and  while  under  the  facts  it  was  unnecessary  to  intro- 
duce any  evidence  as  to  the  judgment  being  a  lien,  we  are  unable  to  see 
that  its  introduction  in  evidence  could  have  been  in  any  possible  way 
injurious  to  the  rights  of  appellant.  However,  the  certificate  was  prop- 
erly admitted  in  evidence.  It  was  the  original  certificate  required  by 
law  to  be  given  to  the  owner  of  the  judgment  and  the  best  evidence  that 
could  be  procured.  The  objections  as  to  the  page  of  the  record  not  being 
given  is  not  meritorious.  The  objection  that  the  abstract  was  not  re- 
corded until  after  the  deed  to  Weinert  was  executed  is  worth  nothing 
unless  the  deed  was  made  in  good  faith,  which  does  not  appear  from  the 
record. 

The  petition  alleged  that  the  levy  of  the  execution  was  made  on  July 
11,  1896,  while  the  sheriff's  return  showed  that  the  levy  was  made  on 
July  8,  1896.  The  variance  was  not  calculated  to  mislead  or  surprise 
appellant  and  was  immaterial.  Taylor  v.  Carter,  62  Texas,  489;  Wie- 
busch  v.  Taylor,  64  Texas,  53;  Longby  v.  Caruthers,  64  Texas,  287; 
Bank  v.  Stephenson  82  Texas,  435.  The  other  grounds  on  which  vari- 
ance is  claimed  are  equally  untenable. 

The  only  other  questions  involved  in  this  case  are  in  connection  with 
the  overruling  of  a  motion  to  strike  out  the  return  of  the  notary  public 
on  a  commission  to  take  the  depositions  of  appellant,  and  a  refusal  to 
allow  him  to  testify  in  person  or  by  depositions  taken  at  his  own  in- 
stance.    It  appears  from  a  bill  of  exceptions  that  on  August  31,  1897, 
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interrogatories  were  filed,  without  notice,  to  appellant  and  a  commission 
issued  to  take  the  answers  thereto.  On  September  2,  1897,  the  inter- 
rogatories were  properly  returned  by  the  notary  public  with  the  follow- 
ing certificate  attached  thereto : 

"State  of  Texas,  County  of  Bexar:  I,  P.  C.  Davis,  a  notary  public 
in  and  for  Bexar  County,  Texas,  do  hereby  certify  that  in  accordance 
with  the  authority  and  instructions  given  me  as  a  notary  public  of 
Bexar  County,  Texas,  as  shown  by  the  accompanying  and  attached  com- 
mission, I  caused  to  come  before  me  at  my  office  in  the  Eampmann 
building,  in  the  city  of  San  Antonio,  Bexar  County,  Texas,  Anton 
Weinert,  for  the  purpose  of  taking  his  answers  to  the  questions  pro- 
pounded to  said  witness,  and  which  questions  are  hereto  attached. 

"I  further  certify  that  said  witness  Anton  Weinert  refused  to  answer 
said  questions  or  any  one  of  said  questions. 

"I  further  certify  that  said  witness  stated  to  me  that  he  could  both 
speak  and  read  English  language;  but  refused  to  answer  said  questions 
because  he  could  not  understand  some  of  the  questions,  whereupon  I 
offered  to  explain  such  questions  to  him. .  Witness  then  refused  to  an- 
swer any  of  said  questions  unless  a  German  linguist  explained  such 
questions  to  him.  Whereupon  I  proposed  to  get  a  German  who  under- 
stands and  speaks  both  German  and  English,  to  explain  each  of  said 
questions  to  said  witness. 

"I  further  certify  that  said  witness  refused  to  remain  and  answer  said 
question  after  being  assured  that  said  interpreter  could  and  would  be 
had  at  once,  and  that  unless  he  remained  and  answered  said  questions 
I  would  return  to  the  court  this  commission  and  certificate. 

"I  further  certify  that  said  witness  acknowledged  to  me  that  all  of 
or  most  of  said  questions  had  at  a  previous  date  been  explained  to  him. 

"Given  under  my  official  signature  and  seal  this  the  22d  day  of  Sep- 
tember, A.  D.  1897. 

[Seal]  (Signed)         "F.C.Davis, 

"Notary  Public  in  and  for  Bexar  County,  Texas." 

On  November  23,  1897,  appellant  filed  a  motion  to  strike  out  the  cer- 
tificate, offering  to  show  the  falsity  of  the  certificate  and  offering  cer- 
tain depositions  which  were  taken  in  answer  to  copies  of  the  interroga- 
tories after  the  return  of  the  certificate.  On  November  3,  1897,  the 
court  after  hearing  the  evidence  on  the  questions  raised  by  the  motion 
overruled  the  motion.  To  that  action  of  the  court  no  exception  was 
taken  at  the  time,  but  on  November  16,  1901,  when  the  cause  was  regu- 
larly called  for  trial,  appellant  objected  to  the  introduction  in  evidence 
of  the  certificate  and  to  the  interrogatories  being  taken  as  confessed,  and 
offered  the  answer  of  appellant  taken  at  his  instance  in  answer  to  the 
interrogatories  and  also  offered  appellant  to  testify  in  person,  all  of 
which  was  overruled  by  the  court,  the  ground  stated  being  that  the  mat- 
ter had  been  heard  on  the  evidence  in  1897  and  could  not  upon  the 
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motion  of  appellant  be  opened  again.  None  of  the  evidence  heard  on 
the  motion  to  suppress  the  certificate  is  brought  up  in  the  record,  and 
in  its  absence  this  court  must  presume  that  it  was  sufficient  to  justify 
the  court  in  its  action. 

Let  it  be  admitted,  as  contended  by  appellant,  that  the  court  had  the 
power  and  authority  in  1901  to  re-examine  a  question  that  had  been 
determined  in  1897,  yet  in  the  absence  of  the  testimony  that  was  offered 
on  the  first  trial  of  the  question  and  with  no  suggestion  that  it  would 
have  been  different  on  another  trial  from  that  on  the  former,  how  can 
this  court  hold  that  the  court  erred,  unless  it  be  error  to  refuse  to  allow 
a  party  to  testify  in  person  or  in  answer  to  interrogatories  propounded 
by  himself,  after  he  has  discovered  that  his  contumacious  conduct  will 
cause  the  answers  to  the  interrogatories  he  had  refused  to  answer  to  be 
taken  as  confessed.  Such  a  construction  would  render  nugatory  article 
2297,  Revised  Statutes,  where  it  is  provided  that  "if  the*  party  inter- 
rogated refuses  to  answer,  the  officer  executing  the  commission  shall  cer- 
tify such  refusal,  and  any  interrogatory  which  the  party  refuses  to  an- 
swer, or  which  he  answers  evasively,  shall  be  taken  as  confessed." 

A  number  of  cases  have  been  cited  by  appellant  to  show  that  the  court 
should  have  set  aside  the  certificate  of  the  officer  and  have  permitted  ap- 
pellant to  testify,  but  none  of  them  hold  that  this  court  has  the  author- 
ity to  determine  that  the  action  of  the  court  in  deciding  against  appel- 
lant on  his  motion  to  suppress  the  certificate  in  the  first  instance  and  to 
have  another  hearing  on  it  in  the  second  instance  was  erroneous,  in  the 
absence  of  a  statement  of  the  facts  upon  which  the  motion  was  tried. 

In  the  case  of  Bounds  v.  Little,  75  Texas,  316,  the  evidence  of  the 
appellant  contradicting  the  certificate  of  the  notary  public  was  fully 
set  out  in  the  statement  of  facts  and  was  uncontradicted  as  to  what 
occurred  between  him  and  the  notary  public,  and  the  court  very  cor- 
xectly  held  that  the  trial  court  erred  in  taking  the  answers  to  the  inter- 
rogatories as  confessed.  In  the  course  of  the  opinion  it  was  held  that 
"if  the  party  has  once  willfully  refused  he  should  be  concluded." 

In  the  case  of  Norton  v.  Davis,  83  Texas,  32,  the  party  explained  fully 
what  appeared  to  be  an  evqpive  answer  and  the  court  permitted  her  to 
testify  as  to  the  matter.  .Her  explanation  appeared  in  the  record. 
.  In  the  case  of  Robertson  v.  Melaskey,  84  Texas,  559,  it  was  held  that 
where  the  party  interrogated  showed  that  he  did  not  refuse  to  answer 
the  interrogatories,  but  simply  requested  that  he  have  time  to  consult 
with  his  attorney,  and  offered  to  answer  next  day,  the  court  should  not 
have  taken  his  answers  as  confessed. 

In  the  case  of  Wofford  v.  Farmer,  90  Texas,  651,  the  court  reaffirmed 
the  ruling  in  the  case  last  above  cited,  the  facts  fully  appearing  in  the 
record. 

In  the  case  of  railway  v.  Winder,  31  Southwestern  Reporter,  715,  the 
Court  of  Civil  Appeals  held,  in  view  of  the  facts  fully  set  out  in  the 
record,  that  the  trial  court  did  not  err  in  setting  aside  its  order  holding 


1902.1  Weinert  v.  Simang.  439 

that  the  interrogatories  should  be  taken  as  confessed.     The  evidence  on 
which  the  trial  court  acted  was  all  before  the  appellate  court. 

In  McLaughlin  v.  Carter,  13  Texas  Civil  Appeals,  694,  the  question 
was  as  to  the  right  of  the  party  interrogated  to  consult  his  attorney,  and 
the  court  followed  Bounds  v.  Little  and  Robertson  v.  Melaskey,  above 
cited. 

The  answers  taken  as  confessed  show  that  the  deed  made  by  Simang 
to  appellant  was  made  in  bad  faith  and  for  the  purpose  of  defrauding 
creditors  and  that  appellant  was  a  party  to  the  fraud.  No  outstanding 
title  was  proved.    The  rents  were  proved  as  found  by  the  jury. 

The  judgment  is  affirmed. 

Affirmed. 

ON  MOTION  FOB  REHEARING. 

There  was  no  offer  upon  the  part  of  appellant  to  introduce  additional 
testimony  as  to  the  certificate,  the  only  witness  whose  testimony  was  re- 
jected according  to  the  assignment  of  error  being  that  of  appellant  him- 
self. There  is  no  attempt  to  6et  out  in  the  bills  of  exceptions  the  testi- 
mony that  appellant  wished  to  introduce,  and  there  is  nothing  to  indi- 
cate to  this  court  its  nature  or  materiality.  The  evidence  may  have  been 
the  same  that  had  been  offered  to  the  court  at  a  former  term ;  but  what 
it  was,  the  record  does  not  inform  us. 

The  trial  judge  instructed  the  jury  to  "return  a  verdict  for  plaintiff 
against  both  defendants  for  the  property  in  controversy,  and  for  dam- 
ages at  the  rate  of  twenty  dollars  per  month  from  the  10th  day  of  August, 
1896,  to  date;  being  twelve  hundred  and  forty  dollars."  In  response 
to  that  instruction  the  jury  returned  the  following  verdict:  "We  the 
jury  find  for  plaintiff  against  both  defendants  for  the  property  in  con- 
troversy, and  damages  in  the  sum  of  twelve  hundred  and  forty  dollars." 
Upon  that  verdict  a  judgment  was  rendered  in  favor  of  Gembler  against 
both  Weinert  and  Simang  for  the  property,  and  against  Weinert  alone 
for  the  sum  of  $1240.  This  action  of  the  court  is  complained  of  by  ap- 
pellant, and  we  think  properly  so. 

Simang  made  no  objection  to  the  instruction  of  the  court  or  to  the 
verdict  in  the  lower  court,  and  has  filed  no  brief  in  this  court,  and  the 
judgment  of  the  District  Court  will  be  reformed  so  as  to  make  it  con- 
form to  the  verdict  rendered  by  the  jury.  In  other  respects,  the  mo- 
tion for  rehearing  will  be  overruled. 

Writ  of  error  refused. 
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Galveston,  Harrisburg  &  San  Antonio  Railway  Company  v. 
Arthur  N.  Jenkins. 

Decided  May  28,  1902. 

1.— Railway  Company— Personal  Injury— Double-Headers— Evidence. 

Where  plaintiff,  a  telegraph  operator,  after  delivering  orders  to  an  engineer 
whose  train  was  on  a  siding,  stepped  backwards  on  the  main  track  and  was 
struck  by  an  incoming  train,  evidence  was  admissible  to  show  that  the  trains 
were  double-headers,  making  more  noise  than  other  trains,  to  account  for  plain- 
tiff's action,  and  the  charge  properly  restricted  its  consideration  to  that  purpose, 
and  not  as  showing  negligence  by  defendant  in  the  use  of  double-headers. 

2. — Negligence— Charge — Weight  of  Evidence — Assuming  Fact. 

A  charge  which  groups  certain  facts  shown  in  the  evidence  and  instructs 
that  if  found  to  exist  they  constitute  negligence,  is  proper,  and  appellant  can  not 
com  pal  in  that  it  assumes  one  of  the  facts  where  all  of  its  own  evidence  shows 
such  fact. 

3.— Same— Evidence  Warranting  Charge. 

Where  the  engineer  testified  that  he  was  running  at  six  miles  per  hour; 
that  he  saw  plaintiff  step  backwards  on  the  track  eight  or  ten  feet  ahead  of  his 
engine,  and  that  he  did  not  blow  the  whistle  or  give  any  signal,  it  was  for  the 
jury  to  determine  whether  the  failure  to  give  such  signals  was  negligence. 

4. — Same— Estopped  to  Complain  of  Charge. 

While  a  charge  was  erroneous  which  instructed  that  in  order  to  find  for 
defendant  the  jury  must  find  not  only  that  plaintiff  was  guilty  of  contributory 
negligence,  but  in  addition  that  defendant  was  then  operating  the  engine  in 
a  reasonably  safe  and  prudent  manner,  yet  defendant  could  not  complain  of 
the  error  where  it  had  invited  it  by  requesting  a  similar  charge. 

5.— Personal  Injury— Pain  Suffered— Charge. 

A  charge  in  an  action  for  personal  injuries,  that  mental  and  physical  pain 
suffered  by  plaintiff  "must  be,"  instead  of  "may  be,"  considered,  was  not  error. 

Appeal  from  Uvalde.    Tried  below  before  Hon.  I.  L.  Martin. 

Baker,  BotU,  Baker  &  Lovett  and  Ellis,  Garner  &  Love,  for  appellant 

Ball  &  Fuller  and  Taliafero  &  Armstrong,  for  appellee. 

PLY,  Associate  Justice. — Appellee  instituted  this  suit  to  recover 
damages  arising  from  personal  injuries  alleged  to  have  been  sustained 
through  the  negligence  of  appellant.  The  trial  resulted  in  a  verdict 
and  judgment  for  appellee  in  the  sum  of  $10,000. 

The  facts  established  that  appellee  was  a  telegraph  operator  at 
Uvalde,  Texas,  and  went  out  on  the  tracks  near  the  depot  to  deliver 
instructions  to  the  engineer  of  train  No.  244,  which  was  on  a  siding, 
and  after  doing  so  stepped  backwards  on  the  main  track  where  he  was 
negligently  struck  by  one  of  the  locomotives  attached  to  train  No.  24$ 
and  injured  in  the  amount  found  by  the  jury.  The  engineer  of  train 
243  saw  appellant  in  time  to  have  given  him  warning  of  the  approaching 
train,  but  failed  to  blow  the  whistle  or  ring  the  bell  on  his  locomotive. 
Appellee  was  not  guilty  of  contributory  negligence. 

The  first  assignment  of  error  is  without  merit.     There  was  no  con- 
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test  as  to  what  the  rules  of  the  company  were  as  to  signals,  and  no 
possible  injury  could  have  resulted  from  the  testimony  of  appellee  as 
to  the  rules. 

The  second  assignment  of  error  complains  of  the  admission  of  evi 
dence  to  the  effect  that  "double-header"  trains  make  much  more  noise 
than  single  locomotives.  The  two  trains  were  what  are  denominated 
"double-headers,"  this  is,  each  was  drawn  by  two  locomotives,  and  the 
evidence  was  doubtless  introduced  to  show  that  appellee  could  not  hear 
the  approaching  train  because  of  the  excessive  noise  made  by  the  four 
engines.  The  evidence  had  no  tendency  to  show  the  negligence  of  ap- 
pellant in  using  the  "double-headers,"  but  to  account  for  the  conduct 
of  appellee  in  stepping  on  the  track  in  front  of  the  locomotive.  The 
court  instructed  the  jury  not  to  consider  the  fact  that  the  trains  were 
attached  to  two  locomotives  as  any  ground  of  negligence. 

The  proposition  under  the  third  assignment  of  error  complains  of 
the  seventh  charge  of  the  court  because  it  was  upon  the  weight  of  the 
evidence,  and  assumed  that  appellee  was  backing  towards  the  depot 
when  struck.    The  charge  is  as  follows : 

"If  the  jury  believe  from  the  evidence  that  the  plaintiff,  who  was  in 
the  employ  of  the  defendant  as  a  telegraph  operator  at  the  Uvalde 
station,  was  directed  by  the  train  dispatcher  of  the  defendant  to  leave 
his  office  and  go  out  and  deliver  to  the  officers  of  train  No.  244,  going 
east,  a  clearance  order,  then  you  are  charged  that  the  defendant  com- 
pany owed  the  plaintiff  the  duty  to  exercise  ordinary  care  to  prevent  in- 
jury to  him  while  so  engaged  in  the  performance  of  such  duty,  if  any; 
and  if  the  jury  further  believe  from  the  evidence  that  the  plaintiff,  in 
obedience  to  said  order,  if  he  was  so  ordered,  without  negligence  on  his 
part,  left  his  office  to  hand  to  the  engineer  of  the  train  No.  244  said 
clearance  order,  and  that  he,  after  having  done  so,  as  he  was  backing  in 
the  direction  of  the  depot,  train  No.  243  came  in  from  the  east,  without 
sounding  the  whistle  or  giving  warning  of  its  approach,  and  did  strike 
and  run  over  the  plaintiff,  and  inflict  on  him  the  injuries  which 
terminated  in  the  loss  of  his  leg;  and  the  jury  further  find  that  the 
defendant  was  negligent  in  so  operating  its  said  train,  and  that  said  neg- 
ligence, if  you  find  it  was  negligence,  was  the  proximate  cause  of  the 
plaintiff's  injuries,  then  you  should  find  for  the  plaintiff." 

An  inspection  of  the  charge,  we  think,  is  a  sufficient  answer  to  the 
attacks  made  upon  it.  A  grouping  of  certain  facts  was  made,  one  of 
which  was  the  backing  of  appellee  upon  the  track,  and  the  jury  was 
instructed  that  if  such  facts  were  found  to  exist,  and  that  they  consti- 
tuted negligence,  they  should  find  for  appellee.  As  all  the  evidence  of 
appellant  was  to  the  effect  that  appellee  was  stepping  backward  towards 
the  depot  when  he  was  struck,  we  can  not  see  any  force  in  its  complaint, 
even  if  the  fact  had  been  assumed  by  the  court. 

The  eighth  and  ninth  paragraphs  of  the  charge  are  not  upon  the 

weight  of  the  evidence  and  were  permissible  under  the  facts.     The 

•  engineer  swore  that  he  was  running  at  about  six  miles  an  hour ;  that  he 
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saw  appellee  step  backwards  on  the  track  some  eight  or  ten  feet  ahead 
of  his  locomotive,  but  that  he  did  not  blow  his  whistle  or  give  any  signal, 
and  it  was  for  a  jury  to  determine  whether  the  failure  to  give  such 
signal  was  negligence. 

The  tenth  paragraph  of  the  charge  is  clearly  erroneous  in  that  it  in- 
structed the  jury  that  in  order  to  find  for  appellant  they  must  not  only 
find  that  appellee  was  guilty  of  contributory  negligence,  but  in  addition 
must  find  "that  the  defendant  was  operating  the  engine  which  struck 
plaintiff,  in  a  reasonably  safe  and  prudent  manner."  The  giving  of  the 
instruction  would  necessitate  a  reversal  had  it  not  been  induced  and 
invited  by  a  charge  requested  by  appellant  couched  in  almost  the  identi- 
cal language  of  the  court's  charge.  Appellant  has  thereby  placed  itself 
in  a  position  that  it  can  not  complain  of  the  error.  This  was  the  first 
decided  in  this  State  by  this  court,  in  the  case  of  Railway  v.  Sein,  33 
Southwestern  Reporter,  558,  and  was  afterwards  held,  by  the  Supreme 
Court  in  the  same  case,  89  Texas,  63. 

The  eighth  assignment  complains  of  a  reference  in  the  twelfth  para- 
graph to  the  law  of  discovered  peril  as  explained  in  the  eighth  para- 
graph, which  it  is  claimed  was  erroneous.  What  has  been  said  of  that 
paragraph  disposes  of  this  assignment  of  error. 

The  evidence  was  contradictory  as  to  whether  the  proper  signals  were 
given  by  the  train  in  approaching  the  station,  and  the  court  did  not  err 
in  presenting  the  issue  to  the  jury.  Those  parts  of  the  charge  objected 
to  because  they  submitted  the  issue  as  to  whether  the  signals  were 
given,  and  because  they  rendered  appellant  liable  if  the  engineer  knew 
or  could  have  known  by  the  exercise  of  proper  care  that  appellee  was  in  a 
perilous  position,  were  invited  by  charges  requested  by  appellant,  and  it 
is  estopped  from  claiming  any  advantiage  arising  therefrom. 

The  objections  to  the  measure  of  damages  given  by  the  court  are  not 
maintainable.  It  was  the  duty  of  the  jury  to  find  damages  for  the  men- 
tal and  physical  pain  suffered  by  appellee,  and  the  court  did  not  err  in 
instructing  the  jury  that  those  elements  "must  be  considered,"  instead 
of  "may  be  considered." 

The  nineteen  special  instructions  requested  by  appellant  were  prop- 
erly refused,  and  the  court  did  not  err  in  overruling  the  motion  for 
new  trial.    There  was  evidence  to  sustain  the  verdict. 

The  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 
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A.  G.  Babnes,  Administrator,  et  al.  v.  Scottish-American 
Mortgage  Company,  Limited. 

Decided  May  7,  1902. 

1.— Decedent's  Estate— Payment  of  Debts— Liens. 

The  rule  requiring  personal  property  of  a  decedent's  estate  to  be  resorted  to 
before  the  real  estate  iB  for  the  benefit  of  heirs  and  devisees,  and  has  no  appli- 
cation where  the  estate  is  insolvent  and  a  creditor  holding  a  mortgage  on  the 
realty  is  seeking  to  have  the  personalty,  which  is  also  mortgaged,  first  applied 
to  the  debts  of  the  first  and  second  class. 

2.— Same— Statute— Chattel  and  Realty  Mortgages. 

The  statute  places  all  mortgage  and  other  lien  creditors  of  a  decedent's 
estate  on  the  same  footing  and  in  the  same  class,  without  distinction,  except 
that  it  gives  to  each  mortgage  or  lien  creditor  preference  in  respect  to  the  very 
property  mortgaged  to  him,  and  hence  a  chattel  lien  can  not  be  subordinated  to  a 
lien  on  realty  by  requiring  the  administration  to  resort  first  to  the  chattel  mort- 
gage property  for  the  payment  of  debts  in  the  classes  ahead.  Rev.  Stats.,  art. 
2001. 

Appeal  from  Grayson.    Tried  below  before  Hon.  Rice  Maxey. 

A.  0.  Barnes  and  Moseley  &  Smith,  for  appellants. 

Galloway  £  Hejjtn,  for  appellee. 

JAMES,  Chief  Justice. — The  estate  is  insolvent.  All  the  property 
of  the  estate  subject  to  administration  has  been  sold,  the  real  property 
having  sold  for  $3820  and  the  personal  property  for  $784.90,  besides 
$424  collected  on  insurance,  making  $1213.90  derived  from  the  per- 
sonal assets.  All  the  real  property  was  mortgaged.  A  portion  of  the 
personal  property  also  was  mortgaged  and  this  realized  $360  of  said 
$784.90.  The  mortgage  claims  on  the  realty  were  proved,  amounting 
to  $4726.  The  personal  property  liens  were  also  proved  amounting  to 
$485.25. 

The  first  and  second  class  claims  proved  aggregated,  besides  costs, 
$1702.85.    The  fourth  class  claims  proved  aggregated  $550. 

Opinion. — The  Scottish-American  Mortgage  Company,  a  mortgage 
creditor  on  land,  filed  in  the  County  Court  a  motion  alleging  that  the 
administrator  was  about  to  appropriate  a  part  of  the  proceeds  of  its 
mortgaged  land  to  the  satisfaction  of  the  claims  of  the  first  and  second 
class;  that  said  administrator  had  on  hand  about  $1500  derived  from 
personal  property,  and  prayed  that  he  be  required  to  first  exhaust  and 
apply  the  proceeds  of  the  personal  property  to  such  claims  before  resort- 
ing to  the  proceeds  of  the  realty  and  especially  to  the  proceeds  of  that 
upon  which  it  had  a  lien.  The  court  granted  this  order  in  terms'  as 
follows : 

"On  this  day  it  is  ordered  by  the  court  that  the  administrator  herein 
pay  all  funds  coming  into  his  hands  from  the  sale  of  personal  property 
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on  first  and  second  class  claims  against  said  estate  before  any  of  the 
funds  from  the  sale  of  real  estate  shall  be  applied  to  the  payment  of 
said  first  and  second  class  claims." 

From  this  an  appeal  was  taken  by  the  administrator  and  the  National 
Bank  of  Denison,  one  of  the  chattel  mortgagees,  and  the  District  Court 
also  adjudged :  "That  the  administrator  shall  apply  all  of  the  proceeds 
arising  from  the  sale  of  personal  property  and  all  collections,  first  to 
the  payment  of  said  first  and  second  class  claims,  and  that  the  balance 
of  said  first  and  second  class  claims  then  remaining  unpaid  he  shall 
satisfy  out  of  the  proceeds  of  the  sales  of  the  real  estate." 

From  this  an  appeal  has  been  taken,  and  under  the  several  assign- 
ments the  following  proposition  is  asserted: 

"The  law  makes  no  distinction  between  creditors  of  the  estate  of 
decedents  whose  claims  are  secured  by  mortgage,  whether  upon  personal 
property  or  real  estate." 

At  common  law  chattel  mortgages,  the  possession  of  the  mortgaged 
property  remaining  with  the  mortgagor,  were  unknown.  Such  mort- 
gages were  given  in  the  form  of  pledges,  and  in  such  cases  the  question 
here  raised  would  not  occur,  because  the  pledgee  was  entitled  to  be  paid  in 
full  before  the  administrator  was  entitled  to  take  the  property  as  assets 
of  the  estate.  Fulton  v.  Bank,  62  S.  W.  Rep.,  85.  There  is  no  common 
law  rule  applicable  to  the  facts  before  us,  unless  it  be  the  general  and 
familiar  one  relied  on  by  appellee,  viz.,  that  the  personal  property  of 
an  estate  constitutes  the  primary  fund  for  the  payment  of  debts.  The 
rule  which  requires  personal  property  to  be  resorted  to  before  real  estate 
is  a  rule  in  the  interest  of  heirs  and  devisees.  For  example,  when  prop- 
erty, whether  real  or  personal,  upon  which  a  mortgage  exists  is  devised 
or  bequeathed,  the  devisee  or  legatee  may,  under  proper  circumstances, 
have  the  mortgage  debt  satisfied  out  of  the  personality.  This  rule  has 
no  application  whatever  to  the  conditions  before  us;  and  we  find  no 
provision  in  our  statutes  giving  a  real  estate  mortgagee  any  such  right 
over  a  chattel  mortgage  creditor. 

Our  statute,  article  2091,  Revised  Statutes  of  1895,  places  all  mortgage 
and  other  lien  creditors  upon  the  same  footing,  and  in  the  same  class, 
without  distinction,  except  that  it  gives  to  each  mortgage  or  lien  creditor 
preference  in  respect  to  the  very  property  mortgaged  to  him.  This  last 
mentioned  right  is  entirely  ignored  by  the  judgment  rendered  in  this 
case,  which  really  subordinates  and  destroys  the  chattel  lien  in  the  in- 
terest of  those  holding  mortgages  on  the  realty.  No  such  superiority 
exists. 

This  estate  is  insolvent, — the  personal  assets  clear  of  mortgages  are 
insufficient  to  satisfy  the  first  and  second  class  claims.  Resort  is  neces- 
sary to  the  remainder  of  the  estate,  which  consists  of  personal  and  real 
property  both  mortgaged.  All  this  property  is  in  our  opinion  subject 
alike  to  contribute  ratably  to  the  deficiency  necessary  to  pay  off  the 
superior  claims,  in  proportion  to  its  respective  values. 
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As  the  appeals  to  the  District  Court  and  to  this  court  are  taken  by 
the  administrator,  the  decree  will  be  reversed  and  an  order  here  entered 
in  accordance  with  this  opinion  to  be  certified  for  observance. 

Reversed  and  rendered. 

Writ  of  error  refused. 


American  Central  Insurance  Company  v. 
Heath  &  Blackwell.  • 

Decided  May  21,  1902. 

1.— Fire  Insurance — Ownership— Use  of  Finn  Name. 

Where  there  is  no  misrepresentation  as  to  the  ownership,  the  mere  fact 
that  goods  owned  by  one  person  are  insured  in  a  firm  name  which  he  uses  and 
in  which  he  carries  on  the  business  will  not  avoid  the  policy,  and  it  does  not 
affect  the  case  that  the  other  member  of  the  firm  is  a  clerk  in  the  store. 

8. — Same — Appraisement — Continuance. 

Where  the  insurance  company  relied  as  a  defense  on  failure  to  make  an 
appraisement,  which  must  have  been  required  within  sixty  days  of  loss,  and  was 
notified  in  advance  that  plaintiff  would  plead  waiver,  but  made  no  effort  to 
obtain  the  testimony  of  the  officer  who  had  seen  the  demand,  it  was  not  entitled 
to  a  continuance. 

$.— Same— Appraisement— Waiver. 

A  demand  for  an  appraisal  comes  too  late  where  made  six  months  after  the 
fire  and  five  months  after  proofs  of  loss  have  been  received  and  retained  without 
objection,  and  the  policy  required  proofs  of  loss  within  sixty  days,  to  be  accom- 
panied by  an  award  when  appraisal  had  been  required. 

4.— Same— Concurrent  Insurance. 

Where  concurrent  insurance  is  permitted  by  the  policy,  it  may  be  on  a 
portion  of  the  property  only,  and  in  such  case  it  will  not  be  treated  as  on  the 
whole  property  in  prorating  the  loss. 

5. — Same— Method  of  Computation. 

Where  the  loss  exceeded  the  whole  of  the  insurance,  an  insurer  could  not 
complain  that  the  court  deducted  certain  concurrent  insurance  from  the  total  loss 
and  made  the  sum  remaining  the  basis  of  liability. 

6.— Evidence— Presumption— Receipt  of  Letter. 

Positive  evidence  that  a  letter  was  not  received  rebuts  the  presumption  of 
its  receipt  arising  from  the  fact  that  it  was  duly  mailed. 

Appeal  from  the  County  Court  of  Johnson.  Tried  below  before  Hon. 
W.  D.  McKay. 

Carden  &  Carden  and  E.  0.  Senter,  for  appellant. 

Ramsey  £  Odell  and  Henry,  Brown  &  Patton,  for  appellees. 

FLY,  Associate  Justice. — Appellees  instituted  this  suit  to  recover 
$1000  amount  of  insurance  on  a  stock  of  hardware  and  undertakers' 
goods  destroyed  by  fire.    There  was  a  verdict  and  judgment  for  appellees. 

Nine  of  the  thirty-two  assignments  of  error  present  the  question  as 
to  the  right  of  appellees  to  recover,  the  proof  showing  that  although 
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the  property  was  insured  in  the  name  of  Heath  &  Blackwell  and  the 
business  was  carried  on  under  that  firm  name,  it  really  belonged  to  E.  N. 
Heath.  There  is  no  merit  in  the  assignments.  The  property  did  in 
reality  belong  to  a  firm  called  Heath  &  Blackwell,  was  insured  in  the 
name  of  the  firm,  and  there  was  no  evidence  of  any  misrepresentation  as 
to  the  ownership  of  the  property.  As  said  by  this  court  in  the  case  of 
Bonnet  v.  Insurance  Company,  42  Southwestern  Reporter,  316 :  "There 
is  no  statute  of  this  State  that  prohibits  the  use  of  firm  names  which 
fail  to  indicate  the  members  of  the  partnership,  and  appellant  had  the 
right  to  do  business  for  himself  under  a  firm  name,  if  he  so  desired,  and 
the  right  to  insure  his  property  in  that  firm  name.  His  representation 
that  the  property  belonged  to  Bonnet  Bros,  was  correct,  at  the  same  time 
that  he  owned  the  entire  interest  in  the  goods." 

This  principle  would  not  be  altered  by  the  fact  that  Blackwell  was 
clerking  in  the  store.  Heath  did  not  make  any  representation  as  to  who 
composed  the  firm  of  Heath  &  Blackwell,  and  his  silence  on  that  point 
did  not  mislead  appellant.  If  it  was  solicitous  as  to  who  composed  the 
firm,  it  should  have  interrogated  Heath,  and  if  he  had  then  made  state- 
ments contrary  to  the  facts,  appellant  might  have  some  basis  for  its 
contention.  The  allegation  in  the  petition  that  the  firm  was  composed 
of  E.  N.  Heath  and  N.  Blackwell  was  not  evidence  of  misrepresentation, 
and  the  only  question  the  pleading  would  present  would  be  one  of  vari- 
ance between  pleading  and  proof,  and  that  would  not  be  tenable.  In- 
surance Co.  v.  Heath  &  Blackwell,  68  S.  W.  Rep.,  305. 

The  application  for  a  continuance  was  properly  overruled.  Appellant 
relied  on  a  failure  to  make  an  appraisement  as  one  of  its  defenses,  and 
was  charged  with  notice  that  no  appraisement  could  be  required  unless 
a  request  for  one  was  made  within  sixty  days  from  the  date  of  notice  of 
loss.  Further  than  that,  information  was  given  to  it  by  letter  that 
appellees  would  plead  that  an  appraisement  had  been  waived  by  a  fail- 
ure to  demand  one  in  time,  and  yet  no  effort  was  made  to  obtain 
the  testimony  of  the  officer  who  had  seen  the  demand  for  an  appraise- 
ment to  appellees  before  the  expiration  of  the  sixty  days.  There  was  an 
utter  lack  of  diligence  on  the  part  of  appellant,  and  it  was  not  entitled 
to  a  continuance. 

The  court  did  not  err  in  refusing  to  abate  the  suit  and  in  refusing  to 
grant  the  demand  for  an  appraisement  made  on  July  25,  1901.  The 
fire  occurred  on  January  21,  1901,  and  a  demand  for  an  appraisement 
made  six  months  afterward  came  too  late.  The  notice  of  loss  was  re- 
ceived by  appellant  on  February  25th,  and  no  objection  was  urged  to  it 
and  no  demand  for  an  appraisement  was  made  for  more  than  five 
months,  and  then  not  until  after  the  institution  of  this  suit.  The  plain 
implication  from  the  terms  of  the  contract  is  that  the  demand  for  ap- 
praisement should  have  been  made  within  sixty  days  from  the  time 
notice  and  proofs  of  loss  were  received.  We  have  seen  but  one  case, 
except  the  one  decided  by  this  court  above  cited,  directly  in  point  on 
the  question,  and  that  is  Zimeriski  v.  Insurance  Company,  52  North- 
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westerji  Reporter,  55,  in  which  the  Supreme  Court  of  Michigan  held 
that  demand  for  an  appraisal  made  fifty-seven  days  after  proofs  of  loss 
had  been  received  was  invalid  because  the  appraisal  could  not  have 
taken  place  within  the  sixty  days  provided  for  in  the  policy.  It  was 
said  by  the  court:  "The  company  had  given  no  notice  that  the  proofs 
of  loss  were  not  satisfactory  for  fifty-seven  days  after  the  proofs  had 
been  furnished.  They  then  served  a  notice,  which  comes  too  late  for  the 
plaintiff  to  make  a  selection  of  an  appraiser,  notify  the  company,  and 
have  the  appraisal  made,  until  after  the  period  fixed  for  the  payment  of 
the  loss,  dating  from  the  furnishing  of  proofs  of  loss,  had  expired. 
*  *  *  No  such  delay  was  within  the  contemplation  of  the  parties. 
There  is  nothing  in  the  record  to  excuse  it/'  We  think  this  the  cor- 
rect doctrine,  and  that  appellant  by  failing  to  demand  an  appraise- 
ment within  sixty  days  from  the  time  it  received  proofs  waived  its  right 
to  an  appraisement.  The  policy  construed  by  the  Michigan  court  was 
similar,  if  not  identical,  in  its  terms  with  that  before  this  court.  There 
was  no  evidence  contradicting  the  testimony  as  to  the  value  of  the  goods 
introduced  by  appellees,  and  the  introduction  of  the  testimony  as  to 
what  appellees  were  offered  for  the  goods  could  not  have  injuriously 
affected  appellant. 

An  agent  of  appellant  swore  that  he  mailed  to  appellees  on  February 
27,  1901,  a  letter  in  which  a  demand  for  an  appraisement  was  made, 
and  it  is  contended  that  this  fact  raised  the  presumption  that  they 
received  it.  That  may  be  true,  but  there  was  evidence  to  the  effect  that 
it  was  not  received,  and  that  destroyed  any  presumption  as  to  its  having 
been  received.    Presumptions  disappear  when  confronted  with  facts. 

The  court  charged  all  that  was  necessary  as  to  the  presumption  of 
receipt  of  the  letter,  and  it  was  not  error  to  refuse  the  special  instruc- 
tion on  the  same  subject.  The  charge  of  the  court  was  not  on  the  weight 
of  the  testimony. 

Concurrent  insurance  on  the  property  in  a  certain  sum  was  permitted, 
and  we  think  this  permission  was  broad  enough  to  permit  additional 
insurance  on  a  portion  of  the  property  as  well  as  on  the  whole  of  it, 
and  we  do  not  think  that  such  insurance  should  have  been  treated  as 
being  on  the  whole  stock  in  prorating  the  loss  between  the  insurers.  In 
the  case  of  Bardwell  v.  Insurance  Company,  118  Massachusetts,  465, 
one  company  had  insured  a  dwelling  and  woodshed,  household  furniture, 
barn  and  hay ;  another  had  insured  the  dwelling  and  shed,  and  the  court 
said :  "The  liability  of  each  is  determined  by  the  ternw  of  its  own  con- 
tract, and  is  not  modified  by  anything  in  the  contract  of  the  other 
which  may  enable  the  insured  to  claim  or  recover  for  a  larger  valuation 
or  amount  of  loss.  If,  for  instance,  the  other  had  been  a  valued  policy, 
so  that  the  insurers  were  precluded  from  disputing  the  valuation  agreed 
on,  and  thus  were  held-  for  the  full  amount  insured,  that  would  not 
affect  the  measure  of  the  risk  which  this  company  assumed,  nor  the 
amount  of  loss  for  which  it  is  responsible.  As  to  this  company,  under 
the  terms  of  its  policy  the  whole  amount  of  insurable  interest  at  risk  is 
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three-fourths  of  the  actual  value  of  the  property  as  found  by  the  jury. 
That  is  the  sum  to  be  apportioned,  without  regard  to  what  may  have 
been  agreed  on  by  the  contract  of  the  other  company,  or  ascertained 
by  a  jury  in  an  action  thereof/'  To  the  same  effect  are  Cromie  v.  In- 
surance Co.,  15  B.  Mon.  (Ky.),  432;  Angelrodt  v.  Insurance  Co.,  31 
Mo.,  593 ;  Royan  Insurance  Co.  v.  Roedel,  78  Pa.,  19. 

The  loss  was  shown  to  exceed  the  whole  of  the  insurance,  and  appel- 
lant can  not  complain  of  the  plan  adopted  by  the  trial  court  of  deduct- 
ing the  $450  collected  on  the  hardware  from  the  total  loss  and  making 
the  sum  remaining  the  basis  of  the  liability  of  appellant. 

The  policy  permitted  concurrent  insurance  in  the  sum  of  $5000,  and 
the  additional  insurance  on  the  hardware  is  embraced  in  that  provision. 
The  policy  did  not  require  concurrent  insurance  on  the  whole  property, 
and. insurance  on  a  part  of  the  property  was  concurrent  insurance. 

The  other  assignments  are  without  merit  and  need  not  be  discussed. 

The  judgment  is  affirmed. 

Affirmed. 


Franklin  Fire  Proofing  Company  v.  City  op  Dallas  et  al. 

Decided  May  14,  1902. 

1.— -Mandamus — Specific  Performance — Street  Paving  Contract. 

Where  a  city's  contract  for  grading  and  paving  a  street  binds  the  contractors 
to  repair  defects,  and  it  has  taken  a  bond  for  faithful  performance,  it  can  not 
compel  the  contractor  to  repair  by  mandatory  injunction,  since  it  has  an  adequate 
remedy  at  law  and  a  decree  of  specific  performance  could  not  be  enforced  by  the 
ordinary  processes  of  the  courts. 
2.— Same— Mandatory  Injunction. 

The  law  applying  to  an  ordinary  writ  of  mandamus  applies  to  the  writ  of 
mandatory  injunction. 

Appeal  from  Dallas.    Tried  below  before  Hon.  T.  F.  Nash. 

J.  J.  Eckford,  for  appellant. 

W.  T.  Henry  and  Jas.  J.  Collins,  for  appellee. 

FLY,  Associate  Justice. — The  city  of  Dallas  instituted  this  suit 
against  appellant  and  the  National  Surety  Company  to  obtain  a  manda- 
tory injunction  requiring  and  commanding  the  defendants  to  keep  and 
maintain  in  good  condition  a  certain  portion  of  Main  street  in  said  city 
for  the  period  of  ten  years  when  notified  by  the  city  engineer  according  to 
the  terms  of  a  certain  contract  made  by  appellant  with  the  city,  the 
surety  company  having  signed  a  bond  for  the  faithful  performance  of 
said  contract.  The  court  rendered  judgment  commanding  appellant  and 
the  surety  company  to  repair  the  street  as  prayed  for.    Afterwards  the 
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judgment  was  set  aside  as  to  the  surety  company  and  it  was  adjudged 
that  as  to  it  no  recovery  should  be  had  by  the  city  of  Dallas. 

On  January  18,  1899,  appellant  entered  into  a  contract  with  appellee 
by  which  it  agreed  to  grade,  fill,  and  pave  with  asphalt  Main  street,  in 
the  city  of  Dallas,  extending  from  the  east  side  of  Austin  street  to  the 
west  side  of  Ervay  street,  the  tools,  machinery,  and  material  to  be  fur- 
nished by  appellant.    The  contract  contained  the  following  provision: 

"The  said  contractor  also  in  consideration  of  the  payments  and  cove- 
nants hereinafter  mentioned,  to  be  made  and  performed  by  the  said  city, 
does  agree  and  undertake  to  keep  and  maintain  the  said  pavement  from 
foundation  to  surface  in  good  order  and  condition  for  a  period  of  ten 
years  from  the  day  the  pavement  is  completed  and  accepted  by  the  said 
engineer,  and  it  binds  itself  and  its  successors,  at  its  own  costs  and  ex- 
pense, to  maintain  and  look  after  such  pavement  and  to  replace  and 
restore  the  same,  or  any  part  thereof,  if  in  the  opinion  of  the  city  engineer 
(such  opinion  to  be  conclusive  on  the  question)  such  pavement  shall  with- 
in the  period  of  ten  years  from  its  completion  prove  worthless  or  unsuit- 
able for  the  purposes  intended,  because  of  defects  or  imperfections  in 
the  work  or  material,  and  to  make  all  repairs  which,  in  the  opinion  of 
the  city  engineer  of  the  city,  may  become  proper,  because  of  the  wear 
and  tear  of  the  pavement  or  from  any  imperfection  in  said  work  or 
materials,  or  from  rotting,  crumbling,  or  disintegration  of  the  materials 
which  may  have  taken  place  within  said  period  of  ten  years,  provided  that 
such  guarantee  shall  not  bind  such  contractor  to  maintain  and  repair  such 
pavement  against  injuries  thereto  caused  by_  casualties  or  accidents  not 
incident  to  the  usual  and  ordinary  uses  to  which  said  street  may  be  put 
by  the  public.  And  said  contractor  will,  at  the  time  of  entering  upon 
and  agreeing  to  this  contract,  give  an  approved  bond  in  the  sum  of  ten 
thousand  dollars  as  a  guarantee  hereunder,  during  the  period  extending 
from  the  date  of  this  contract,  to  five  years  from  the  completion  of  the 
pavement,  and  in  the  sum  of  five  thousand  dollars  for  the  remaining  five 
years,  conditioned  as  well  that  said  contractor  shall  keep  and  maintain 
the  said  pavement  in  the  condition  above  specified  for  the  said  period  of 
ten  years,  and  shall  replace  or  restore  the  same,  if  deemed  necessary  by 
the  engineer,  as  above  provided,  and  that  neither  the  city  nor  the  property 
holders  along  said  street  shall  be  at  any  expense  whatever  for  the  repair 
that  may  be  necessary  to  maintain  the  said  street  in  such  condition  as 
above  specified,  as,  that  the  said  contractor  shall  skillfully  and  in  a  good 
and  workmanlike  manner  construct  said  street  in  the  first  instance  and 
will  faithfully  perform  all  things  by  it  to  be  performed  according  to  the 
terms  and  conditions  of  this  contract." 

There  is  a  further  provision  as  follows : 

"That  if  at  any  time  within  ten  years  from  the  completion  of  the 
pavement  herein  contracted  for  the  said  pavement  shall,  in  the  opinion 
of  the  then  city  engineer,  whose  determination  shall  be  conclusive,  be  in 
need  of  repair  under  the  maintenance  clause  of  this  contract,  then  such 

Vol.  29  Civil— 29. 


450  29  Texas  Civil  Appeals  Reports.        [bth  District, 

engineer  shall  mail  a  notice  at  the  postoffice  in  Dallas,  directed  to  said 
contractor  at  Dallas,  Texas,  describing  the  kind  of  repair  required  and 
the  locality  thereof,  and  thereupon  such  contractor  shall  commence  to 
make  such  repair  within  five  days  after  the  mailing  of  such  notice,  and 
complete  the  same  under  the  direction  of  the  said  engineer  with  reason- 
able dispatch ;  and  if  the  said  contractor  shall  then  fail  to  commence  the 
said  work  of  repair  within  the  said  time,  the  said  city  may  then  cause 
said  work  to  be  done  at  the  expense  of  the  said  contractor  and  shall  then 
be  entitled  to  recover  double  the  amount  of  such  expense  as  a  penalty 
against  the  said  contractor  and  the  sureties  on  its  bond,  which  6um  may 
be  recovered  by  suit  on  said  bond  herein  provided  for,  and  in  such  case  the 
estimate  of  such  cost  made  by  said  engineer  shall  be  final  and  conclusive 
of  the  amount." 

At  the  same  time  the  contract  was  made  appellant  gave  a  bond,  with 
the  National  Surety  Company  as  surety,  for  the  faithful  performance 
of  the  contract.  The  street  was  paved  with  asphalt,  as  provided  in  the 
contract,  and  afterwards,  breaks  and  defects  appearing,  appellant  was 
given  notice  to  repair  and  failed  and  refused  to  do  so*  Main  street  was 
one  of  the  chief  thoroughfares  of  the  city. 

There  was  a  clear  infraction  of  the  contract  to  repair  for  ten  years, 
and  the  question  is  fully  and  fairly  presented,  can  the  city  of  Dallas, 
through  the  medium  of  a  mandatory  injunction,  enforce  a  specific  per- 
formance of  the  contract? 

It  is  stated  by  Mr.  Pomeroy  in  his  Equity  Jurisprudence,  section  1341, 
that  "where  the  agreement  stipulates  that  certain  acts  shall  not  be  done, 
an  injunction  preventing  the  commission  of  those  acts  is  evidently  the 
only  mode  of  enforcement;  but  the  remedy  of  injunction  is  not  con- 
fined to  contracts  whose  stipulations  are  negative;  it  often  extends  to 
those  which  are  affirmative  in  their  provisions,  where  the  affirmative 
stipulation  implies  or  includes  a  negative." 

The  same  author  says  that  the  universal  test  of  jurisdiction  in  the 
courts  of  England  and  America  is  the  inadequacy  of  the  legal  remedy 
for  damages.  He  confines  the  issuance  of  mandatory  injunctions  to 
cases  of  nuisance,  interference  with  easements,  or  continued  trespass, 
and  says  that  in  strictness  such  writs  are  merely  interlocutory  or  pre- 
liminary in  their  nature. 

The  learned  author  further  says:  'The  universal  test  of  the  juris- 
diction, admitted  alike  by  the  courts  of  England  and  of  the  United 
States,  is  the  inadequacy  of  the  legal  remedy  for  damages  in  the  class 
of  contracts  to  which  the  particular  instance  belongs."  The  three  classes 
of  contracts  to  which  Mr.  Pomeroy  says  the  writ  is  applicable  are:  "(1) 
Those  restrictive  covenants  which  create  equitable  easements;  (2)  agree- 
ments stipulating  for  personal  services  or  acts;  (3)  other  agreements 
generally  negative  in  their  nature."  Under  the  second  head  are  con- 
tracts for  special  or  extraordinary  personal  services,  as  for  example  by 
an  eminent  actor,  singer,  or  artist  and  the  issuance  of  the  writ  is  "•usti- 
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fied  because  the  remedy  at  law  for  damages  would  be  wholly  inadequate. 
It  is,  however,  a  familiar  doctrine  that  a  court  of  equity  will  not  exercise 
its  jurisdiction  to  grant  the  remedy  of  specific  performance,  however  in- 
adequate may  be  the  remedy  of  damages,  whenever  the  contract  is  of 
such  a  nature  that  the  decree  for  its  specific  performance  can  not  be 
enforced  and  its  obedience  compelled  by  the  ordinary  processes  of  the 
court." 

In  this  case  the  contract  is  for  a  continuous  service  during  ten  years 
as  often  as  the  defects  in  the  streets  may  require  repairs,  and  a  decree  of 
specific  performance  would  be  an  impossibility,  because  a  court  can  not 
by  its  ordinary  means  and  instrumentalities  enforce  its  decree.  The 
work  to  be  done  on  the  street  in  the  future  is  indefinite  and  unknown, 
and  a  court  could  not  assume  the  care,  supervision,  and  control  of  a 
contract  where  the  details  are  necessarily  indefinite.  The  trial  court 
realized  its  inability  to  enforce  the  performance  of  the  contract,  as 
prayed  for  by  appellee,  and  by  its  decree  only  required  the  repair  of 
defects  then  existing. 

In  this  case  appellant  had  a  full  and  adequate  remedy  at  law  for  any 
failure  to  comply  with  the  terms  of  the  contract,  the  performance  of 
which  was  insured  by  a  valid  bond  given  in  connection  with  it. 

A  number  of  cases  have  been  cited  by  appellee  to  sustain  the  judgment 
of  the  trial  court,  but  not  one  contains  anything  tending  to  sustain  the 
issuance  of  a  mandatory  injunction  to  compel  the  partial  performance  of 
a  contract  like  the  one  in  this  case,  as  a  brief  review  of  them  will  clearly 
demonstrate. 

The  injunction  sought  in  the  case  of  the  State  of  Texas  v.  Goodnight, 
70  Texas,  682,  was  to  compel  the  removal  of  fences  placed  around  lands 
belonging  to  the  State.  The  object  was  not  to  enforce  a  contract  but  to 
compel  the  undoing  of  a  wrong  and  trespass  committed.  The  fence  was 
a  public  nuisance. 

So  in  the  case  of  Summer  v.  Crawford,  91  Texas,  129,  the  injunction 
was  issued  to  compel  the  restoration  of  goods  unlawfully  taken  from  a 
trustee  by  a  sheriff.  It  was  not  granted  to  enforce  a  contract  but  to 
prevent  a  trespass. 

In  the  case  of  Cleburne  Water,  Ice  and  Lighting  Company  v.  City  of 
Cleburne,  the  former  had  agreed  to  furnish  water  at  certain  rates  and 
had  charged  higher  rates,  and  had  threatened  to  cut  off  the  supply  of 
water  unless  the  higher  rate  was  paid,  and  it  was  held  that  the  water 
company  could  be  restrained  by  injunction  from  committing  the  intended 
wrong,  and  indirectly  such  restraint  compelled  the  water  company  to 
comply  with  its  contract,  which  was  definite  and  the  performance  of 
which  was  capable  of  being  enforced. 

In  all  the  cases  cited  from  other  States  the  writs  were  issued  to  compel 
the  performance  of  statutory  duties,  the  removal  of  nuisances  or  the 
restoration  of  highways  torn  up  by  parties. 

In  the  case  of  City  of  Moundsville  v.  Railway,  20  Lawyers'  ReDorts 
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Annotated,  161,  decided  by  the  Supreme  Court  of  Appeals  of  West 
Virginia,  and  strongly  relied  on  by  appellee,  the  railway  company  by 
permission  of  the  city  had  torn  up  a  street  in  order  to  place  its  track 
thereon,  the  ordinance  granting  such  permission  requiring  that  the 
railway  company  should  put  the  street  in  good  order.  This  the  rail- 
way company  refused  to  do,  and  it  was  held  that  it  could  be  compelled 
to  do  so  through  a  mandatory  injunction.  The  railway  company  had 
torn  up  the  street  and  the  West  Virginia  court  held  that  the  company  had 
created  a  public  nuisance,  and  that  under  the  common  law,  the  statutes 
of  the  State,  and  the  ordinance  of  the  city  the  railroad  company  owed 
the  duty  to  the  public  to  place  in  order  a  public  highway  torn  up  by  it 
It  is  not  intimated  in  that  or  any  other  opinion  that  a  contract  will  be 
enforced  between  a  city  and  a  private  corporation  merely  because  a  fail- 
ure to  do  so  may  indirectly  affect  the  public  interest. 

Appellant  is  a  private  corporation  owing  no  duty  to  the  public  so  far 
as  the  streets  of  Dallas  are  concerned,  and  in  considering  the  propriety 
of  granting  a  mandatory  injunction  to  compel  it  to  repair  Main  street, 
in  Dallas,  its  contract  must  be  viewed  as  would  the  contract  of  an  in- 
dividual. The  defects  in  the  street  were  not  caused  through  its  agency, 
and  if  a  nuisance  has  arisen  through  a  failure  to  repair,  its  inaction  does 
not  furnish  a  basis  for  an  application  to  a  court  of  equity  for  relief. 
It  owes  no  more  duty  to  the  public  in  connection  with  this  contract  than 
any  individual  would  owe  in  any  other  contract,  and  there  is  a  full  and 
adequate  remedy  at  law  for  any  injury  resulting  from  the  breach  of  the 
contract.  The  duty  to  keep  the  streets  in  order  rests  upon  appellee, 
and  where  it  has  contracted  with  a  corporation  or  individual  to  perform 
this  duty  for  it,  its  duty  remains  the  same,  and  it  must  in  case  of  a 
breach  of  the  contract  to  make  repairs  find  redress  as  anyone  else  would 
in  case  of  such  breach. 

The  law  applying  to  an  ordinary  writ  of  mandamus  applies  to  the 
writ  given  the  dubious  and  somewhat  contradictory  title  of  "mandatory 
injunction,"  and  in  the  case  of  Street  Railway  v.  State,  90  Texas,  520,  it 
was  held  that  a  corporation  could  not  be  compelled  by  mandamus  to  per- 
form an  act  not  made  incumbent  on  it  by  its  charter  or  the  statutes  of 
the  State.  The  decision  quotes  approvingly  from  Redfield  on  Railway 
as  follows :  "Where  the  charter  of  a  corporation  or  the  general  statute 
in  force  and  applicable  to  the  subject  imposes  a  specific  duty,  either  in 
terms  or  by  fair  and  reasonable  construction  and  implication,  and  there 
is  no  specific  or  adequate  remedy,  the  writ  of  mandamus  will  be  awarded." 
The  court  said:  "The  Legislature  in  creating  a  corporation  has  the 
power  to  give  it  an  option  to  do  or  not  to  do  the  acts  which  it  is  authorized 
to  perform.  On  the  other  hand,  it  may  impose  upon  the  corporation^ 
as  the  law  of  its  creation,  the  obligation  to  exercise  to  their  fullest  extent 
the  powers  which  are  granted.  In  either  case,  the  proposed  corporators 
may  accept  or  not ;  and  in  the  latter,  if  they  do  accept,  they  may  be  com- 
pelled by  mandamus  to  perform  the  duties  so  imposed."     In  other  words, 
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the  decision  holds  that  a  private  corporation  can  not  be  compelled  by 
mandamus  to  perform  a  duty  not  imposed  by  general  statute  or  the  terms 
of  its  charter.  It  is  not  claimed  that  the  writ  is  sought  in  this  case 
to  compel  a  statutory  or  charter  duty. 

The  judgment  is  reversed  and  the  cause  dismissed. 

Reversed  and  dismissed. 

Writ  of  error  refused. 


J.  H.  and  A.  H.  Burns  v.  J.  M.  Skelton. 

Decided  May  14,  1902. 

Judgment—Dormancy— Nunc  pro  Tunc  Entry. 

Where  a  judgment  of  a  justice  court  was  rendered  but  no  entry  of  it  was 
made  and  no  execution  issued  thereon  for  more  than  ten  years,  it  wholly  ceased 
to  have  any  effect  and  could  not  be  revived  by  an  action  of  sire  facias,  and  a 
nunc  pro  tunc  entry  of  it  by  order  of  the  justice  court  more  than  ten  years  after 
its  rendition  being  also  of  no  effect,  a  mandamus  to  compel  the  issuance  of  exe- 
cution on  the  judgment  will  be  refused. 

Appeal  from  Dallas.    Tried  below  before  Hon.  T.  P.  Nash. 

Morris  &  Crow,  for  appellants. 

Hielrant  &  Scott,  for  appellee. 

NEILL,  Associate  Justice. — This  is  an  application  for  a  writ  of 
mandamus  brought  by  appellants  to  compel  appellee,  J.  M.  Skelton, 
justice  of  the  peace  of  Precinct  No.  1  of  Dallas  County,  to  issue  an  execu- 
tion on  a  judgment  rendered  in  the  Justice  Court  of  his  precinct  on 
July  24,  1891,  for  $147.40  in  favor  of  appellants  against  R.  T.  Smith, 
but  of  which  no  entry  was  made  until  the  31st  day  of  August,  1901, 
when  it  was  entered  nunc  pro  tunc  as  of  the  day  (July  24,  1891)  when 
it  was  rendered.  No  execution  was  ever  issued  upon  the  judgment. 
After  the  nunc  pro  tunc  entry  of  the  judgment,  appellants  applied  to 
appellee,  the  justice  of  the  court  in  which  the  judgment  was  rendered,  for 
a  writ  of  execution,  which  he  declined  and  refused  to  issue. 

The  application  of  appellants  to  the  District  Court  to  compel  him  to 
issue  such  execution  upon  hearing  was  refused,  and  from  its  judgment 
refusing  to  award  the  writ  of  mandamus  prayed  for,  this  appeal  is 
prosecuted. 

The  appellants  contend  that  the  judgment  was  not  in  force  and  oper- 
ative as  a  judgment  until  the  30th  day  of  August,  1891,  when  it  was 
entered  on  the  docket  or  minutes  of  the  court,  and  that  until  that  date 
no  execution  could  have  been  issued. 

"On  the  11th  day  after  the  rendition  of  any  final  judgment,  if  the  case 
has  not  been  appealed  and  no  stay  of  execution  has  been  granted,  it  shall 
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be  the  duty  of  the  justice  to  issue  an  execution  for  the  enforcement  of 
such  judgment  and  the  collection  of  the  costs."    Rev.  Stats.,  art.  166 1. 

"If  no  execution  is  issued  within  twelve  months  after  the  rendition 
of  the  judgment,  the  judgment  shall  become  dormant,  and  no  execution 
shall  issue  thereon  unless  such  judgment  be  revived."  Bev.  Stats.,  art 
1664. 

"A  judgment  in  any  court  of  record  within  this  State,  where  execu- 
tion has  not  issued  within  twelve  months  after  the  rendition  of  the  judg- 
ment, may  be  revived  by  scire  facias,  or  an  action  of  debt  brought  thereon 
within  ten  years  after  the  date  of  judgment,  and  not  after." 

"The  rendition  of  a  judgment  is  the  judicial  act  of  the  court  in 
pronouncing  the  sentence  of  the  law  upon  the  facts  in  controversy  as 
ascertained  by  the  pleadings  and  the  verdict  The  entry  of  a  judgment 
is  a  ministerial  act  which  consists  in  spreading  upon  the  record  a  state* 
ment  of  the  final  conclusion  reached  by  the  court  in  the  matter,  thus 
furnishing  external  and  incontestable  evidence  of  the  sentence  given,  and 
designed  to  stand  as  a  perpetual  memorial  of  its  action.  It  is  the  former, 
therefore,  that  is  the  effective  result  of  the  litigation.  In  the  nature  of 
things,  a  judgment  must  be  rendered  before  it  can  be  entered.  And  not 
only  that,  but  though  the  judgment  be  not  entered  at  all,  still  it  is  none 
the  less  a  judgment  The  omission  to  enter  it  does  not  destroy  it,  nor 
does  its  vitality  remain  in  abeyance  until  it  is  put  upon  the  record.  The 
entry  may  be  supplied,  perhaps  after  the  lapse  of  years,  by  an  order 
nunc  pro  tunc."    Black  on  Judg.,  sec.  106.  , 

Except  as  to  the  rights  of  third  parties,  a  judgment  nunc  pro  tunc  is 
retrospective,  and  has  the  6ame  force  and  effect,  to  all  intents  and  pur- 
poses, as  if  it  had  been  entered  at  the  time  when  the  judgment  was 
oroginally  rendered.  Preem.  on  Judg.,  sec.  67;  Nabers  v.  Meredith,  67 
Ala.,  330 ;  Graham  v.  Lynn,  39  Am.  Dec,  493 ;  Rugg  v.  Parker,  9  Gray,. 
206 ;  Chichester  v.  Cande,  3  Cow.,  39,  15  Am.  Dec,  238 ;  Pavis  v.  Shaver, 
91  Am.  Dec,  92. 

An  execution  is  authorized  for  the  purpose  of  making  effectual  the 
judgment  or  order  of  the  court  It  must,  of  course,  follow  that  plain- 
tiff may  have  it  issued  as  soon  as  the  time  comes  when  he  is  entitled  to 
the  satisfaction  of  his  judgment  or  decree,  and  this  is,  as  we  have  seen 
in  a  case  like  this,  "on  the  11th  day  after  the  rendition  of  final  judgment." 
Freem.  on  Ex.,  sec.  24.  If  a  judgment  is  rendered  a  writ  of  execution 
may  issue  before  its  formal  entry  (Graham  v.  Lynn,  supra) ;  and  as  be- 
tween the  parties  a  nunc  pro  tunc  entry  of  the  judgment  so  operates  as 
to  save  the  execution  which  had  theretofore  been  issued.  Doughty  v. 
Meek,  105  Iowa,  16 ;  74  N.  W.  Rep.,  744,  67  Am.  St  Rep.,  282.  The 
entry  of  a  judgment  nunc  pro  tunc  presupposes  the  actual  rendition  of 
a  judgment  at  the  prior  date  stated  in  such  entry. 

As  is  seen,  the  judgment  was  rendered  on  the  24th  day  of  July,  1891, 
and  though  execution  could  have  been  issued  upon  it  within  the  time 
prescribed  by  law,  none  has  ever  been  issued  thereon.  It  became  dor- 
mant, had  not  been  revived  when  the  nunc  pro  tunc  entry  was  made, 
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nor  was  it  revived  by  such  entry,  and  ten  years  having  elapsed  after  the 
date  of  its  rendition,  it  could  not  be  revived,  or  an  action  of  debt  brought 
thereon  afterwards.  The  judgment  was  not  only  dormant,  but  dead,  and 
could  not  be  resurrected  when  appellant  applied  to  the  appellee  for  the 
execution.  Had  the  application  been  granted,  the  execution  would  bave 
been  without  a  judgment  to  support  it,  and  absolutely  void.  Therefore 
the  court  did  not  err  in  refusing  to  compel  the  appellee  by  mandamus  to 
issue  the  execution. 

The  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


J.  P.  Crosby  v.  F.  L.  Bonnowsky. 

Decided  May  28,  1002. 

1.— Landlord  and  Tenant— Tax  Sale. 

A  tenant  may  become  the  purchaser  of  the  land  at  a  judicial  sale  of  it  for 
taxes,  and  may  assert  the  title  so  acquired  without  coming  within  the  rule 
inhibiting  a  tenant  from  denying  the  title  of  the  landlord,  since  a  tenant  is  not 
charged  with  the  duty  of  protecting  the  land  from  judicial  sales. 

2. — Tax  Sale — Irregularities— Collateral  Attack. 

In  a  proceeding  to  foreclose  a  tax  lien  on  land  of  a  nonresident  served  by 
publication,  failure  of  the  court  to  appoint  an  attorney  for  the  defendant  and  to 
file  a  statement  of  the  evidence,  as  required  by  the  statute,  does  not  render  the 
judgment  subject  to  collateral  attack,  but  can  be  taken  advantage  of  only  by 
appeal  or  bill  of  review.    Rev.  Stats.,  art.  1346. 

3. — Same — Notice  of  Sale. 

So  the  failure  of  the  sheriff  in  such  a  case  to  notify  the  nonresident  land 
owner  or  his  attorney  of  the  sale,  no  attorney  having  been  appointed,  will  not 
affect  the  validity  of  the  sale. 

4. — Same — Equitable  Relief — Inadequacy  of  Price. 

Equity  will  not  afford  relief  against  a  sale  under  foreclosure  of  a  tax  lien  for 
mere  inadequacy  of  the  consideration  paid. 

5. — Same— Order  of  Sale. 

Where  in  trespass  to  try  title  plaintiff  alleged  that  defendant  claimed  under 
a  foreclosure  decree  and  order  of  sale,  it  was  not  necessary  for  defendant  to  prove 
the  order  of  sale,  as  it  is  not  necessary  that  an  allegation  in  plaintiff's  pleading 
should  be  offered  in  evidence  against  him. 

Appeal  from  Menard.     Trial  below  before  Hon.  J.  W.  Timmins. 

Stapleton  &  Meek,  for  appellant. 

Wright  &  Wynn  and  S.  W.  Ainsworth,  for  appellee. 

JAMES,  Associate  Justice. — The  second  amended  original  petition 
consists  first  of  the  ordinary  allegations  in  trespass  to  try  title.  In  addi- 
tion, plaintiff  Crosby  alleged  that  defendant  set  up  a  claim  to  the  land 
under  a  sheriffs  deed  by  virtue  of  a  sale  under  a  decree  and  order  of 
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sale  from  the  District  Court  of  Menard  County,  the  judgment  rendered 
on  November  10,  1897,  in  favor  of  the  State  against  appellant  for  $5.40, 
the  taxes  on  the  320  acres  in  question  for  the  year  1895,  together  with 
interest  and  costs  amounting  in  all  to  $25.70.  That  the  judgment  was 
had  upon  service  by  publication,  upon  affidavit  of  the  county  attorney 
that  the  residence  of  defendant  was  unknown.  That  defendant  not  ap- 
pearing when  the  case  was  called  for  trial  the  cause  was  proceeded  with, 
no  attorney  being  appointed  by  the  court  to  represent  the  absent  defend- 
ant, and  judgment  was  rendered  without  any  statement  of  the  evidence 
being  prepared  and  filed  by  the  judge  with  the  papers  of  the  cause.  That 
no  notice  was  given  of  the  sale  to  anyone  by  the  sheriff,  his  return 
reciting  "residence  unknown, — no  attorney."  That  at  the  sale  Bon- 
nowsky  became  the  purchaser  for  $25.70,  which  he  paid  and  for  which 
he  received  the  sheriff's  deed  for  the  land.  That  the  land  was  reasonably 
worth  $1000  at  the  time  of  the  sale  and  $1500  at  this  time.  That  said 
tract  had  been  regularly  rendered  for  taxes  and  taxes  paid  for  many 
years  prior  to  and  including  1895  by  his  agent  Eggleston,  at  Austin, 
who  died  in  1895,  whose  partner  Goldbeck,  after  the  rendition  for  that 
year,  neglected  to  pay  such  taxes,  of  which,  residing  in  New  York,  plain- 
tiff was  totally  ignorant,  also  ignorant  of  said  tax  suit  That  the  judg- 
ment was  irregular  and  voidable  as  to  him  because  he  was  not  served  with 
citation  and  no  attorney  appointed  to  represent  him  and  no  statement 
of  facts  filed  in  the  cause,  and  the  purchase  by  Bonnowsky  should  be  set 
aside  because  it  was  made  for  a  grossly  inadequate  consideration  and 
plaintiff  had  no  notice,  nor  was  he  given  any  notice  of  the  sale,  or  that 
his  land  had  been  levied  on  by  the  State  for  the  purpose  of  sale;  that 
Bonnowsky  had  full  knowledge  and  notice  of  plaintiffs  ownership  of 
the  land  and  of  its  rendition  in  his  name  and  payment  of  taxes  by  him, 
and  that  he  had  the  land  inclosed  in  his  pasture,  and  that  for  some  years 
prior  thereto  leased  the  land  from  plaintiff  through  his  agents  aforesaid 
and  was  estopped  to  deny  his  landlord's  title. 

That  the  foregoing  facts  and  circumstances  under  which  Bonnowsky 
purchased  the  land,  together  with  the  grossly  inadequate  price,  were 
sufficient  to  put  him  on  inquiry  and  notice  of  the  irregularities  in  pro- 
curing the  judgment  and  in  said  sheriff's  sale.  That  plaintiff  has  re- 
peatedly tendered  to  him  the  amount  of  his  bid,  $25.70,  and  now  brings 
and  tenders  the  same.  That  he  is  a  nonresident  and  had  no  knowledge 
of  the  proceedings  and  of  said  sale  until  shortly  before  the  institution  of 
this  suit,  and  immediately  upon  learning  the  same  he  instituted  pro- 
ceedings. He  prayed  that  the  sale  be  declared  void  and  canceled,  and 
that  he  have  judgment  for  the  title  and  possession  and  damages,  costs, 
etc. 

There  was  a  general  demurrer,  and  special  exceptions.  The  judgment 
recites  that  defendant's  exceptions  were  sustained,  "and  that  those  parts 
of  the  petition  to  which  the  exceptions  were  made  and  sustained  be 
stricken  out  and  that  the  cause  stand  for  trial  upon  the  petition  as  a 
petition  in  trespass  to  try  title."     The  parts  of  the  petition  to  which 
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the  exceptions  were  directed  consisted  of  the  averment  that  no  attorney 
had  been  appointed  to  represent  the  absent  defendant  at  the  trial;  the 
averment  that  no  statement  of  the  evidence  had  been  prepared  and  filed 
by  the  judge;  the  averment  that  no  notice  was  sent  to  plaintiff  or  his 
attorney  of  the  advertisement  of  sale ;  and  the  averment  of  estoppel.  All 
these  were  stricken  out,  and  the  order  was  in  effect  that  the  petition 
otherwise  should  stand  and  the  case  be  tried  as  in  trespass  to  try  title. 

The  matter  of  estoppel  amounts  to  nothing.  Bonnowsky  is  not  denying 
his  landlord's  title.  Nor  was  there  any  duty  resting  upon  him  to  protect 
plaintiff  from  the  sale  of  this  land  under  judgments,  even  if  we  construe 
the  petition  as  alleging  that  he  was  plaintiff's  tenant  at  the  time  of  the 
sale.    It  was  open  for  him  to  bid  at  the  sale,  as  well  as  anyone  else. 

The  fact  that  no  statement  of  the  evidence  was  filed  by  the  judge  in 
the  cause  in  which  the  judgment  was  rendered  did  not  affect  its  validity. 
In  our  opinion  it  gave  cause  for  reversal  upon  appeal  or  writ  of  error 
or  bill  of  review  only.  Buse  v.  Bartlett,  1  Texas  Civ.  App.,  335 ;  Byrnes 
v.  Sampson,  74  Texas  84;  Davis  v.  Davis,  24  Texas,  190;  Thomas  v. 
Jones,  41  Texas,  265. 

The  fact  that  no  attorney  was  appointed  is  error  of  a  similar  nature. 
This  requirement  of  the  statute  was  not  a  part  of  the  service, — that  had 
already  been  obtained.  Jurisdiction  over  the  defendant  in  so  far  as 
the  right  to  foreclose  the  lien  was  concerned  was  already  had.  The  ap- 
pointment of  an  attorney  was  no  more  indispensable  than  the  filing  of  a 
statement  of  the  evidence ;  both  these  requirements  are  prescribed  by  the 
same  article  (article  1346,  Sayles'  Revised  Statutes),  and  relate  to  the 
mode  of  trial  and  affect  the  procedure  only.  A  failure  to  comply  with 
either  of  these  requirements  would  be  available  on  appeal,  but  not  in 
any  other  proceeding.    Thomas  v.  Mahone,  72  Ky.,  111. 

This  we  understand  is  the  settled  rule  in  this  State  where  minors  are 
defendants,  the  statute  in  such  cases  being  the  same.  Alston  v.  Em- 
merson,  83  Texas,  237. 

The  failure  of  the  sheriff  to  notify  the  defendant  in  the  judgment  or 
his  attorney  can  have  no  effect  in  this  case.  There  was  no  attorney  of 
record  and  the  defendant's  residence  appears  to  have  been  unknown. 

We  think  we  have  upon  the  averments  of  the  amended  petition  no 
fact  alleged  showing  a  single  circumstance  which,  taken  with  the  gross 
inadequacy  of  the  consideration,  would  require  in  equity  that  the  sale 
be  set  aside.    Inadequacy  alone  is  not  sufficient. 

The  court  did  not  err  in  disregarding  the  several  special  matters 
pleaded  by  plaintiff  to  set  aside  the  sale.  Plaintiff  showed  title.  De- 
fendant put  in  evidence  the  foreclosure  decree  and  the  sheriff's  deed, 
but  not  the  order  of  sale.  It  is  now  insisted  by  appellant  that  we  should 
reverse  and  render  judgment  for  him  upon  this  condition  of  the  state- 
ment of  facts.  The  allegation  in  plaintiff's  petition  of  the  order  of  sale 
was  not  one  of  the  parts  actually  stricken  out  by  the  court.  It  was 
not  mentioned  in  the  exceptions,  and  the  order  is  that  it  strike  out  only 
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those  parts  to  which  the  exceptions  were  made.  There  was  no  amend- 
ment of  the  pleading,  and  the  allegations  of  the  decree,  the  order  of  sale, 
and  the  sheriffs  deed,  were  all  allowed  to  remain  in  the  pleading.  Under 
these  circumstances  there  was  no  necessity  for  defendant  to  prove  the 
order  of  sale.  It  was  not  necessary  that  an  allegation  in  plaintiff's  plead- 
ing should  be  offered  in  evidence  to  be  considered  against  him. 

Since  writing  the  above  opinion,  the  court  certified  to  the  Supreme 
Court  one  of  the  questions  involved,  which  has  been  answered  consistently 
with  the  opinion.     See  95  Texas,  449. 

Affirmed. 

Writ  of  error  refused. 


Amzie  Moss  et  al.  G.  W.  Smith  et  al. 

Decided  April  30,  1902. 

1.— Homestead— Abandonment — Separate  Property. 

Where  defendant,  having  his  homestead  on  land  the  separate  property  of  his 
deceased  wife,  rented  it  out  and  bought  another  tract  and  removed  with  his 
family  to  it  with  the  intention  of  making  that  his  home  in  the  future,  there  was 
an  abandonment  of  the  former  homestead,  and  although  he  removed  back  to  it 
a  year  later,  he  could  no  longer  assert  as  against  tne  heirs  of  the  wife  the 
right  given  him  by  the  constitution  to  use  the  property  so  long  as  he  should  elect 
to  occupy  it  as  a  homestead.    Const.,  art.  16,  sec.  52. 

2. — Same — Surviving  Spouse. 

The  same  rules  govern  in  the  case  of  an  abandonment  of  the  homestead  by 
a  surviving  husband  or  wife  as  control  in  other  cases  of  abandonment  of  home- 
stead rights. 

Error  from  Gillespie.     Tried  below  before  Hon.  M.  D.  Slator. 

Walter  Anderson,  for  plaintiffs  in  error. 

Moursund  &  Moursund,  for  defendants  in  error. 

FLY,  Associate  Justice. — This  is  an  action  of  trespass  to  try  title 
to  100  acres  of  land  in  Gillespie  County,  instituted  by  Mrs.  Amzie  Moss, 
joined  by  her  husband,  David  Moss,  against  appellee.  The  cause  was 
tried  by  the  court  and  judgment  rendered  in  favor  of  appellee. 

There  is  no  statement  of  facts,  and  this  court  is  necessarily  confined  to 
the  findings  of  facts  for  its  conclusions  of  facts. 

The  land  in  controversy  was  the  separate  property  of  Lucy  E.  Smith, 
the  first  wife  of  appellee  and  the  mother  of  Mrs.  Moss.  It  was  paid  for 
with  money  realized  by  her  from  the  sale  of  a  tract  of  land  owned  by  her 
in  her  separate  right.  She  died  in  1884,  leaving  surviving  her  appellee  and 
her  daughter  Amzie,  then  a  child.  In  1886  appellee  married  his  present 
wife  and  occupied  the  land  as  his  homestead  until  1887,  when  he  bought  a 
tract  of  land  in  Wilson  County  and  moved  with  his  wife  and  children  to 
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it  and  made  it  his  homestead.  He  rented  the  land  in  controversy  to 
a  brother.  The  court  found  that  he  occupied  the  Wilson  County  land  as 
his  home  "with  the  avowed  purpose  of  making  the  same  his  home  in  the 
future."  He  returned  with  his  family  to  the  land  in  Gillespie  County, 
after  living  a  year  in  Wilson  County.  Mrs.  Moss  being  a  minor  at  the 
time,  married  in  1899.  The  rents  appropriated  by  appellee  fully  equaled 
in  value  improvements  made  by  him. 

It  is  provided  in  the  Constitution,  section  52,  article  16,  that  on  the 
death  of  the  husband  or  wife  the  homestead  shall  descend  and  vest  as 
other  property,  and  shall  be  governed  by  the  same  laws  of  descent  and 
distribution,  but  that  it  shall  not  be  partitioned  among  the  heirs  so  long 
as  the  survivor  may  elect  to  use  or  occupy  it  as  a  homestead.  Under 
this  constitutional  provision,  upon  the  death  of  Lucy  E.  Smith  her  land 
descended  and  vested  in  her  daughter  subject  to  the  right  of  the  sur- 
viving husband  to  use  or  occupy  the  same  as  a  homestead. 

The  only  question,  therefore,  presented  by  the  record  is  as  to  what  effect 
the  acquisition  of  the  homestead  in  Wilson  County  had  upon  the  home- 
stead right  appellee  had  in  the  land  of  his  deceased  wife.  That  a  new 
homestead  was  obtained,  and  it  was  secured  with  the  intent  and  purpose 
of  making  it  the  permanent  home  of  the  family,  is  found  by  the  trial 
judge,  and  while  he  does  not  in  terms  find  an  abandonment  of  the  home- 
stead of  his  first  wife,  it  was  evidently  so  intended  by  him,  as  in  his 
conclusions  of  law  he  holds  that  "the  fact  that  the  defendant  in  1887 
abandoned  the  said  land  as  his  home  and  acquired  a  homestead  in 
Wilson  County,"  did  not  deprive  him  of  his  homestead  right  in  the 
property  in  controversy. 

It  is  conclusive  to  us  that  the  same  rules  as  to  abandonment  would 
prevail  in  case  of  a  homestead  held  by  a  surviving  husband  or  wife  as 
would  prevail  in  any  other  case  of  abandonment  of  homestead  rights. 
'  That  in  other  cases  the  acts  of  appellee  would  constitute  an  abandonment 
does  not  admit  of  a  doubt.  "It  has  often  been  said  that  the  most  satis- 
factory evidence  of  the  abandonment  of  a  place  once  a  homestead  is  the 
acquisition  of  another."  Slavin  v.  Wheeler,  61  Texas,  654;  Weaver  v. 
Nugent,  72  Texas,  278. 

Appellee's  right  under  the  Constitution  to  a  homestead  in  the  land  was 
conditioned  on  his  use  or  occupancy  of  it,  and  the  moment  he  abandoned 
it  he  lost  his  homestead  right,  and  it  was  no  longer  protected  from  the 
rights  of  the  children.  It  became  the  absolute  property  of  Mrs.  Moss, 
subject  only  to  a  life  estate  of  appellee  in  one-third  of  the  same. 

There  is  no  basis  for  the  claim  that  so  long  as  the  rights  of  others  had 
not  intervened  appellee  could  resume  the  homestead  rights  he  had 
abandoned  and  defeat  thereby  the  rights  of  the  daughter.  He  could  not 
abandon  the  rights  given  him  by  law  and  resume  them  at  his  pleasure. 
Upon  the  abandonment  the  rights  of  the  daughter  accrued,  and  no  subse- 
quent act  of  her  father  could  interfere  with  or  prejudice  her  rights. 

There  was  no  prayer  for  partition,  and  this  court,  therefore,  has  no 
authority  to  decree  one,  but  it  is  the  order  of  this  court  that  the  judgment 
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of  the  trial  court  be  revertfcd,  and  that  appellant,  Amzie  Moss,  do  have 
and  recover  of  appellee  the  land  in  controversy,  subject  to  his  life  estate 
in  one-third  of  the  same. 

Reversed  and  rendered. 
Writ  of  error  refused. 


Denison  &  Sherman  Railway  Company  v.  William  L.  Randell. 

Decided  May  17,  1902. 

1.— Damage*— Double  Recovery— Mental  Suffering. 

In  an  action  of  damages  for  an  assault  a  charge  authorizing  a  recovery  for 
the  physical  and  mental  suffering  and  also  the  humiliation  suffered  by  plaintiff 
was  not  reversible  error  as  allowing  double  damages,  in  that  humiliation  is  one 
of  the  forms  of  mental  suffering,  where  it  fairly  appeared  from  the  whole  case 
that  the  jury  did  not  allow  double  damages,  the  verdict  being,  in  view  of  the 
evidence,  not  a  large  one. 

*.— Same— Exemplary  Damages— Assault. 

Evidence  that  defendant's  car  conductor,  upon  demanding  fare  from  plaintiff 
and  receiving  a  reply  that  the  fare  had  been  already  paid,  struck  plaintiff  in 
the  face  repeatedly  and  kicked  him  although  plaintiff  did  not  attempt  to  strike 
the  conductor,  warranted  a  charge  on  exemplary  damages  and  a  recovery  there- 
for. 

3. — Same — Corporation— Ratification  of  Agent's  Act. 

A  corporation  is  liable  in  exemplary  damages  for  the  act  of  an  agent  which  it 
authorizes,  participates  in,  or  ratines,  and  where  a  railway  company's  manager 
was  present  at  the  trial  and  conviction  of  one  of  its  conductors  for  an  assault 
on  plaintiff  while  collecting  fares,  and  paid  the  conductor's  fine,  and  retained  him 
in  the  company's  service  thereafter,  there  was  a  sufficient  ratification  of  the  con- 
ductor's act  in  making  the  assault. 

Appeal  from  the  County  Court  of  Grayson.  Tried  below  before  Hon. 
J.  D.  Woods. 

Moseley  &  Smith,  for  appellant. 

Wolfe,  Hare  &  Semple,  for  appellee. 

BOOKHOUT,  Associate  Justice. — This  was  a  suit  instituted  by  ap- 
pellee as  plaintiff,  against  appellant  as  defendant,  to  recover  damages  for 
personal  injuries.  Plaintiff  alleged  that  on  August  11,  1901,  while  he  was 
a  lawful  passenger  on  defendant's  street  car,  his  fare  having  been  paid  in 
cash,  he  received  injuries  from  a  malicious  and  intentional  assault  made 
upon  him  without  provocation ;  that  defendant  ratified  said  assault,  which 
plaintiff  alleges  was  made  with  the  deliberate  intention  on  the  part  of 
defendant  and  its  employes  to  harass,  injure,  and  humiliate  plaintiff; 
that  thereby  defendant  is  liable  to  the  plaintiff  in  the  sum  of  $800  for 
actual  damages  and  in  the  further  sum  of  $200  for  exemplary  damages. 

Defendant  replied  by  general  denial,  and  specially  plead  that  its  em- 
ploye, the  conductor  on  said  car,  truly  believing  that  plaintiff  had  not 
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paid  his  fare  for  passage  on  said  car,  and  that  on  the  other  hand 
plaintiff  was  trying  to  beat  his  way,  demanded  that  plaintiff  pay  his 
fare  or  produce  an  identification  check  or  receipt,  which  receipt  or  check 
was  given  to  plaintiff  if  he  was  a  lawful  passenger  and  paid  his  fare,  in 
accordance  with  the  rules  of  the  company,  and  in  accordance  with  the 
agreement  entered  into  between  defendant  and  every  passenger  who  pays 
cash  fare  for  passage  from  Denison  to  Sherman  on  defendant's  cars ;  that 
plaintiff  did  receive,  and  was  bound  to  produce  on  demand  of  the  defend- 
ant's conductor,  such  receipt  or  check,  if  in  truth  he  had  paid  his  fare  as 
is  alleged;  that  plaintiff  knew  of  said  agreement,  and  having  failed  or 
refused  to  produce  such  check  or  receipt,  was  grossly  negligent  and  was 
guilty  of  an  infraction  of  said  agreement;  that  defendant's  conductor, 
truly  believing  that  plaintiff  was  not  a  lawful  passenger  on  said  car,  and 
acting  in  accordance  with  his  duty,  stopped  said  car  and  ordered  and 
warned  plaintiff  to  leave  the  same  or  be  forcibly  put  off  of  it;  that 
plaintiff  refused  to  leave  the  car  and  resisted  the  force  necessary  to  put 
plaintiff  off  of  said  car;  that  plaintiff  not  only  resisted  but  provoked 
the  necessary  force  applied  by  defendant's  conductor,  and  that  by  plain- 
tiff's infraction  of  said  agreement  and  by  plaintiff's  resisting  and  pro- 
voking the  necessary  force,  he  invited,  contributed  and  became  respons- 
ible for  the  injuries,  if  any,  received  by  him. 

Plaintiff,  on  October  30, 1901,  in  the  County  Court  of  Grayson  County, 
Texas,  recovered  judgment  for  $250,  $100  of  said  judgment  being  for 
actual  damages  and  $150  being  for  exemplary  damages.  From  this 
judgment  defendant  has  appealed. 

Opinion. — 1.  It  is  contended  that  the  court  en-ed  in  the  following 
charge :  ftIf  you  find  for  the  plaintiff  you  will  assess  his  actual  damages 
by  allowing  him  such  a  sum,  not  to  exceed  $800,  which  will,  as  a  present 
payment  in  cash,  fairly  and  reasonably  compensate  him  for*the  physical 
and  mental  suffering,  if  any,  arid  the  humiliation,  if  any,  he  suffered 
by  reason  and  on  account  of  the  assault,  if  any,  committed  upon  him 
by  said  conductor."  It  is  insisted  that  humiliation  being  one  of  the 
forms  of  mental  suffering,  the  charge  authorized  a  double  recovery  there- 
for. The  petition  alleged  that  on  account  of  the  injuries  he  had  received, 
the  mental  anguish  and  physical  suffering,  and  the  humiliation  and  im- 
paired standing  in  the  community,  he  has  been  damaged  $800.  We  are 
of  the  opinion  that,  from  the  whole  case  as  made  out,  it  fairly  appears 
that  the  jury  did  not  allow  double  damages.  The  verdict  was  for  $100 
actual  damages,  and  is  not  large  in  view  of  the  evidence.  Railway  v. 
Corley,  87  Texas,  432 ;  Railway  v.  Gordon,  70  Texas,  89. 

2.  It  is  contended  that  the  evidence  did  not  authorize  a  charge  on 
exemplary  damages.  We  were  of  the  opinion  upon  our  first  considera- 
tion of  this  case  that  this  contention  was  well  taken.  However,  upon  a 
closer  examination  of  all  the  facts  we  are  of  the  opinion  that  we  were  in 
error  in  our  former  holding,  and  have,  on  our  own  motion,  set  aside  that 
judgment.  The  evidence  shows  that  on  the  11th  of  August,  1901,  plain- 
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tiff  and  a  companion  took  passage  on  one  of  defendant's  cars  at  Sherman 
for  the  city  of  Denison.  They  remained  at  Denison  until  about  3  o'clock 
p.  m.,  when  they  again  boarded  one  of  defendant's  cars  to  return.  There 
are  two  principal  stops  between  Denison  and  Sherman, — Woodlake  and 
the  Coursing  Park.  The  fare  from  Denison  to  these  stops  is  the  same 
— 15  cents.  The  fare  from  Denison  to  Sherman  is  25  cents.  Plaintiff 
testified  that  when  he  and  his  companion  boarded  the  car  in  Denison  they 
paid  their  fare  through  to  Sherman ;  that  it  was  paid  by  his  companion, 
Williams,  he,  plaintiff,  having  paid  the  fare  for  both  from  Sherman  to 
Denison.  In  this  the  plaintiff  is  supported  by  the  testimony  of  Williams. 
When  the  car  reached  the  Coursing  Park  it  was  crowded  with  passengers 
returning  from  the  Coursing  Park  to  Sherman.  The  train  consisted 
of  a  motor  car  and  a  car  attached  to  the  motor  car  and  pulled  by  it, 
called  a  trailer.  After  passing  the  Coursing  Park  the  appellant's  con- 
ductor started  to  take  up  the  tickets  and  collect  fares.  He  began  at  the 
front  end  of  the  motor  car.  The  plaintiff  and  his  companion  were  riding 
on  the  rear  platform  of  the  motor  car.  When  the  conductor  reached  the 
plaintiff  he  demanded  his  fare.  Plaintiff  informed  him  that  he  and 
his  companion  had  paid  their  fare  in  Denison  when  they  boarded  the 
car.  This  the  conductor  denied,  insisting  that  they  only  paid  to  the 
Coursing  Park.  He  then  demanded  of  them  the  slip  known  as  the 
passenger's  identification  check,  and  which  the  conductor  issues  to  the 
passenger  when  he  pays  his  fare.  These  were  not  produced.  Williams 
testified  he  threw  them  away  under  the  impression  that  they  were  useless, 
as  the  plaintiff  and  the  conductor  seemed  to  be  well  acquainted.  The 
plaintiff  testified  that  he  was  sitting  on  the  banister  around  the  rear 
platform  with  his  right  arm  around  the  stanchion.  He  had  his  feet  upon 
an  iron  rod  running  across  the  platform  and  dividing  the  same.  He 
testified:  "The  conductor  came  to  me  and  wanted  the  fare.  I  said, 
'This  is  three  times  you  have  asked  me  to  pay.  I  paid  you  in  Denison 
on  Main  street.'  He  said  he  would  have, the  fare  or  make  me  get  off.  I 
said,  Ton  won't ;  I  have  paid  you.'  I  don't  know  how  he  got  past  the  rail- 
ing. The  crowd  was  so  thick  I  couldn't  see  whether  he  crawled  over  or 
under.  He  grabbed  me  and  jerked  me  off.  After  I  told  him  we  wouldn't 
pay  he  said  he  would  throw  me  off.  I  says,  1  don't  think  you  will 
More  than  that,  you  haven't  the  right  to ;  and  more  than  that,  you  won't 
throw  me  off  while  the  car  is  in  motion.'  Some  one  stopped  the  car ;  I 
don't  know  who  it  was ;  I  didn't  hear  him.  The  conductor  then  grabbed 
hold  and  jerked  my  foot  off  the  railing.  I  told  him  I  didn't  want  to 
have  any  racket.  I  was  positive  the  fare  was  paid.  Williams  says, 
*Yes,  here  is  the  change.'  He  seemed  to  want  me  to  pay.  He  grabbed 
me  by  the  collar  and  hit  me  half  a  dozen  times  in  the  face.  I  was  at 
this  time  sitting  on  the  banisters  with  my  right  arm  around  the  up  and 
down  piece.  I  had  about  a  half -smoked  cigar  in  my  left  hand.  There 
were  several  ladies  on  the  car.  I  made  no  attempt  to  strike  him.  I  told 
him  I  didn't  want  to  have  any  trouble.  He  hit  me  more  than  half  a 
dozen  times.    He  landed  a  blow  on  my  lip  and  bruised  it  right  smart 
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and  hit  my  nose.  Made  my  nose  and  lip  bleed.  Also  skinned  my  leg 
when  he  kicked  me.  He  injured  no  other  part  of  my  face  except  my  lip 
and  left  eye.  About  that  time  an  officer  took  hold  of  him  and  said  he 
would  have  no  more  of  this  racket.  I  suffered  as  a  result  of  my  injuries. 
In  the  meantime  the  motorman  came  in  through  the  door.  He  had  in 
his  right  hand  a  power  lever ;  they  call  it  a  key ;  that  is,  the  thing  they 
apply  the  electricity  with.  He  reached  over  to  me  and  said,  Tat  me  to 
him ;  I'll  settle  it.'  I  said,  'There  is  nothing  betwixt  you  and  1/  This 
was  after  we  had  been  separated.  My  best  recollection  is  that  the  officer 
and  Joe  Gunn  and  several  others  separated  us."  Appellee's  companion 
paid  the  fare  for  plaintiff  and  himself  from  the  Coursing  Park  to 
Sherman,  30  cents,  and  no  further  trouble  was  had. 

The  evidence  shows  that  the  plaintiff  and  the  conductor  were  not 
acquainted  and  never  met  prior  to  this  time.  It  was  Sunday  and  there 
were  many  ladies  upon  the  train.  The  conductor  had  instructions  to  put 
off  persons  who  had  not  paid  their  fare.  The  petition  alleged  that  the  con- 
ductor assaulted  plaintiff  without  reason  and  without  cause  or  provo- 
cation, and  did  strike,  beat,  and  bruise  plaintiff,  inflicting  upon  him 
serious  and  painful  injuries  about  the  face,  neck,  and  head.  It  charged 
that  the  assault  was  wicked  and  malicious,  and  was  made  with  the  delib- 
erate intention  on  the  part  of  defendant's  employes  to  harass,  injure,  and 
humiliate  plaintiff,  and  was  actuated  by  malice.  It  is  a  recognized  rule 
that  whenever  the  injury  complained  of  has  been  inflicted  maliciously  or 
wantonly,  and  with  circumstances  of  contumely  or  indignity,  the  jury 
are  not  limited  to  compensatory  damages  but  may  give  such  exemplary 
damages  as  in  their  opinion  are  called  for  by  the  circumstances  of  the 
case.  Hays  v.  Railway,  46  Texas,  272;  Barry  v.  Edmonds,  116  U.  S., 
550;  Railway  v.  Harris,  122  U.  S.,  597;  Railway  v.  Anderson,  90  Va., 
1,  44  Am.  St.  Rep.,  884.  And  a  corporation,  like  a  natural  person,  may 
be  held  liable  in  exemplary  damages  for  the  act  of  an  agent  where  the 
act  is  authorized,  participated  in  or  ratified  by  the  principal.  Dilling- 
ham v.  Russell,  73  Texas,  56 ;  Hays  v.  Railway,  supra ;  Railway  v.  Pren- 
tice, 147  U.  S.,  101. 

The  evidence  shows  that  the  conductor  was  notified  by  plaintiff  and  his 
companion  that  plaintiff  had  paid  his  fare.  He  did  not  believe  them 
and  started  to  put  plaintiff  off.  In  this  attempt  he  made  an  unneces- 
sary assault  upon  plaintiff,  striking  him  several  times  in  the  face  and 
causing  blood  to  flow  from  his  nose.  His  face  was  scratched  and  bruised. 
The  evidence  was  sufficient  to  authorize  the  submission  of  the  issue  of 
exemplary  damages  had  the  conductor  been  defendant,  and  if  the  assault 
was  authorized  by  the  railroad  company,  or  if  it  ratified  the  acts  of  the 
conductor,  then  it  became  liable.  It  was  shown  that  the  conductor  was 
arrested  and  prosecuted  before  a  justice  of  the  peace.  The  attorneys  for 
the  railroad  appeared  and  defended  him.  P.  H.  Pitch,  the  general 
manager  for  the  defendant,  was  present  during  the  trial  and  heard  the 
testimony.    The  conductor  was  fined  and  the  defendant's  manager  paid 
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Mb  fine.  The  company  has  retained  the  conductor  in  its  employ  since  the 
assault.  The  plaintiff  set  up  the  above  facts  in  a  plea  of  ratification  on 
the  part  of  the  defendant.  The  court  submitted  the  issue  to  the  jury  in  a 
charge  to  which  no  objection  is  made.  We  are  of  the  opinion  that  the 
facts  authorized  the  submission  of  the  issue,  and  that  the  evidence  is 
amply  sufficient  to  sustain  the  verdict  in  finding  that  the  defendant 
did  ratify  the  acts  of  the  conductor. 

We  have  carefully  considered  the  assignments  of  error  not  discussed 
and  are  of  the  opinion  that  they  are  without  merit. 

The  former  opinion  is  withdrawn  and  the  judgment  is  affirmed. 

Affirmed. 


Ward  Roper  et  al.  v.  A.  C.  Scurlock  et  al. 

Decided  May  31,  1002. 

1. — Local  Option  Election—Petition  for. 

A  petition  for  a  local  option  election  to  be  held  for  and  throughout  an  entire 
county  need  not  be  signed  by  one-tenth  of  the  qualified  voters  in  each  precinct 
wherein  there  is  a  municipal  corporation,  as  required  by  the  statute  where  the 
election  is  to  be  held  for  such  precincts  only.    Sayles*  Civ.  Stats.,  1897,  art.  3384. 

2.— Same— Irregularities  Not  Vitiating. 

A  local  option  election  for  a  county  which  appears  to  have  been  a  full  and  fair 
expression  of  the  qualified  electors  will  not  be  set  aside  for  irregularities  not 
affecting  the  result,  such  as  the  use  in  some  precincts  of  only  one  ballot  box, 
instead  of  two,  with  two  election  clerks,  instead  of  four. 

3. — Same — Election  Returns — Counting  Ballots. 

The  commissioners  court  may  assume  that  the  returns  of  such  an  election 
as  made  to  it  by  election  officers  of  the  several  precincts  are  correct,  and  may 
canvass  the  vote  and  declare  the  result  from  such  returns,  without  opening  the 
boxes  and  counting  the  votes. 

4. — Same— Order  for  Election — Signing  Minutes. 

Where  the  order  for  holding  a  local  option  election  was  duly  made  by  the 
commissioners  court  and  entered  in  its  minutes,  the  fact  that  the  minutes  were 
not  signed  until  after  the  election  did  not  affect  its  validity. 

5. — Same— Notice  of  Election. 

The  giving  of  notice  of  a  local  option  election  for  twelve  days,  as  required 
by  Sayles'  Civil  Statutes  (1807),  article  3387,  is  sufficient,  and  it  need  not  be 
for  twenty  days,  as  required  by  article  1728,  relating  to  general  elections. 

a— Same— Notices— Seal  of  Clerk. 

The  election  was  not  rendered  invalid  by  reason  of  the  fact  that  the  posted 
copies  of  the  notice  of  election,  certified  to  by  the  clerk  and  signed  by  him 
officially,  did  not  have  his  official  seal  attached,  nor  because  of  trivial  errors 
therein  which  could  not  have  misled  the  voters. 

7.— Same— Election  Officers — Selection— Presumption. 

Where  the  evidence  shows  that  the  election  at  a  given  box  was  not  held  by 
the  officer  appointed  by  the  commissioners  court,  but  by  one  who  was  a  qualified 
voter  at  that  box;  that  no  objection  was  made  to  his  so  holding  it,  and  that 
every  legal  voter  desiring  to  vote  was  permitted  to  do  so,  it  will  be  presumed 
that  the  person  appointed  to  hold  the  election  failed  to  appear  or  refused  to  act, 
and  that  the  voters  present  selected  such  other  person,  as  providd  in  the  statutes. 
Rev.  Stats.,  art.  1714. 
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8. — Same. — Place  of  Election— No  Objection  Below, 

Objection  that  in  one  of  the  voting  precincts  the  election  was  not  held  at  the 
place  designated  by  the  commissioners  court  can  not  be  made  for  the  first  time  in 
the  appellate  court. 

9.— Same, 

Where  the  election  was  held  within  the  precinct  at  the  usual  place  for  holding 
elections,  and  in  full  view  of  the  place  designated  by  the  commissioners  court, 
with  sufficient  reason  shown  for  not  holding  it  at  the  place  so  designated,  its 
validity  could  not  be  assailed  upon  that  ground. 

10.— Same— Invalidity  in  Part— Result  Not  Affected. 

Where  the  election  for  one  precinct  was  invalid  because  not  held  within  its 
limits,  but  the  vote  at  that  box  could  in  no  event  have  changed  the  result  of  the 
election  for  the  county,  such  invalidity  has  no  effect. 

Appeal  from  Johnson.    Tried  below  before  Hon.  William  Poindexter. 

S.  C.  Padelford,  H.  P.  Brown,  and  W.  H.  Bledsoe,  for  appellants. 

W.  B.  Featherstone,  0.  T.  Plummet,  W.  D.  McKoy,  and  Goldsmith  & 
Walker,  for  appellees. 

B00KH0UT,  Associate  Justice. — This  is  a  suit  instituted  by  Ward 
Roper  and  others,  appellants  herein,  as  plaintiffs,  against  A.  C.  Scurlock, 
publisher  of  the  Cleburne  Chronicle,  and  W.  D.  McKoy,  county  judge 
of  Johnson  County,  to  enjoin  the  publication  of  and  carrying  into  effect 
of  an  order  of  the  Commissioners  Court  of  Johnson  County  declaring  the 
result  of  a  local  option  election  held  in  said  county  on  the  13th  day  of 
September,  1901.  The  petition  set  up  various  grounds  attacking  the  le- 
gality of  said  election  and  sought  to  have  the  election  declared  null  and 
void.  A  trial  before  the  court  resulted  in  a  judgment  for  the  defend- 
ants and  plaintiffs  have  appealed.  The  facts  sufficiently  appear  in  the 
opinion. 

Opinion. — 1.  It  is  contended  that  where  the  precincts  in  which  it  is 
proposed  to  hold  a  local  option  election  embrace  within  their  limits  an 
incorporated  town  or  city,  such  local  option  election  can  only  be  ordered 
when  the  petition  for  same  is  signed  by  qualified  voters  not  less  than 
one-tenth  of  the  number  of  the  total  vote  cast  for  Governor  at  the  last 
preceding  general  election  held  in  said  precincts  in  which  said  incorpor- 
ated towns  or  cities  are  situated.  It  was  admitted  on  the  trial  of  the  case 
that  within  the  limits  of  Johnson  County,  at  the  date  of  said  local  option 
election,  there  were  situated  the  city  of  Cleburne,  the  city  of  Alvarado, 
and  the  town  of  Grandview,  each  of  which  is  a*  municipal  corporation.  It 
was  further  admitted  that  the  petition  which  was  presented  to  the  Com- 
missioners Court,  and  upon  which  said  local  option  election  was  ordered, 
was  not  signed  by  one-tenth  of  the  qualified  voters  voting  at  the  last 
general  election  in  the  precincts  in  which  said  towns  and  cities  were 
situated.  The  contention  is  that  when  a  local  option  election  is  ordered 
in  a  county,  if  there  be  one  or  more  municipal  corporations  in  said 
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county,  the  petition  must  be  signed  by  one-tenth  of  the  qualified  voters  of 
the  precinct  in  which  such  municipal  corporation  is  situated  in  order  to 
authorize  the  commissioners  court  to  order  an  election  upon  said 
petition.  The  contention  is  without  merit.  The  statute,  which  pro* 
vides  that  "if  the  precinct  or  precincts  designated  embrace  within  their 
limits  an  incorporated  town  or  city,  then  such  election  shall  only  be 
ordered  when  the  petition  for  the  same  is  signed  by  qualified  voters  not 
less  than  one-tenth  in  number  of  the  total  vote  cast  for  Governor  at  the 
next  preceding  general  election  in  such  incorporated  town  or  city/'  only 
applies  where  the  election  is  called  to  determine  whether  local  option  shall 
prevail  in  the  precinct  or  precincts  in  which  6uch  municipal  corporation 
is  located,  and  not  where  the  election  is  called  to  determine  whether  local 
option  shall  prevail  throughout  the  county. 

2.  It  is  insisted  that  in  each  election  precinct  which  shall  have  cast 
more  than  100  votes  at  the  last  preceding  general  election  the  presiding 
officer  of  such  precinct  shall,  on  or  before  the  day  of  the  election,  select 
from  the  qualified  voters  of  the  precinct  three  judges  and  four  clerkB 
to  act  in  conducting  said  election,  and  that  two  ballot  boxes  shall  be 
used  in  holding  said  election.  It  was  admitted  on  the  trial  that  at  the 
local  option  election  held  in  a  majority  of  the  precincts  in  each  of  which 
more  than  100  votes  were  cast  at  the  last  general  election,  that  said  local 
option  election  was  held  by  two  judges,  two  clerks,  and  one  presiding 
officer,  and  that  but  one  ballot  box  was  used  in  each  of  said  precincts.  It 
is  insisted  that  for  this  reason  the  election  was  void.  Upon  inspection 
of  the  record  it  appears  that  the  election  in  the  several  precincts  to 
which  the  above  contention  applies  was  a  full,  free,  and  fair  expression 
of  the  qualified  electors  of  the  respective  precincts.  There  is  no  intima- 
tion whatever  that  fraud  was  practiced  or  that  the  result  of  the  election 
was  in  any  way  affected  by  the  fact  that  the  election  was  held  by  five 
officers  insead  of  seven,  and  that  there  was  only  one  ballot  box  used  instead 
of  two.     The  contention  insisted  upon  is  without  merit 

3.  Complaint  is  made  that  the  trial  court  erred  in  holding  that  the 
judgment  of  the  Commissioners  Court  declaring  that  said  election  had 
gone  in  favor  of  prohibition  was  legal  and  correct,  because  the  Com- 
missioners Court  did  not  open  the  ballots  and  count  the  votes,  but  merely 
ran  up  the  returns  made  by  the  persons  pretending  to  hold  said  election 
and  arrived  at  an  illegal  result  by  said  method.  The  evidence  shows  that 
the  Commissioners  Court,  in  arriving  at  the  result  of  the  election,  took 
the  returns  and  estimated  the  result  therefrom.  The  returns  were  made 
on  blanks  furnished  by  the  county  clerk.  The  Commissioners  Court  did 
not  open  the  boxes  and  count  the  ballots.  We  think  it  was  the  duty  of 
the  judges  holding  the  electing  to  count  the  ballots  and  make  report  of 
their  count  to  the  Commissioners  Court,  and  to  certify  to  the  same.  The 
Commissioners  Court  was  authorized  to  presume  that  the  certificates  to 
the  returns  made  by  the  election  officers  were  correct.  The  failure  of 
the  Commissioners  Court  to  open  the  ballot  boxes  and  count  the  votes 
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presents  no  ground  for  holding  the  election  void  in  the  absence  of  fraud 
or  of  such  irregularity  as  would  show  that  the  proper  result  had  not  been 
reached.  It  was  shown  that  the  Commissioners  Court  pursued  the  same 
method  in  arriving  at  the  result  that  is  pursued  in  ascertaining  the  result 
in  general  elections.  Chapman  v.  State,  39  S.  W.  Rep.,  113 ;  Hunnicutt 
v.  State,  75  Texas,  233 ;  Fowler  v.  State,  68  Texas,  35. 

There  was  evidence  showing  a  slight  discrepancy  between  the  tally 
sheets  and  the  poll  lists  in  one  or  two  of  the  precincts.  This  discrepancy 
was  trivial  and  did  not  in  any  way  affect  th$  result. 

4.  It  is  insisted  that  the  court  erred  in  holding  the  election  valid  for 
the  reason  that  the  judgment  of  the  Commissioners  Court  ordering  said 
election  was  not  signed  by  the  county  judge  and  was  not  attested  by  the 
clerk  of  the  Commissioners  Court,  and  further,  that  the  minutes  of 
said  court  were  not  signed  until  after  the  term  had  closed  and  the 
election  had  been  held.  The  term  of  the  Commissioners  Court  at 
which  the  election  was  ordered  commenced  on  the  second  Monday  in 
August.  The  next  term  began  the  second  Monday  in  November.  The 
election  was  held  September  13th.  The  minutes  for  the  August  term 
were  not  signed  until  after  the  election  was  held.  The  evidence  clearly 
shows  that  the  order  calling  the  election  was  passed  by  the  Commissioners 
Court  on  August  15,  1901.  A  pencil  copy  of  the  order  was  prepared, 
and  after  having  been  passed,  was  signed  by  the  county  judge  and  left 
with  the  clerk  of  the  court  to  be  entered  on  the  minutes.  The  clerk 
entered  the  order  in  the  minutes.  In  doing  so  he  did  not  copy  the 
signature  of  the  county  judge.  The  order  appears  duly  entered  in  the 
minutes  of  the  court  for  that  term.  The  minutes  for  the  term  began  on 
page  75,  but  this  order  appears  on  page  79  of  the  minutes.  The  order 
having  been  duly  passed  and  entered  in  the  minutes  of  the  court,  the  fact 
that  the  minutes  were  not  signed  until  after  the  election  did  not  affect 
the  validity  of  the  order  for  the  election  held  thereunder.  Ewing  v. 
Duncan,  81  Texas,  232 ;  Lockhart  v.  State,  32  Texas  Crim.  Rep.,  149 ; 
Lillard  v.  State,  53  S.  W..  Rep.,  125 ;  Waggoner  v.  Wise  County,  43  S.  W. 
Bep.,  836 ;  Ex  parte  Williams,  35  Crim.  Rep.,  75. 

5.  It  is  contended  that  the  court  erred  in  holding  that  proper  and 
legal  notice  of  said  election  held  on  the  13th  of  September,  1901,  was 
given,  because  the  uncontradicted  evidence  shows  that  no  regular  legal 
notice  of  said  election  was  given  in  accordance  with  article  1728  of  the 
Revised  Statutes,  and  that  the  evidence  further  shows  that  certified 
copies  under  the  seal  of  the  Commissioners  Court  by  the  clerk  were  not 
posted  in  five  places  as  required  by  law.  The  contention  is  that  the 
failure  to  give  notice  as  required  by  article  1728,  Sayles  Civil  Statutes, 
was  fatal  to  the  validity  of  said  election,  even  though  the  clerk  of  the 
Commissioners  Court  gave  notice  of  the  election  as  provided  by  article 
3387.  Five  copies  of  the  order  of  the  Commissioners  Court  were  posted 
by  the  clerk  of  said  court  for  fifteen  days  prior  to  the  day  of  the  election 
at  different  public  places  within  Johnson  County.     In  addition  to  these 
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notices,  from  three  to  five  copies  of  the  order  duly  certified  to  by  the  clerk 
and  signed  by  him  officially  were  sent  to  the  presiding  judges  of  the 
election  precincts  and  were  by  them  posted  up  at  public  places  in  the  re- 
spective election  precincts.  The  evidence  clearly  shows  that  the  notice 
given  fully  complied  with  the  terms  of  article  3387,  Sayles*  Civil  Statutes 
(1897).  This  statute  only  requires  twelve  days  notice.  The  proceed- 
ing is  special  and  makes  full  provision  as  to  the  length  of  time  notice 
must  be  given.  We  are  of  the  opinion  that  the  giving  of  notice  for  the 
length  of  time  required  by  this  statute  was  sufficient,  and  it  was  not 
necessary  that  the  notice  should  be  given  for  twenty  days  as  required 
by  article  1728  relating  to  general  elections.  This  question  was  not 
before  this  court  in  the  case  of  Kimberly  v.  Morris,  31  Southwestern 
.Reporter,  810.  The  question  tbere  was  whether  the  notices  must  be 
posted  in  "public  places/'  the  statute,  article  3387,  not  designating  the 
places.  This  court  held  that  in  this  respect  the  statute  was  cumulative 
of  the  general  election  law  and  the  notice  should  be  posted  at  the  places 
designated  by  the  general  law.  Nor  is  there  any  merit  in  appellants* 
contention  that  the  copy  of  the  order  posted  by  the  clerk  was  not  a 
correct  and  true  copy  of  the  order  as  recorded  in  the  minutes  of  the 
court.  The  variance  between  the  order  entered  in  the  minutes  and  the 
copies  posted  was  trivial  and  could  not  have  misled  the  voters.  The  fail- 
ure of  the  clerk  to  attach  the  seal  of  the  Commissioners  Court  to  the 
copies  posted  did  not  affect  their  validity.  The  copies  were  certified 
to  by  the  clerk  and  signed  by  him  officially.  Winston  v.  State,  32  Texas 
Crim.  Hep.,  59 ;  Voss  v.  Terrell,  34  S.  W.  Rep.,  171. 

6.  It  is  insisted  that  the  election  in  precincts  Nos.  14,  15,  23,  and 
26  was  void  because  not  held  by  the  presiding  office*  designated  by  the 
Commissioners  Court.  The  election  in  precinct  No.  15  was  not  held  by 
the  officer  designated  but  was  held  by  J.  H.  Bowman.  Bowman  was 
elected  by  the  qualified  voters  to  hold  the  election  in  precinct  No.  15,  and 
he  selected  clerks  and  judges  from  among  the  qualified  voters,  and  no 
one  questioned  his  authority  nor  was  any  objection  made  to  the  manner 
in  which  he  was  elected  or  to  his  holding  the  election.  W.  H.  Howie, 
the  officer  designated,  was  unable  to  conduct  the  election  in  precinct  No. 
23,  and  B.  F.  Belton  was  appointed  by  the  qualified  voters  present  to  hold 
said  election.  D.  K.  Smith,  the  person  designated  to  hold  the  election  in 
precinct  No.  26,  was  not  present  on  the  morning  of  the  election,  and  R. 
W.  Moore,  a  qualified  voter  of  said  precinct,  was  appointed  by  the  voters 
present  to  hold  said  election.  Our  statute  authorizes  the  voters  present 
to  select  a  presiding  officer  when  the  one  appointed  fails  to  attend  or 
refuses  or  fails  to  act.  Sayles'  Civ.  Stats.  (1897),  art.  1714.  The 
evidence  shows  that  the  presiding  officers  of  the  several  precincts  named 
did  fail  to  act  and  that  the  voters  present  at  the  different  precincts  did 
proceed  to  appoint  a  presiding  officer,  and  the  officer  so  appointed  was 
recognized  as  the  presiding  officer  and  held  the  election.  In  reference  to 
precinct  N.  14  the  evidence  shows  that  J.  F.  Thomas  held  the  election. 
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It  does  not  show  how  he  was  elected.  He  was  a  qualified  voter  of  said 
precinct  and  was  recognized  by  the  voters  as  a  presiding  officer,  and 
every  legal  voter  desiring  to  vote  was  permitted  to  do  so.  In  this  con- 
dition of  the  evidence  we  must  infer  that  the  facts  existed  which,  under 
the  statute,  authorized  the  appointment  of  a  presiding  officer  by  the 
voters  present  and  that  Thomas  was  so  appointed.  Deaver  v.  Tripp,  27 
Texas  Civ.  App.,  483. 

7.  It  is  contended  that  the  election  held  in  precincts  Nos.  14,  15, 
23,  25,  and  26  was  illegal  because  the  same  was  not  held  at  the  several 
places  designated  by  the  Commissioners  Court.  In  reference  to  the 
places  at  which  the  election  was  designated  to  be  held  appellants  did 
not  raise  the  question  that  the  election  in  precinct  No.  15  was  not  held 
at  the  place  designated  by  the  Commissioners  Court,  and  the  question 
as  to  said  precinct  can  not  be  raised  for  the  first  time  in  this  court. 
The  election  in  precincts  Nos.  23,  25,  and  26  was  held  within  the  limits 
of  the  respective  precincts  and  within  plain  view  of  the  places  designated 
by  the  Commissioners  Court,  and  only  a  short  distance  therefrom,  in  no 
case  more  than  125  feet,  and  in  the  places  where  elections  were  usually 
held  in  said  precincts,  and  the  voters  knew  where  the  election  would  be 
held.  The  evidence  further  shows  why  said  election  was  not  held  at  the 
places  designated.  In  this  condition  of  the  record  the  contention  is 
without  merit  as  to  the  election  in  these  precincts.  Ex  parte  White, 
33  Texas  Crim.  Rep.,  594;  Davis  v.  Wren,  75  Texas,  420;  Bell  v.  Faulk- 
ner, 84  Texas,  187.  The  election  for  precinct  No.  14  was  held  outside 
the  territorial  limits  of  said  precincts  and  was  held  within  the  territorial 
limits  of  precinct  No.  15.  The  evidence  is  conflicting  as  to  whether  or 
not  a  place  could  have  been  found  in  the  business  section  of  Joshua,  in 
precinct  No.  14,  in  which  to  hold  the  election,  but  the  fact  that  the 
election  could  not  have  been  held  in  the  place  designated  by  the  Com- 
missioners Court  is  admitted.  The  place  where  the  election  was  actually 
held,  while  located  in  precinct  No.  15,  was  not  more  than  sixty  feet 
from  the  place  designated  by  the  Commissioners  Court,  and  there  was 
evidence  that  it  was  the  only  place  that  could  have  been  used  without 
going  from  200  yards  to  two  miles  away,  and  was  the  most  accessible  place 
to  the  voters.  One  witness  examined  the  poll  list  for  precinct  No.  14 
and  testified  that  he  was  acquainted  with  every  man  whose  name  ap- 
peared on  same  with  exception  of  two,  and  that  they  were  all  qualified 
voters  in  that  precinct,  and  that  he  saw  no  illegal  votes  on  said  poll  list. 
There  was  evidence  that  it  was  well  known  where  the  election  would 
be  held.  There  was  further  evidence  that  the  fact  that  the  election 
was  held  in  precinct  No.  15  did  not  affect  the  result  of  the  election. 
The  evidence  does  not  show  that  there  was  any  fraud  or  improper  motive 
in  holding  the  election  for  said  precinct.  We  are  not  prepared  to  hold, 
in  view  of  the  constitutional  requirement  that  all  electors  shall  vote  in 
the  election  precinct  of  their  residence  (Constitution,  article  6,  section  2), 
that  the  election  held  for  precinct  No.  14  was  valid.  Conceding  that  the 
election  for  this  precinct  was  invalid,  this  fact  would  not  render  the 
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election  held  in  the  other  precincts  invalid  or  illegal.  If  the  election  in 
precinct  No.  14  was  invalid  because  not  held  within  the  territorial  limits 
of  that  precinct,  the  Commissioners  Court  should  have  ignored  the 
returns  therefrom.  Had  this  been  done  the  result  of  the  election  in  the 
county  would  have  been  the  same.  The  returns  from  this  precinct  show 
89  votes  cast,  of  which  40  were  for  prohibition  and  49  against.  The 
total  vote  in  the  county,  including  this  precinct,  shows  2221  votes  for 
prohibition  and  2107  against,  a  majority  of  114  for  prohibition.  Had 
the  returns  from  precinct  No.  14  been  ignored  and  not  counted,  the 
result  in  the  county  would  have  shown  a  majority  of  123  votes  for 
prohibition.  It  is,  however,  insisted  by  appellants  that  as  the  election 
for  precinct  No.  14  was  illegal  the  court  can  not  look  to  the  returns 
therefrom  to  determine  whether  the  result  of  the  election  in  the  county 
was  affected  thereby.  It  is  contended  that  all  the  qualified  voters  of  said 
precinct  should  be  treated  as  having  been  deprived  of  the  privilege  of 
voting  in  said  election,  and  for  this  reason  the  court  can  not  say  that 
they  would  not  have  voted  against  prohibition.  We  do  not  concur  in 
this  contention.  If,  however,  it  were  true,  still  the  result  in  the  county 
would  have  been  the  same.  The  evidence  shows  that  there  were  114 
votes  cast  in  precinct  No.  14  at  the  last  gubernatorial  election.  If  all 
these  were  counted  as  against  prohibition,  still  the  vote  in  the  county 
would  show  a  majority  of  9  for  prohibition. 

After  a  careful  consideration  of  the  evidence  contained  in  the  record 
we  are  forced  to  the  conclusion  that  the  object  of  this  election,  i.  e.,  to 
ascertain  the  free,  full,  and  fair  expression  of  the  qualified  voters  of 
Johnson  County  on  the  question  of  prohibiting  the  sale  of  intoxicating 
liquors  in  that  county,  was  reached  in  said  election  and  the  result 
declared  by  the  Commissioners  Court.  None  of  the  matters  complained 
of  by  appellants  affects  the  result  of  the  election.  It  is  not  contended 
that  there  was  any  fraud  in  the  ordering  or  holding  of  said  election. 
As  before  stated,  if  it  be  conceded  that  the  election  held  for  precinct  No. 
14  was  illegal,  the  result  in  the  county  was  not  affected  thereby  and 
would  have  been  the  same  had  the  returns  from  said  precinct  not  been 
counted.     We  conclude  that  the  judgment  should  be  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Ward  Roper  et  al.  W.  D.  McKoy  et  al. 

Decided  May  31,  1902. 

Local  Option  Election— Mandamus. 

Where  an  election  has  been  duly  had  within  less  than  a  year  past  prohibiting 
the  sale  of  intoxicating  liquors  throughout  an  entire  county,  citizens  of  a  given 
division  of  the  county  are  not  entitled  to  have  an  election  held  therein  to  deter- 
mine whether  liquors  may  be  sold  in  such  division,  and  a  mandamus  will  not  be 
awarded  to  compel  the  commissioners  court  to  order  such  election. 
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Appeal  from  Johnson.     Tried  below  before  Hon.  William  Poindexter. 

S.  C.  Padelford,  H.  P.  Brown,  and  W.  H.  Bledsoe,  for  appellants. 

W.  B.  Featherstone,  W.  D.  McKoy,  and  Ooldsmith  &  Walker,  for 
appellees. 

BOOKHOUT,  Associate  Justice. — This  is  a  suit  and  application 
by  the  plaintiffs  against  the  Commissioners  Court  of  Johnson  County, 
Texas,  for  an  alternative  and  peremptory  mandamus  commanding  and 
compelling  said  Commissioners  Court  to  order  a  local  option  election  in  a 
certain  division  of  Johnson  County,  Texas,  laid  out  and  described  and  des- 
ignated by  said  commissioners  court  for  the  purpose  of  holding  local 
option  elections  therein.  The  application  and  petition  for  mandamus 
in  substance  alleges  that  plaintiffs  were  resident  citizens  and  qualified 
voters  of  said  subdivision,  and  that  they  sue  in  their  own  behalf  and  on 
behalf  of  divers  and  sundry  other  persons  whose  names  are  too  numerous 
to  mention,  and  who  were  and  are  qualified  voters  in  said  design 
nated  subdivision.  That  the  defendant  W.  D.  McKoy  is  and  was  county 
judge  of  Johnson  County,  Texas,  and  ex  officio  presiding  officer  of  said 
Commissioners  Court  of  Johnson  County,  Texas,  and  that  the  other  four 
defendants  are  and  were  duly  elected  and  qualified  commissioners  of 
Johnson  County,  Texas,  and  that  all  the  defendants  form  and  compose 
the  Commissioners  Court  of  Johnson  County,  Texas;  that  on  the  11th 
day  of  November,  1901,  the  said  Commissioners  Court,  while  in  regular 
session,  entered  an  order  and  judgment,  ordering,  adjudging,  and  de- 
creeing that  a  certain  described  subdivision  of  Johnson  County,  Texas, 
be  and  the  same  was  set  apart  and  designated  as  a  subdivision  of  John- 
son County,  Texas*  for  the  purpose  of  holding  local  option  elections  for 
the  purpose  of  determining  by  majority  vote  of  the  qualified  voters  of 
such  subdivision  of  said  county  whether  the  sale  of  intoxicating  liquors 
shall  be  prohibited  within  the  prescribed  limits  of  said  subdivision. 
The  said  subdivision  is  described  by  metes  and  bounds  in  plaintiff's 
petition,  and  also  in  said  order  of  the  Commissioners  Court  setting 
apart  and  designating  said  subdivision. 

That  thereafter  on  the  14th  day  of  November,  1901,  a  petition  signed 
by  650  qualified  voters  and  resident  citizens  of  said  subdivision  was 
presented  to  said  defendants  as  such  Commissioners  Court,  praying  that 
a  local  option  election  be  ordered  in  said  subdivision  as  required  by  law, 
etc.  And  that  said  Commissioners  Court  on  said  last  day  and  date 
refused  to  order  said  local  option  election  in  said  subdivision,  and  that 
the  said  Commissioners  Court  had  failed  and  refused  and  still  fails  and 
refuses  to  order  such  election.  This  petition  was  properly  sworn  to, 
and  the  Hon.  T.  P.  Nash,  judge  of  the  Fourteenth  Judicial  District  of 
Texas,  granted  the  alternative  mandamus,  directing  the  defendants  to 
appear  an  the  16th  day  of  December,  1901,  and  show  cause,  if  any  they 
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had,  why  the  peremptory  mandamus  should  not  be  granted  as  prayed  for 
in  said  petition.  Copies  of  the  order  setting  apart  and  designating  said 
territory  by  the  Commissioners  Court  and  the  petition  praying  for  said 
election  are  made  a  part  of  plaintiffs'  petition. 

The  respondents  filed  their  return  and  answer  on  the  13th  day  of 
December,  1901,  wherein  they  admit  that  they  constitute  and  compose 
the  Commissioners  Court  of  Johnson  County,  Texas,  and  that  they  set 
apart  and  designated  as  a  special  local  option  district  for  the  purpose 
of  enabling  the  qualified  voters  therein  to  determine  according  to  law 
whether  or  not  the  sale  of  intoxicating  liquors  should  be  prohibited 
within  the  limits  of  said  designated  territory.  And  also  respondents 
admitted  that  a  petition  had  been  presented  as  pleaded  by  plaintiffs, 
signed  by  650  qualified  voters  of  said  territory,  praying  the  court  to 
order  said  election,  and  that  said  respondents  failed  and  refused  to 
order  said  election  for  the  reasons,  first,  the  plaintiffs  and  other  peti- 
tioners were  not  entitled  to  have  a  local  option  election  in  the  above 
mentioned  territory,  because  the  laws  of  this  State  do  not  authorize  and 
empower  the  commissioners  court  to  grant  and  order  such  election; 
second,  because  a  local  option  election  had  been  ordered  and  held  for  the 
whole  county  of  Johnson  on  the  13th  day  of  September,  1901,  and  that 
said  election  resulted  in  favor  of  local  option,  a  majority  vote  having 
been  cast  for  local  option,  and  that  the  said  County  Commissioners 
Court  had  declared  the  result  of  said  county  election  and  ordered  that 
the  sale  of  intoxicating  liquors  be  absolutely  prohibited  within  the  limits 
of  Johnson  County,  etc.  And  that  no  other  local  option  election  had 
been  held  in  Johnson  County  except  the  one  held  the  13th  day  of  Sep- 
tember, 1901 ;  and  that  said  order  had  been  published  in  the  Cleburne 
Chronicle,  the  same  having  been  designated  by  the  defendant,  the  county 
judge,  as  a  paper  published  in  Johnson  County  to  publish  the  result  of 
said  election,  and  that  the  said  paper  had  published  the  said  order  on 
the  3d  day  of  October,  1901,  and  in  subsequent  issues  of  said  paper. 
And  that  said  subdivision  is  a  portion  of  precinct  No.  1,  and  does  not 
contain  as  much  territory  as  precinct  No.  1. 

The  plaintiffs  by  supplemental  petition,  filed  on  the  28th  day  of  De- 
cember, 1901,  in  reply  to  respondents'  return  and  answer,  plead  among 
other  things,  that  the  local  option  election  pretendedly  held  for  the 
county  of  Johnson  on  the  13th  day  of  September,  1901,  was  not  a  legal 
and  valid  election  for  the  reasons  contended  for  in  the  case  of  Roper  v. 
Scurlock,  this  day  decided. 

In  that  case  we  held  that  the  election  held  in  Johnson  County  on  the 
13th  day  of  September,  1901,  to  determine  whether  the  sale  of  intoxi- 
cating liquors  should  be  prohibited  in  that  county,  was  valid,  and  that 
the  action  of  the  Commissioners  Court  in  so  declaring  and  in  publish- 
ing the  order  putting  the  law  in  force  in  the  county  of  Johnson  was  legal 
and  valid.  Local  option  having  been  adopted  and  put  in  force  in  the 
county,  the  Commissioners  Court  did  not  err  in  refusing  to  grant  the 
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order  of  the  petitioners.  There  was  no  error  on  the  part  of  the  trial 
court  in  refusing  the  relief  prayed  for  by  appellants.  The  judgment 
is  affirmed. 

Affirmed. 
Writ  of  error  refused. 


Delha  Eastham  v.  Patty  &  Brockinton  et  al. 

Decided  May  31,  1902. 

1. — Pleading — Payments — Specification  Necessary. 

In  an  action  on  a  note  a  plea  setting  up  payments  to  plaintiff  and  to  his 
agent  which  fails  to  show  to  which  one  of  them  such  several  payments  were 
made,  or  to  allege  any  reason  why  this  could  not  be  done,  is  bad  as  against  a 
special  demurrer,  although  it  avers  that  plaintiff  has  an  accurate  account  of  the 
payments. 

8. — Limitations— Renewal  of  the  Note — Lien  Preserved — Partnership. 

Where  a  firm  executed  its  note,  securing  it  by  a  mortgage  on  land,  and  sub- 
sequently one  of  the  partners  became  sole  owner  of  the  land  and  sold  it,  and 
afterwards,  but  before  limitations  had  run  against  the  note,  he  personally 
renewed  it,  the  lien  was  thereby  preserved  as  against  the  land,  and  the  fact  that 
the  other  partner  had  assumed  all  the  partnership  debts  was  immaterial. 

3.— Pleading— Partial  Payments. 

In  an  action  on  a  note  proof  of  a  partial  payment  not  pleaded  should  be 
excluded. 

4.— Same— Charge— Without  Pleading. 

Where  defendant  did  not  allege  or  prove  that  plaintiff  ever  authorized  pay- 
ment to  be  made  at  any  bank,  it  was  error  for  the  court  to  charge  that  deposits 
made  by  defendant  at  a  certain  bank  to  the  credit  of  the  owner  of  the  note 
would  constitute  payment,  whether  credited  on  the  note  or  not. 

Appeal  from  Hill.    Tried  below  before  Hon.  William  Poindexter. 

A.  0.  Walker  and  Geo.  I.  Jordan,  for  appellant 

R.  M.  Vaughan,  T.  P.  Works,  and  J.  E.  Clark,  for  appellees. 

RAINEY,  Chief  Justice. — On  August  20,  1897,  appellant  filed  suit 
against  J.  R.  Patty  and  B.  K.  Brockinton  on  a  note  for  $4000  executed 
by  the  firm  of  Patty  &  Brockinton  on  December  17,  1888,  and  to  fore- 
close a  deed  of  trust  of  same  date,  given  by  Patty  &  Brockinton  as  a 
firm  and  J.  R.  Patty  and  B.  K.  Brockinton,  on  several  tracts  of  land, 
to  secure  the  payment  of  said  $4000  note ;  and  against  the  other  defend- 
ants who  had  purchased  in  severalty  the  mortgaged  lands  after  said  deed 
of  trust  was  executed  and  recorded,  to  foreclose  the  mortgage  against 
any  interest  that  they  might  have.  The  defendant  Brockinton  having 
become  insolvent  and  left  the  country,  and  not  served  with  citation,  the 
case  was  dismissed  as  to  him. 

Appellee  Patty  pleaded  several  items  of  payment.  The  appellees 
Thompson  and  Loveless  pleaded  that  they  purchased  parts  of  the  land 


474  29  Texas  Civil  Appeals  Reports.        [5th  District, 

mortgaged  without  actual  notice  of  the  existence  of  the  mortgage,  and 
that  after  the  note  sued  on  became  due,  to  wit,  on  November  13,  1893, 
the  appellee  Patty,  without  their  knowledge  or  consent,  renewed  the  note 
sued  on  by  indorsing  thereon:  "I  renew  the  within  note,  and  promise 
to  pay  the  same."  Whereby,  they  being  only  sureties,  such  renewal  was 
a  release  as  to  them  and  the  land  they  had  purchased.  Appellant  ex- 
cepted to  said  answers,  which  were  by  the  court  overruled. 

The  jury  returned  a  verdict  finding  that  Patty  had  paid  the  debt; 
judgment  was  rendered  for  defendants  and  against  plaintiff  for  costs. 
Plaintiff  excepted  and  gave  notice  of  appeal,  assigned  error,  and  brings 
this  cause  to  this  court  for  revision. 

Plaintiff  specially  excepted  to  defendant  Patty's  plea  of  payment  for 
failure  to  specifically  allege  when,  to  whom,  and  how  such  payments  were 
made.  This  exception  was  overruled,  to  which  ruling  exception  was 
made  and  error  duly  assigned.  Defendant's  allegation  is:  "This  de- 
fendant shows  that  at  the  day  and  date  here  below  given  he  made  cash 
payments  and  caused  to  be  made  to  plaintiff  and  her  agent,  and  he  is 
entitled  to  credit  on  the  note  sued  on  in  the  several  sums  so  paid  and 
interest  thereon  as  follows : 

"February  17,  1890,  cash $1,900.00 

"Interest  to  August  20,  1897 1,289.41 

"November  13,  1893,  cash 600.00 

"Interest  to  August  20,  1897 135.70 

"March  9,  1893,  cash , 130.00 

"Interest  to  August  20,  1897 41.H 

"March  11,  1891,  cash 500.00 

"Interest  to  August  20,  1897 275.33 

"Total    $4,871.58 

"This  defendant,  J.  R.  Patty,  further  shows  that  he  paid  to  plaintiff 
and  her  agents  certain  promissory  notes  as  here  below  shown,  and  he 
is  entitled  to  credit  and  interest  thereon,  as  follows: 

"October  9,  1890,  J.  A.  Bracher*s  note $  392.00 

"Interest  to  August  20,  1897 224.19 

"December  1,  1890,  J.  A.  Snider's  two  notes 384.00 

"Interest  to  August  20,  1897 222.90 

"December  1,  1890,  J.  O.  Bedding's  four  notes 1,144.00 

"Interest  to  August  20,  1897 673.66 

"November  8,  1888,  H.  W.  Walls 315.00 

"Interest  to  August  20,  1897 268.68 

"November  8,  1888,  J.  R.  B.  and  B.  A.  Bargus  and  H.  W. 

Wall's  notes 120.00 

"Interest  to  August  20,  1897 99.41 

"Total    $3,843.84 
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"Defendant  says  he  is  unable  to  give  a  more  accurate  description  of 
said  notes ;  that  plaintiff  has  same  in  her  possession,  and  this  defendant 
demands  of  her  that  they  be  produced  or  accounted  for  on  the  trial  of 
this  cause.  This  defendant  further  says  that  he  at  sundry  other  times 
made  payments  to  plaintiff  on  the  note  sued  on,  and  here  charges  that 
plaintiff  has  an  accurate  account  of  said  payments,  and  here  demands 
that  she  produce  same  on  the  trial  of  this  cause." 

It  will  be  noted  that  said  allegations  fail  to  state  to  whom  said  pay- 
ments were  made.  The  defendant  in  another  part  of  his  petition  alleges 
that  S.  C.  Upshaw  and  J.  B.  Jones  were  the  agents  of  plaintiff,  but  it 
is  nowhere  specifically  shown  which  items  of  cash  or  which  notes  were 
paid  to  plaintiff  Upshaw  or  Jones  respectively.  This  much  plaintiff 
was  entitled  to,  that  she  might  be  apprised  of  what  she  was  required  to 
meet.  If  Patty  was  unable  to  set  forth  to  whom  the  various  items  were 
paid,  then  he  should  by  proper  averments  show  why  he  could  not  do  so, 
which  was  not  done.  His  allegation  that  "plaintiff  has  an  accurate  ac- 
count of  said  payments,"  etc.,  is  not  sufficient  to  relieve  him  of  making 
proper  averments.  While  the  point  is  not  raised,  we  suggest,  in  view 
f  of  another  trial,  that  the  charging  of  interest  on  the  cash  paid  as  shown 
by  defendant's  plea  of  payment  is  not  in  accordance  with  the  method 
adopted  by  our  Supreme  Court  in  determining  the  result  when  partial 
payments  are  made  on  an  indebtedness,  in  the  absence  of  an  agreement 
as  to  the  application  of  said  payments.  See  Tooke  v.  Bond,  29  Texas, 
420;  Odle  v.  Frost,  59  Texas,  688;  Clark  v.  Brown,  48  Texas,  212.  We 
are  of  the  opinion  that  the  court  erred  in  not  sustaining  said  special 
exception. 

Appellant  complains  of  the  action  of  the  court  in  overruling  her  spe- 
cial exceptions  1,  2,  3,  and  4,  to  the  answer  of  defendant  Thompson. 
This  plea,  in  effect,  showed  that  after  the  execution  of  the  note  and 
mortgage  by  Patty  &  Brockinton  all  the  land  embraced  in  the  mort- 
gage became  the  individual  property  of  Patty,  who  sold  it,  Thompson 
holding  the  tract  claimed  by  him  under  Patty  through  mesne  convey- 
ances. After  Patty  sold  this  tract  and  before  the  note  was  barred  by 
limitation  he  personally  renewed  it  in  consideration  of  the  time  for  pay- 
ment being  extended.  The  plea  claimed  that  the  removal  by  Patty  did 
not  bind  Patty  &  Brockinton,  and  that  the  note  was  barred  by  limita- 
tion and  the  land  released  by  reason  thereof. 

This  raises  the  issue  whether  or  not  the  action  of  Patty  in  renewing 
the  note  had  the  effect  to  prevent  the  lien  from  becoming  lost  At  the 
time  Patty  renewed  the  note  it  was  not  barred  by  limitation,  but  more 
than  four  years  had  elapsed  from  its  original  maturity  till  the  bringing 
of  this  suit. 

Where  the  owner  of  land  mortgages  it  to  secure  a  debt  owing  by  him, 
and  subsequently  it  is  purchased  by  a  third  party,  it  remains  subject  to 
the  mortgage  and  will  so  remain  so  long  as  the  debt  is  kept  alive  by  a 
renewal  thereof.    If,  however,  the  debt  becomes  barred  by  the  statute 


476  29  Texas  Civil  Appeals  Beports.        [5th  District, 

of  limitation  the  land  becomes  freed  from  the  mortgage  and  a  subse- 
quent renewal  of  the  debt  will  not  renew  the  mortgage  as  against  the 
purchaser.  Flewellen  v.  Cochran,  48  S.  W.  Rep.,  39,  and  authorities 
there  cited.  Where  the  land  remains  the  debtor's  though  the  debt  be- 
comes barred,  if  he  renews  the  debt  the  lien  is  kept  alive.     Id. 

Patty  was  personally  responsible  for  the  debt,  notwithstanding  it  was 
a  debt  created  by  Patty  &  Brockinton.  When  he  became  the  sole  owner 
of  the  land  it  was  still  subject  to  the  payment  of  the  debt,  no  rights  of 
third  parties  having  intervened.  This  was  the  condition  when  he  sold 
to  the  party  through  whom  Thompson  claims.  At  the  time  of  Patty's 
renewal  of  the  debt  limitation  had  not  intervened,  and  while  such  re- 
newal was  not  binding  on  Brockinton  it  was  binding  on  Patty  and  the 
debt  was  kept  alive  as  to  him,  and  we  see  no  good  reason  why  the  lien 
on  the  land  was  not  also  perpetuated. 

This  is  not  a  similar  case  to  where  a  wife,  for  instance,  mortgages  her 
separate  estate  to  secure  the  debt  of  her  husband.  In  that  case  the  prop- 
erty stands  in  relation  to  the  debts  as  a  personal  surety,  and  an  exten- 
sion of  time  for  payment  of  the  debt  made  by  the  husband  without  the 
wife's  consent  would  release  the  property  from  the  lien.  If,  however, 
the  husband  mortgaged  his  own  property  to  secure  his  debt  an  extension 
of  time  would  not  affect  the  lien,  if  done  before  limitation  intervened, 
though  another  had  become  the  purchaser.  In  this  case  the  same  prin- 
ciple applies  that  governs  where  a  party  executes  a  mortgage  on  land 
owned  by  him  to  secure  a  debt  contracted  by  him.  The  allegations  of 
the  petition  showed  that  the  lien  had  not  been  lost,  and  the  court  erred 
in  not  sustaining  the  exceptions  urged  to  defendant  Thompson's  answer. 

The  court  erred  in  permitting  defendant  Patty,  over  objections,  to 
testify  that  $1200  had  been  paid  to  Captain  S.  C.  Upshaw.  No  plea 
was  made  that  this  amount  had  been  paid,  and  in  the  absence  of  proper 
averments  it  was  not  admissible. 

The  court  erred  in  admitting  over  objections  testimony  as  to  an  agree' 
ment  between  Patty  &  Brockinton  when  they  dissolved  partnership,  to 
the  effect  that  Brockinton  assumed  all  partnership  debts.  This  agree- 
ment could  not  affect  the  right  of  plaintiff.  Appellee  contends  that  it 
was  pertinent  on  the  question  as  to  Patty's  authority  to  bind  the  firm 
by  renewal  of  the  note.  In  renewing  Patty  only  purported  to  act  for 
himself.  No  proof  was  offered  tending  to  show  that  he  had  authority 
to  bind  Brockinton,  in  the  absence  of  which  his  act  would  not  bind 
Brockinton;  hence  the  proof  was  immaterial  and  might  have  had  an 
improper  effect  on  the  jury. 

The  following  paragraph  of  the  court's  charge  is  assigned  as  error, 
to  wit:  "When  the  owner  of  the  note,  or  the  agent  of  such  owner, 
authorizes  or  instructs  the  obligor  in  the  note  to  deposit  his  payments 
in  a  certain  bank  to  the  credit  of  such  owner  or  agent,  then  all  deposits 
made  by  such  debtor  with  such  bank  to  the  credit  of  such  owner  or  agent, 
as  payments  upon  such  note,  would  likewise  constitute  payment,  whether 
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the  owner  or  agent  credited  such  payments  upon  such  note  at  the  time 
or  not."  The  objection  nrged  to  such  charge  is  that  there  was  no  allega- 
tion or  proof  that  plaintiff  instructed  Patty  to  make  payment  by  de- 
posit in  bank,  nor  that  any  deposit  had  been  made  in  any  particular  bank. 
The  record  sustains  this  contention.  The  charge  seems  objectionable  in 
telling  the  jury  that  plaintiff  would  be  bound  for  deposits  made  by  in- 
struction of  her  agents.  Without  being  specifically  empowered,  an  agent 
has  no  authority  to  direct  payment  made  to  another.  The  giving  of  the 
charge  was  error. 

For  the  errors  indicated  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 

Application  for  writ  of  error  dismissed  by  the  Supreme  Court  for  want 
of  jurisdiction. 


Missouri,  Kansas  &  Texas  Railway  Company  of  Texas  v. 
W.  D.  Mayfield. 

Decided  May  10,  1902. 

1.— Railway  Company— Negligence— Violation  of  Rules. 

Ordinarily  it  is  not  negligence  per  se  for  an  employe  to  violate  a  rule  of 
the  employer,  but  the  question  of  negligence  in  such  case  is  one  for  the  deter- 
mination of  the  jury. 

«.— Same— Charge. 

Where  the  charge  instructed  that  the  rules  of  the  railway  company  given 
in  evidence  had  been  issued  by  the  company  to  govern  its  employes  in  the 
operation  of  trains;  that  it  was  the  duty  of  employes  to  observe  them,  and  if 
they  failed  to  use  ordinary  care  in  doing  so,  they  would  be  guilty  of  negligence, 
and'  that  if  plaintiff  failed  to  have  his  train  under  control,  as  required  by  the  rules, 
in  approaching  the  station  where  the  injury  occurred,  he  could  not  recover,  it 
was  not  error  to  refuse  special  charges  quoting  the  rules  and  instructing  that  if 
plaintiff  violated  them  and  in  doing  so  was  guilty  of  a  want  of  ordinary  care 
and  brought  about  his  injury,  to  find  for  defendant. 

3.— Same— Custom. 

Evidence  of  a  custom  for  train  crews  to  leave  switches  open  while  trains 
were  switching,  as  was  done  in  plaintiff's  case,  did  not  require  a  charge  in  re- 
lation thereto  where  it  was  not  shown  that  plaintiff  had  any  knowledge  of  such 
custom  and  he  and  the  fireman  testified  that  a  different  custom  prevailed. 

4. — Same— Contributory  Negligence. 

In  an  action  for  injury  to  an  engineer  whose  train  ran  into  an  open  switch 
and  collided  with  another  train  switching  there,  it  was  proper,  on  the  issue 
of  contributory  negligence,  to  show  that  a  rule  of  the  company  required  in  such 
cases  that  a  man  be  sent  ahead  by  the  switching  train  to  flag  approaching 
trains. 

5. — Same. 

Where  there  were  no  yardmen  at  the  station  where  the  injury  occurred, 
a  rule  of  the  company  that  station  agents  are  responsible  for  the  position  of 
switches  at  stations  where  no  yardmen  are  employed  was  admissible  in  evidence. 

6. — Same— Waiver  of  Rule — Nonobservance— Evidence. 

Where  a  rule  is  habitually  disregarded  witnin  the  knowledge  of  the  com- 
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pany,  it  is  waived,  and  to  show  such  waiver  of  a  rule  requiring  trains  to  be 
under  full  control  while  passing  stations  plaintiff  had  the  right  to  show  the  rate 
of  speed  of  other  trains  in  passing  the  station  where  the  accident  occurred. 

7.— Same — Fact  Case. 

Evidence  held  to  show  that  the  defendant  company  was  guilty  of  negligence 
in  leaving  a  switch  open  and  unguarded,  and  that  plaintiff,  an  engineer,  was 
not  guilty  of  contributory  negligence  in  running  into  it. 

8.— Pleading  and  Proof— Personal  Injuries. 

An  averment  of  injury  to  plaintiff's  chest,  abdomen,  kidneys,  and  hips  will 
support  proof  of  injury  to  the  muscles  of  the  bladder,  causing  incontinence  of 
urine,  it  being  shown  that  the  bladder  is  part  of  the  abdomen. 

Appeal  from  Grayson.    Tried  below  before  Hon.  Rice  Maxey. 

T.  S.  Miller  and  Head  &  Dillard,  for  appellant. 

Wolfe,  Hare  &  Semple,  for  appellee. 

RAINEY,  Chiep  Justice. — Suit  by  appellee  to  recover  damages  for 
personal  injuries  received  while  in  the  employ  of  appellant  as  locomotive 
engineer. 

Appellee  at  the  time  of  the  accident  was  an  engineer  on  a  locomotive 
engine  drawing  a  freight  train  over  appellant's  road.  As  the  train  ap- 
proached Pilot  Point,  a  telegraph  station,  it  ran  into  an  open  switch 
onto  a  side  track  and  collided  with  another  train  standing  on  said  side 
track.  Just  before  the  trains  collided  the  appellee,  in  order  to  escape 
the  consequences  of  the  collision,  jumped  from  his  engine  and  was 
injured.  The  train,  No.  104,  which  appellee  was  in  charge  of,  was  a 
north-bound  time-table  through  freight  carrying  cattle  and  fruit,  and 
was  entitled  to  the  right  of  track.  The  train,  No.  67,  with  which  it 
collided  was  a  south-bound  local  freight.  It  had  reached  Pilot  Point 
before  No.  104  and  pulled  in  on  the  north  end  of  the  siding.  Having 
some  switching  to  do,  the  engineer  pulled  the  engine  with  some  cars 
attached  out  of  the  siding  at  the  south  end  onto  the  main  track  and 
then  backed  in  at  the  south  end  onto  the  siding  where  the  collision 
occurred,  leaving  the  side  switch  open.  No  flagman  was  left  at  the 
switch  and  the  target  on  the  switch  which  connected  with  the  main  line, 
that  is,  the  switch  to  the  passing  track,  was  so  dim  that  the  different 
colors  could  not  be  distinguished  at  a  distance  of  more  than  200  feet. 
Appellee  did  not  see  the  open  switch  but  saw  the  order  board  out  as  he 
came  down  into  the  station,  and,  expecting  to  stop  with  his  caboose  at 
the  depot,  so  manipulated  his  air  as  to  accomplish  this  object,  and  in 
doing  this  he  reduced  the  amount  of  his  braking  power.  When  he  ran 
in  on  the  switch  he  made  an  emergency  application  of  the  air  but  got 
only  a  service  application.  He  had  about  1400  feet  in  which  to  stop 
with  his  caboose  at  the  depot.  He  had  only  600  feet  in  which  to  stop 
before  striking  the  engine  of  train  No.  67.  He  was  unable  to  stop 
within  this  distance.     Appellee  was  operating  his  train  under  the  fol- 
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lowing  orders  which  had  been  delivered  to  him  at  Denton,  seventeen 
miles  south  of  Pilot  Point :  "C.  &  E.  1st  and  2nd  38  &  104.  No.  67 
Eng  270  has  until  3k  P.  M.  to  make  Pilot  Point  for  Do  1st  and  2nd 
&  No.  104. 

"B. 

"12  W.  S.  R 

"B. 

"J.    H.   Walker 

"Mayfield." 

With  reference  to  the  meaning  of  these  orders  appellee  testified,  and 
in  this  he  was  not  contradicted,  as  follows :  "Under  our  orders  we  were 
to  make  Pilot  Point  at  3  p.  m.  if  we  could,  but  we  were  11  minutes  and 
30  seconds  late.  If  my  train  had  gotten  into  Pilot  Point  at  3  o'clock 
or  before  and  67  had  not  been  there  it  would  have  been  my  duty  under 
the  rules  and  order  to  remain  there  until  3 :05,  and  if  67  had  not  gotten 
there  by  that  time,  then  it  was  my  duty  to  pull  out.  I  had  the  right 
of  track.  If  my  train  had  arrived  there  at  3  o'clock  or  any  time  before 
five  minutes  after  3  b'clock,  and  if  67  had  not  been  there,  I  would  have 
occupied  the  main  track  with  my  train  between  the  switches.  No.  67 
being  on  the  track  when  I  arrived,  if  no  board  had  been  out  I  would 
have  had  the  right  and  would  have  gone  through  Pilot  Point  without 
stopping,  because  I  had  the  right  of  track.  I  did  not  see  No.  67  until 
I  ran  in  upon  the  switch.  My  train  was  north  bound;  67  was  south 
bound.  The  engine  was  way  back  off  to  the  left  from  the  main  line. 
I  had  a  wait  order  for  this  train.  The  difference  between  a  wait  order 
and  a  meeting  order  is  that  on  the  first  I  wait  at  the  station  named 
until  a  certain  time.  If  the  train  has  not  reached  the  station  named 
at  the  time  named  I  have  a  right  to  proceed,  and  the  train  waited  for 
does  not  concern  me  any  more  than  if  the  order  had  not  been  issued. 
I  don't  have  to  wait  for  him.  I  simply  wait  until  the  time  is  up.  If 
the  opposing  train  can  not  make  the  station  named  by  the  time  men- 
tioned in  the  order,  he  is  supposed  to  head  in  at  some  switch  or  station 
and  be  in  clear  at  or  before  the  time  mentioned  in  the  order.  *  *  * 
If  the  opposing  train  does  not  make  the  place  named,  I  don't  know 
where  he  is  going  to  make,  and  he  has  no  right  against  me  outside  of 
that  order,  and  if  he  is  not  at  the  next  place  he  may  be  at  the  next." 

The  following  rules  promulgated  by  appellant  were  in  force  at  that 
time: 

Eule  No.  2,  under  Rights  of  Trains,  which  is  as  follows :  "All  time- 
table freight  trains,  going  north  or  east,  have  the  absolute  and  indefinite 
right  against  all  freight  trains  going  south  or  west.  A  time-table  freight 
train  going  north  will  not  leave  any  station  or  passing  place  where,  by 
the  time  table,  it  should  meet  a  freight  train  going  south,  until  five 
minutes  after  its  own  leaving  time,  unless  south-bound  train  has  arrived 
there ;  and  this  five  minutes,  allowed  for  possible  variations  of  watches, 
must  be  observed  at  every  succeeding  station  or  siding  until  the  expected 
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train  is  met.    The  eouth-bound  train  must  not,  under  any  circumstances, 
use  any  portion  of  the  five  minutes  allowed  for  variation  of  watches." 

Rule  No.  11,  under  Rights  of  Trains,  which  is  as  follows:  "When 
trains  are  to  meet  or  pass  each  other,  the  train  having  the  right  to  the 
road  will  occupy  the  main  track  between  the  switches,  and  the  train 
having  to  take  the  siding  will  go  in  at  the  nearest  end,  and  not  run  by 
to  back  in ;  but,  if  obliged  from  any  cause  to  pull  up  and  back  in  at  the 
farthest  end  of  the  switch,  a  man  must  first  be  sent  ahead  a  sufficient 
distance  to  flag  approaching  trains.  When  necessary  to  put  the  ruling 
train  on  the  siding,  a  man  must  be  sent  ahead  far  enough  to  stop  the 
train  before  it  reaches  the  first  switch,  and  until  this  train  arrives  and 
stops,  the  nonruling  train  will  lay  back  a  sufficient  distance  to  guard 
against  all  possibility  of  accident." 

Rule  No.  22,  under  Special  Instructions,  which  is  as  follows:  "Sta- 
tion agents  will  be  responsible  for  the  proper  position  of  all  switches 
in  the  main  tracks  at  stations  where  no  yard  crews  are  employed." 

Paragraph  3,  under  General  Notice,  which  is  as  follows:  "All  em- 
ployes whose  duties  are  to  any  extent  prescribed  in  these  rules,  are 
required  to  keep  a  copy  of  the  same  in  their  possession,  which  they  will 
carefully  study ;  all  its  instructions  must  be  fully  understood  and  obeyed. 
When  an  individual  enters  or  remains  in  the  service  of  the  company,  it 
will  be  considered  as  in  itself  an  expression  of  willingness  to  render 
such  obedience,  and  to  fully  abide  by  these  instructions." 

Rule  No.  6,  under  Special  Instructions,  which  is  as  follows:  "All 
trains  and  engines  must  approach  telegraph  stations  under  full  control, 
their  engineers  keeping  a  sharp  lookout  for  red  signals  to  stop  for 
orders." 

Rule  No.  14,  under  Special  Instructions,  which  is  as  follows:  "En- 
gineers of  all  regular  or  special  trains  or  engines  must  approach  and 
pass  all  principal  stations,  and  run  within  all  yard  limits  under  full 
control,  first  seeing  that  the  main  track  is  clear  for  their  trains.  They 
must  also  reduce  speed  at  all  obscure  switches  and  important  bridges. 
This  rule  will  not  allow  the  obstruction  of  the  main  track  by  yard 
engines,  nor  excuse  any  failure  to  post  proper  signals  for  protecting  all 
trains." 

Rule  No.  16,  under  Special  Instructions,  which  is  as  follows:  "Con- 
ductors and  engineers,  and  all  employes  interested,  must  frequently  read 
and  be  sure  they  understand  all  the  general  and  special  rules  and  regu- 
lations, and  they  must  observe  them  strictly  at  all  times,  both  on  the 
main  line  and  also  on  the  branches." 

Rule  No.  11,  under  Duties  of  Conductors  and  Engineers  and  Train- 
men, which  is  as  follows:  "All  trains  and  engines  must  approach  sta- 
tions and  water  tanks  under  control,  expecting  to  find  another  train 
occupying  the  main  track.  Engineers  will  run  very  carefully  by  all 
switches  and  see  that  they  are  set  right.  They  will  guard  against  acci- 
dents likely  to  occur  from  stock  being  on  the  track,  and  when  stock  is 
killed  or  seriously  injured,  report  the  fact  to  the  stock  agent  or  superin- 
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tendent,  at  the  end  of  the  trip,  giving  kind  of  stock  and  locality  as 
near  as  possible." 

Going  north  there  is  a  hill  before  reaching  the  station  at  Pilot  Point. 
From  the  top  of  the  hill  it  is  down  grade  to  the  depot  and  beyond. 
There  is  a  slight  curve  in  the  track  between  the  hill  and  the  depot,  but 
there  is  a  clear  open  run  from  the  top  of  the  hill  to  the  station.  The 
maximum  limit  of  104  was  thirty-fivg  miles  an  hour  between  stations. 
It  was  running  about  that  rate  when  the  top  of  the  hill  was  reached. 
Then  steam  was  shut  off,  and  after  turning  the  hill  the  air  was  applied 
and  the  train  slowed  down  so  as  to  stop  the  train  with  the  caboose 
opposite  the  station.  Before  getting  to  the  top  of  the  hill  appellee  did 
not  expect  to  stop  at  the  station,  but  after  reaching  the  top  he  saw  the 
order  board  out  and  slowed  down  to  make  the  stop.  The  train  was  sup- 
plied with  air  brakes  and  the  appellee  had  the  train  under  sufficient 
control  to  stop  at  the  station.  When  he  discovered  he  was  going  to  run 
into  the  switch  he  was  running  at  the  rate  of  about  twenty  miles  an 
hour,  and  he  then  used  the  means  at  hand  to  prevent  the  collision,  but 
without  avail. 

Appellee  was  not  guilty  of  contributory  negligence,  and  the  evidence 
showed  negligence  on  the  part  of  appellant,  and  warranted  the  verdict 
and  judgment. 

Conclusions  of  Law. — 1.  The  court  refused  a  special  charge  asked 
by  appellant,  as  follows:  "If  you  believe  from  the  evidence  that  the 
defendant  had  prescribed  certain  rules  for  the  running  of  the  train  on 
which  plaintiff  was  engineer,  and  that  those  rules  were  in  full  force  and 
effect,  and  that  plaintiff  knew  this,  and  that  he  violated  such  rules,  and 
because  of  such  violation  received  his  injury,  you  will  inquire  no  further 
but  will  return  a  verdict  for  the  defendant."  This  was  properly  refused. 
Ordinarily  it  is  not  negligence  per  se  for  an  employe  to  violate  a  rule  of 
the  company,  but  is  a  question  for  the  jury  to  determine.  There  is 
nothing  in  the  evidence  that  takes  this  case  out  of  the  general  rule,  and 
the  court  properly  submitted  the  question  to  the  jury.  Railway  v. 
Sweeny,  36  S.  W.  Rep.,  800;  Railway  v.  Adams,  58  S.  W.  Rep.,  831; 
Railway  v.  Mortinsen,  66  S.  W.  Rep.,  99 ;  Railway  v.  Pawkett,  decided  by 
this  court  March  9,  1902. 

2.  Assignments  of  error  second  and  third  complain  of  the  action  of 
the  court  in  refusing  to  give  third  and  fourth  special  charges  requested 
•by  appellant.  Said  instructions  called  attention  to  rules  of  the  com- 
pany numbers  6  and  14  respectively,  quoting  them,  and  further,  in 
effect,  that  if  they  were  violated  and  plaintiff  was  guilty  of  a  want  of 
ordinary  care  in  so  doing  and  brought  about  his  injury,  to  find  for 
defendant  The  court  in  its  general  charge  told  the  jury,  in  effect, 
that  the  rules  in  evidence  (which  included  numbers  6  and  14)  had  been 
issued  by  defendant  to  govern  its  employes  in  the  operation  of  its  trains. 
That  it  was  the  duty  of  employes  to  observe  them,  and  if  they  failed  to 
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use  ordinary  care  in  doing  so  they  would  be  guilty  of  negligence,  and 
that  if  plaintiff  failed  to  have  train  No.  104  under  control  in  approach- 
ing Pilot  Point,  he  would  be  guilty  of  negligence  and  he  could  not 
recover.  The  undisputed  evidence  shows  that  the  main  track  was  clear 
and  this  was  seen  by  the  plaintiff.  The  only  other  requirement  of  the 
rule  is  that  on  approaching  such  a  station  the  train  must  be  under 
control,  and  on  this  last  point  the  court  correctly  instructed  the  jury. 
The  court's  charge  sufficiently  covers  the  points  covered  by  the  special 
charges,  and  it  was  not  error  to  refuse  to  give  them. 

3.  The  court  correctly  charged  the  jury  on  contributory  negligence, 
and  it  was  not  error  to  refuse  the  requested  charges  on  this  issue. 

4.  The  court  did  not  err  in  refusing  appellant's  requested  charges 
relating  to  the  custom  of  leaving  switches  open.  Some  of  the  witnesses 
testified  that  it  was  the  custom  for  train  crews  to  leave  switches  open 
when  trains  were  switching  as  was  done  under  the  circumstances  by  the 
crew  of  No.  67.  It  was  not  shown  that  plaintiff  had  any  knowledge  of 
such  a  custom.  On  the  contrary,  he  and  the  fireman  on  104  testified 
that  a  different  custom  prevailed.  Under  the  facts  the  requested  charge 
was  not  warranted. 

5.  Under  the  allegations  of  plaintiffs  petition  it  was  not  error  to 
admit  testimony  showing  injury  to  the  muscles  of  the  bladder,  inconti- 
nence of  his  urine,  etc.  The  allegations  were  that  he  was  injured  "by 
having  his  ribs  broken,  by  having  his  back  sprained  and  wrenched,  and 
received  other  painful  and  permanent  injuries  to  his  arms,  shoulders, 
chest,  abdomen,  kidneys,  hips,  and  legs,  which  render  him  a  permanent 
cripple  for  life.  It  was  shown  that  the  urinary  organs  are  contained  in 
and  a  part  of  the  abdomen.  This  also  disposes  of  the  other  assignments 
of  error  relating  to  the  admission  of  evidence  as  to  the  character  of 
appellee's  injuries.  Railway  v.  Edling,  45  S.  W.  Rep.,  406;  Railway 
v.  White,  51  S.  W.  Rep.,  366 ;  Railway  v.  McMannewitz,  70  Texas,  78 ; 
Railway  v.  Kelton,  28  Texas  Civ.  App.,  137;  Railway  v.  Bibolet,  24 
Texas  Civ.  App.,  4. 

6.  Over  the  objection  of  appellant  the  court  permitted  plaintiff  to 
introduce  in  evidence  the  following  rule  of  defendant,  viz :  "11.  When 
trains  are  to  meet  or  pass  each  other,  the  train  having  the  right  to  the 
road  will  occupy  the  main  track  between  the  switches,  and  the  train  hav- 
ing to  take  the  siding  will  go  in  at  the  nearest  end  and  not  run  by  and 
back  in;  but  if  obliged  from  any  cause  to  pull  up  and  back  in  at  the 
farthest  end  of  the  switch,  a  man  must  be  first  sent  ahead  a  sufficient 
distance  to  flag  approaching  trains."  The  testimony  of  appellee  and 
his  witnesses  shows  that  this  rule  had  been  interpreted  as  requiring  a 
flagman  to  be  placed  at  an  open  switch  to  warn  approaching  trains  when 
trains  were  switching  as  was  No.  67,  and  we  are  not  prepared  to  say  that 
it  was  susceptible  of  such  a  construction.  Anyway  it  was  properly  ad- 
mitted on  the  question  of  contributory  negligence,  in  view  of  said  testi- 
mony. 
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7.  The  admission  of  the  following  rule  was  not  error,  viz :  "Station 
agents  will  be  responsible  for  the  proper  position  of  all  switches  on  the 
main  track  at  stations  where  no  yard  crews  are  employed."  There  was 
no  yard  crew  employed  at  Pilot  Point.  It  being  the  duty  of  the  station 
agent  to  see  that  switches  were  in  proper  position  was  a  circumstance 
that  was  proper  for  the  consideration  of  the  jury  on  the  issue  of  con- 
tributory negligence. 

8.  It  was  competent  to  show  the  rate  of  speed  of  other  trains  passing 
through  Pilot  Point.  The  issue  was  made  that  appellee  had  violated 
the  rules  in  not  having  his  train  under  control  and  running  at  too  great 
a  rate  of  speed.  The  evidence  conflicted  on  this  issue,  and  the  testimony 
complained  of  tended  to  show  the  customary  rate  of  other  trains,  and 
was  a  circumstance  proper  to  be  considered  by  the  jury  in  determining 
whether  the  published  rules  of  the  company  relating  to  having  "trains 
under  control"  in  operating  trains  at  stations  had  been  disregarded  suf- 
ficiently to  constitute  a  waiver  thereof  by  the  management,  which  was 
pertinent  on  the  issue  of  negligence  of  appellee  in  violating  the  rules 
of  the  appellant  in  the  operation  of  the  train.  Whether  the  rules  had 
been  habitually  disregarded  by  the  employes  was  an  issuable  fact  for  the 
jury,  and  if  the  appellant  knowingly  permitted  their  nonobservance  it 
is  in  no  attitude  to  complain  of  a  nonobservance  in  this  case. 

9.  The  evidence  warranted  a  finding  that  appellant's  employes  were 
negligent  in  leaving  the  switch  open  under  the  circumstances  and  that 
appellee  was  not  guilty  of  contributory  negligence. 

10.  Under  the  evidence  we  do  not  feel  warranted  in  holding  that" 
the  verdict,  though  large,  was  excessive. 

11.  We  find  no  reversible  error  in  the  record,  and  the  judgment  is 
affirmed. 

Affirmed. 


Texas  &  Pacific  Bailway  Company  v.  G.  W.  Storey. 

Decided  May  10,  1902. 

1.— Railway  Company— Air  Brakes— Degree  of  Care. 

Where  the  air  brakes  of  a  car  were  sufficient  so  long  as  the  car  was  attached 
to  the  train,  the  fact  that  they  were  not  in  such  a  high  degree  of  efficiency  as  to 
stop  the  car  in  time  to  prevent  a  collision  where,  by  the  act  of  a  drunken 
passenger,  the  car  had  been  uncoupled  from  the  train  while  in  motion,  did  not,  as 
matter  of  law,  render  the  company  liable  for  a  resultant  injury,  but  it  was  for 
the  jury  to  determine  whether  such  an  unauthorized  act  by  a  passenger  should 
have  been  anticipated. 

ft. — Same. — Statute  Construed. 

The  article  of  the  statute  requiring  a  brake  and  a  competent  brakeman 
on  the  rear  coach  of  trains  applies  only  to  mixed  trains,  and  not  to  those  that 
are  exclusively  passenger  or  freight  trains.      Rev.  Stats.,  art.  4517. 

Appeal  from  Lamar.    Tried  below  before  Hon.  Ben  H.  Denton. 
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T.  J.  Freeman  and  Head  &  Dillard,  for  appellant 
Dudley  &  Sturgeon,  for  appellee. 

TEMPLETON,  Associate  Justice.— G.  W.  Storey  sued  the  Texas 
&  Pacific  Railway  Company  and  the  Texas  Midland  Railroad  to  recover 
damages  on  account  of  personal  injuries  received  by  his  wife  in  an  acci- 
dent which  occurred  on  December  20,  1900,  at  a  point  on  the  line  of 
the  Texas  &  Pacific  Company  about  ten  miles  east  of  Paris,  Texas.  A 
jury  trial  resulted  in  a  judgment  against  the  Texas  &  Pacific  Company, 
and  it  has  appealed.    The  Midland  Railroad  was  held  not  liable. 

Mrs.  Storey  was  a  passenger  on  an  excursion  train  en  route  from 
Enloe,  Texas,  to  Huntsville,  Ala.  The  coach  in  which  she  was  riding 
was  carried  by  the  Texas  Midland  from  Enloe  to  Paris.  It  was  there 
attached  to  a  train  of  the  Texas  &  Pacific  Company,  being  the  rear  coach 
of  said  train.  Soon  after  the  train  left  Paris,  and  while  it  was  in  rapid 
motion,  a  drunken  passenger,  in  a  spirit  of  recklessness  and  wanton- 
ness, uncoupled  the  said  coach  from  the  rest  of  the  train.  This  caused 
the  air  brakes  all  over  the  train  to  be  set  automatically.  The  main 
part  of  the  train,  which  consisted  of  an  engine  and  eleven  coaches, 
stopped  sooner  than  did  the  coach  which  had  been  cut  loose  and  the 
said  coach  ran  into  the  cars  ahead  of  it.  The  shock  of  the  collision 
threw  Mrs.  Storey  against  a  seat  and  injured  her. 

One  of  the  theories  of  the  plaintiff  was  that  the  air  brake  on  the 
coach  in  question  was  defective,  and  that  had  the  same  been  in  good 
condition  the  coach  would  have  been  stopped  by  the  automatic  action 
of  the  air  brake  before  it  collided  with  the  cars  in  front.  On  this  issue 
the  court  charged  the  jury  as  follows :  "If  you  believe  from  the  evidence 
before  you  that  the  defendant  the  Texas  &  Pacific  Railway  Company's 
train  was  not  provided  with  a  good  and  sufficient  air  brake,  or  if  you 
find  that  such  air  brake  so  provided  on  said  train,  was  not  in  proper 
working  order  so  that  same  was  operative  on  the  coach  in  which  Mrs. 
Storey  was  riding,  and  you  further  believe  that  the  failure  to  so  provide 
said  train  with  a  proper  air  brake,  or  the  failure  of  the  same  to  operate 
or  properly  work,  was  the  proximate  cause  or  one  of  the  proximate 
causes  of  her  injury,  if  any,  then  if  you  find  such  to  be  the  facts  you 
will  return  a  verdict  for  the  plaintiff  against  the  Texas  &  Pacific  Com- 
pany." The  uncontroverted  evidence  was  that  the  air  brake  on  said 
coach  was  in  working  order  and  that  when  the  cars  were  uncoupled  the 
brakes  were  set  automatically  on  the  detached  coach.  The  plaintiff, 
however,  attempted  to  show  that  had  the  air  brake  been  in  a  higher 
state  of  efficiency  the  coach  would  have  been  stopped  sooner  than  the 
main  portion  of  the  train  and  the  collision  thereby  averted.  So  long 
as  the  coach  remained  attached  to  the  train,  the  condition  of  the  air 
brake  did  not  endanger  the  safety  of  the  passengers.  The  equipment 
of  the  train  was  sufficient  for  the  safe  operation  thereof  while  the  said 
coach  was  coupled  to  the  rest  of  the  train.     The  coupling  appliances 
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provided  were  sufficient  to  hold  the  coach  in  position.  But  for  the  in- 
tervening act  of  the  drunken  passenger  in  uncoupling  the  cars,  the 
accident  woiild  not  have  happened.  Unless  the  company  ought  to  have 
anticipated  the  occurring  of  such  an  event,  it  can  not  be  held  guilty 
of  negligence  on  account  of  the  condition  of  the  air  brake.  Under  all 
circumstances  other  than  those  brought  about  by  the  unwarranted  act 
of  a  third  person,  the  air  brake  was  sufficient.  The  company  was  not 
negligent  in  having  the  air  brake  in  such  condition,  unless  it  should 
have  foreseen  that  a  necessity  might  arise  for  having  the  same  in  more 
perfect  condition.  Such  necessity  could  be  created  only  by  the  unauthor- 
ized act  of  a  stranger,  and  if  there  was  no  reason  to  apprehend  such  an 
act,  negligence  could  not  be  predicated  on  the  condition  of  the  air  brake. 
It  was  not  necessary,  in  order  to  show  negligence,  that  the  company 
should  have  anticipated  the  very  event  which  transpired;  that  the  cars 
would  be  uncoupled  at  the  time  and  place  and  in  the  manner  they  were, 
and  by  the  particular  drunken  passenger.  But  it  was  necessary  to  show 
that  the  company  should  have  foreseen  that  some  such  person  would, 
by  the  same  wrongful  or  negligent  act,  render  the  appliances  which  had 
been  provided  for  the  safety  of  the  train  insufficient  for  that  purpose 
before  negligence  would  be  established  on  the  ground  that  the  air  brake, 
otherwise  sufficient,  was  defective.  Our  conclusion  is  that  the  trial 
court  erred  in  giving  the  charge  under  consideration  and  in  refusing  to 
submit  to  the  jury  the  issue  whether  the  company  should  have  antici- 
pated the  happening  of  an  event  like  that  which  caused  the  accident. 
Railway  v.  Bigham,  90  Texas,  223;  Packet  Co.  v.  White,  41  S.  W.  Rep. 
(Tenn.),  583. 

Another  contention  of  the  appellee  is  that  the  hand  brake  on  the 
coach  in  question  was  defective  and  that  there  was  no  brakeman  on  the 
said  coach;  that  had  the  hand  brake* been  in  good  condition  and  had  a 
brakeman  been  present,  the  accident  could  have  been  prevented.  On  this 
issue  the  court  instructed  the  jury,  in  substance,  that  if  the  hand  brake 
was  defective  and  a  competent  and  trustworthy  brakeman  was  not  on 
the  said  coach,  and  the  accident  could  have  been  averted  by  such  brake- 
man  by  the  use  of  the  hand  brake,  then  the  plaintiff  was  entitled  to 
recover.  The  charge  is  evidently  based  upon  article  4517,  Revised  Stat- 
utes, which  requires  railway  companies  to  provide  the  rear  coach  of  all 
trains  transporting  passengers  and  merchandise  with  a  good  and  suf- 
ficient brake  and  to  station  on  such  coach  a  competent  and  trusty  brake- 
man,  and  fixing  a  penalty,  recoverable  by  the  State,  for  a  failure  to 
comply  with  such  requirements.  The  Fort  Worth  Court  of  Civil  Ap- 
peals, in  Railway  v.  Shetler,  58  Southwestern  Reporter,  179,  and  the 
Austin  Court  of  Civil  Appeals  in  State  v.  Railway,  4  Texas  Court  Re- 
porter, 773,  have  held  that  this  article  of  the  statute  applies  only  to 
mixed  trains  transporting  both  passengers  and  merchandise,  and  does 
not  apply  to  trains  carrying  either  passengers  alone  or  merchandise 
alone.     We  concur  in  the  opinions  of  our  sister  courts,  and  conclude, 
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that  as  the  train  in  question  was  a  passenger  train  and  not  a  mixed 
train,  the  statute  is  without  application  in  this  case  and  that  the  trial 
court  erred  in  giving  said  charge. 

The  judgment  as  to  the  Midland  Railroad  is  affirmed.    The  judgment 
as  to  the  Texas  &  Pacific  Company  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Gulp,  Colorado  &  Santa  Fe  Railway  Company  v. 
A.  D.  Mangham. 

Decided  May  17,  1902. 

1.— Appeal— Reversal— Preponderance  of  Evidence. 

The  appellate  court  will  not,  in  a  case  where  the  evidence  is  conflicting, 
reverse  the  judgment  because  the  verdict  is  contrary  to  the  preponderance  of  the 
evidence.    See  evidence  not  warranting  a  holding  on  appeal  that  the  verdict 
was  against  the  manifest  truth  of  the  case. 
2.— Evidence— Mortuary  Tables. 

Where  it  is  shown  in  an  action  for  personal  injuries  that  plaintiff  has  been 
in  part  permanently  disabled  in  his  earning  capacity,  mortuary  tables  of  life 
expectancy  are  admissible  in  evidence 

3.— Contributory  Negligence— Charge. 

In  an  action  for  personal  injuries  received  by  a  servant,  a  requested  charge 
that  if  plaintiff's  act  in  attempting  to  get  on  the  engine,  the  steps  of  which 
gave  way,  was  negligence  under  all  the  circumstances  of  the  case,  he  could  not 
recover,  was  properly  refused  for  want  of  the  qualification  that  the  negligence 
must  have  contributed  to  the  injury. 

4. — Charge  of  Court — Request — Omission. 

Where  the  court  has  failed  to  charge  on  an  issue,  the  request  for  a  special 
charge  which  is  incorrect  will  suffice  to  call  attention  to  the  omission  and  to 
require  a  proper  charge  on  the  issue;  but  where  the  main  charge  gives  a  correct 
general  presentation  of  the  issue,  a  party  desiring  a  fuller  charge  thereon  must 
request  a  correct  one,  and  if,  as  requested,  it  be  incorrect,  the  court  is  not 
bound  to  submit  a  further  charge. 

Appeal  from  Johnson.    Tried  below  before  Hon.  William  Poindexter. 

J.  W.  Terry  and  Ramsey  &  Odell,  for  appellant. 

S.  C.  Padelford  and  Henry,  Patton  &  Brown,  for  appellee. 

RAINEY,  Chief  Justice. — This  suit  was  brought  by  the  plaintiff, 
A.  D.  Mangham,  in  the  District  Court  of  Johnson  County,  Texas,  against 
the  defendant,  the  Gulf,  Colorado  &  Santa  Pe  Eailway  Company,  for  dam- 
ages resulting  from  injuries  inflicted  on  him  by  the  negligence  of  the  de- 
fendant, which  injuries  caused  him  the  loss  and  amputation  of  his  right 
leg.  At  the  time  of  the  injury  plaintiff  was  in  the  employ  of  the  defendant 
as  cinder  pit  and  roundhouseman,  and  on  the  morning  of  his  injury  was 
ordered  by  his  superior  to  perform  the  duties  of  assistant  hostler  in  carry- 
ing the  engines  from  the  roundhouse  to  the  depot  in  Cleburne,  and  in  car- 
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rying  engines  from  the  depot  to  the  roundhouse.  It  was  the  duty  of  such 
assistant  hostler  to  ride  upon  the  engine  in  going  through  the  switch 
yards  of  defendant,  and  from  the  roundhouse  to  the  depot,  and  from 
the  depot  back  to  the  roundhouse,  and  if  any  of  the  switches  upon  said 
track  upon  which  said  engine  was  running  were  closed,  to  get  off  the 
said  engine  and  open  the  switches,  so  as  to  let  said  engine  pass,  and  it 
was  the  custom  as  the  engine  came  along  by  him,  to  catch  hold  of  the 
handholds,  put  his  foot  on  the  step,  and  climb  upon  the  engine. 

On  the day  of  October,  1900,  the  plaintiff  was  ordered  by  his 

superior  to  go  with  the  hostler  as  his  assistant  in  carrying  the  engine 
of  the  Cleburne  and  Paris  train  from  the  roundhouse  to  the  depot;  he 
got  upon  said  engine  at  the  roundhouse,  as  was  his  duty  to  do,  and 
started  from  the  roundhouse  with  said  engine  to  go  to  the  depot;  that 
the  step  on  said  engine  which  was  used  in  getting  on  and  off  of  same 
was  defective,  and  that  after  said  engine  had  gone  some  distance  a 
switch  on  the  track  a  short  distance  ahead  was  discovered  to  be  closed, 
and  that  when  the  engine  got  near  said  closed  switch  the  hostler  stopped 
same,  and  plaintiff,  as  was  his  duty,  got  off  said  engine  and  opened  said 
switch  and  signaled  the  hostler.  As  the  engine  was  slowly  passing  him, 
he,  as  was  the  custom  of  employes  in  defendant's  employment,  caught 
hold  of  the  handholds  on  said  engine  and  placed  his  foot  on  the  step 
of  said  engine,  and  as  he  attempted  to  get  back  on  said  engine,  the  said 
step,  by  reason  of  being  defective,  turned  and  caused  the  plaintiff's 
foot  and  leg  to  be  thrown  on  the  iron  rail,  and  the  wheels  of  the  engine 
were  caused  to  roll  over  same  and  to  crush  and  mangle  same,  which 
necessitated  the  amputation  of  his  said  foot  and  leg.  The  defective 
condition  of  said  step  was  caused  by  the  negligence  of  defendant,  and 
by  reason  of  the  negligence  of  the  defendant  in  causing  said  step  to 
become  and  remain  defective,  plaintiff  was  injured  as  stated  above. 

Opinion. — The  first  and  second  assignments  of  error  complain  of  the 
action  of  the  court  in  overruling  defendant's  motion  for  a  new  trial. 
Under  these  assignments  appellant  presents  the  following  proposition: 
^Though  there  be  evidence  tending  to  support  the  verdict,  or  evidence 
which,  standing  alone,  would  support  the  verdict,  yet  if  upon  the  whole 
case  the  verdict  is  contrary  to  the  great  preponderance  of  the  evidence, 
or  against  the  manifest  truth  of  the  case,  it  is  not  only  the  authority 
but  the  duty  of  this  court  to  reverse  the  judgment  based  on  such  a 
verdict." 

It  is  well  settled  in  this  State  that  where  there  is  a  conflict  in  the 
evidence  appellate  courts  will  not  reverse  because  the  verdict  is  contrary 
to  the  preponderance  of  the  evidence  (Rainbolt  v.  March,  52  Texas, 
251 ;  Kailway  v.  Larkin,  67  Texas,  460 ;  Railway  v.  Marcelles,  59  Texas, 
334;  others  might  be  cited),  or  even  where  there  is  a  decided  preponder- 
ance.   Chase  v.  Veal,  83  Texas,  333. 

The  negligence  relied  on  for  a  recovery  was  a  defective  step  of  the 
engine.    Appellee  testified  that  when  he  attempted  to  get  upon  the  engine 
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the  step  turned  and  caused  him  to  fall.  The  testimony  of  a  number  of 
appellant's  witnesses  shows  that  upon  examinations  made  the  step  was 
secure,  which  could  not  have  existed  if  plaintiff's  testimony  was  true. 
Plaintiff  had  made  a  written  statement  as  to  how  the  accident  occurred, 
in  which  he  failed  to  mention  a  defective  step.  This  statement  was 
made  to  the  agent  of  the  company,  and  plaintiff  testified  that  "I  did  not 
make  a  full  statement  to  the  railroad  company  because  I  didn't  feel 
under  any  obligations  to  do  so."  Plaintiff's  testimony  as  to  the  defec- 
tive step  was  corroborated  by  two  other  witnesses,  while  there  was  some 
testimony  contradicting  in  some  particulars  several  of  appellant's  wit- 
nesses, which  tended  to  weaken  their  testimony.  If  it  be  conceded  that 
the  evidence  of  appellant  preponderated,  it  did  not  to  such  an  extent  as 
to  warrant  an  interference  with  the  verdict  Nor  does  the  evidence 
warrant  us  in  holding  that  the  verdict  "is  against  the  manifest  truth 
of  the  case."  The  jury  having  passed  upon  the  credibility  of  the  wit- 
nesses and  their  verdict  having  been  approved  by  the  trial  court,  and 
there  being  evidence  to  support  it,  it  will  not  be  disturbed. 

The  trial  court  did  not  err  in  admitting  as  evidence  mortuary  tables 
of  life  expectancy,  it  being  shown  that  plaintiff's  earning  capacity  had 
been  permanently  partially  destroyed.  See  Railway  v.  Mangham,  4 
Texas  Ct.  Rep.,  682. 

The  refusal  of  the  following  charge  is  assigned  as  error,  to  wit :  "You 
are  instructed  that  the  plaintiff  in  performing  his  duties  was  required  to 
exercise  such  care  as  an  ordinarily  prudent  man  would  have  exercised 
under  like  circumstances.  If  you  believe  from  the  evidence  that,  con- 
sidering the  time  of  the  day,  the  state  of  the  weather,  the  fact  that  the 
train  was  moving  and  escaping  steam  obscuring  or  tending  to  obscure 
his  vision,  an  ordinarily  prudent  man  would  not  have  attempted  to  get 
on  said  engine,  and  that  the  act  of  plaintiff  in  attempting  to  get  on 
said  engine  was,  under  all  the  circumstances  of  the  case,  negligence, 
then  if  you  so  believe  you  will  find  for  the  defendant."  The  court  gave 
a  charge  on  contributory  negligence  without  grouping  facts.  The  court 
also  gave  a  special  charge  asked  by  defendant,  as  follows:  "It  was 
the  duty  of  plaintiff  when  he  attempted  to  board  the  engine,  after 
throwing  the  switch,  to  use  such  care  and  caution  as  an  ordinarily 
prudent  person  would  have  exercised  under  like  circumstances,  and  if 
he  failed  to  do  so  he  would  be  guilty  of  contributory  negligence  and 
could  not  recover,  although  .you  believe  from  the  evidence  that  the  de- 
fendant was  guilty  of  negligence  as  explained  in  the  general  charge." 
In  Railway  v.  Branch,  4  Texas  Court  Reporter,  614,  it  is  held  where 
the  court  instructs  the  jury  in  a  general  way  on  an  issue  and  also  gives 
a  special  instruction  of  the  same  character,  it  was  not  error  to  refuse 
a  correct  charge  requested  grouping  the  facts  and  applying  the  law 
thereto  on  the  same  issue.  We  do  not,  however,  base  our  decision  on 
this  holding,  for  the  charge  under  consideration  was  erroneous  in  that 
it  failed  to  instruct  the  jury  that  if  they  found  the  facts  stated  con- 
stituted negligence  they  must  further  -find  that  such  negligence  con- 
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tributed  to  the  injury.  Railway  v.  Kelly,  34  S.  W.  Sep.,  809 ;  Railway 
v.  Rogers,  40  S.  W.  Rep.,  956. 

It  is  insisted,  however,  that  if  it  should  be  held  that  said  charge  was 
incorrect,  "it  was  sufficient  to  have  called  the  attention  of  the  trial 
judge  to  the  fact  that  his  charge  upon  the  subject  was  defective  by  reason 
of  generality,"  and  that  it  was  the  duty  of  the  court  to  give  a  proper 
charge  on  the  subject.  It  is  well  settled  that  where  the  court  fails  to 
charge  on  an  issue  and  a  special  charge  is  requested,  though  incorrect, 
but  sufficient  to  call  the  court's  attention  to  the  omission,  the  court 
should  submit  a  proper  instruction  on  that  issue.  See  Neville  v. 
Mitchell,  4  Texas  Ct.  Rep.,  157,  and  authorities  there  cited.  Where, 
however,  the  court  has  made  a  correct  general  presentation  of  the  issue, 
if  the  party  desires  a  fuller  charge  on  that  issue  he  must  request  a  cor- 
rect one.  If  the  requested  charge  is  incorrect  it  is  not  error  for  the 
court  to  refuse  it.  Nor  is  the  court  bound  to  further  charge  on  that 
issue.  Railway  v.  Schieder,  88  Texas,  152 ;  Railway  v.  Byas,  35  S.  W. 
Rep.,  22.  We  are  of  opinion  that  the  action  of  the  court  in  refusing  the 
special  charge  was  not  error. 

The  other  assignments  of  error  presented  have  been  considered,  but 
we  conclude  that  no  reversible  error  has  been  shown,  and  the  judgment 
is  therefore  affirmed. 


Writ  of  error  refused. 


Affirmed. 


Wells,  Pabgo  &  Co.  v.  A.  C.  Page. 

Decided  May  10,  1902. 

1.— Fellow-Servants— Express  Messenger  and  Guard. 

An  express  messenger  in  charge  of  a  car  and  a  guard  employed  to  go  with 
the  car  to  protect  it  from  robbers  are  fellow-servants,  and  the  fellow-servants' 
statute  does  not  apply  to  express  companies  so  as  to  render  them  liable  for 
injuries  caused  by  the  negligence  of  a  fellow- servant. 

8. — Same — Assumed  Risk. 

An  express  messenger  in  arranging  the  express  matter  in  his  car  is  acting 
within  the  ordinary  scope  of  his  duties  as  servant,  and  a  fellow-servant  can  not 
recover  for  an  injury  resulting  from  the  negligent  manner  in  which  the  arranging 
is  done,  since  the  risk  of  such  danger  is  assumed  in  accepting  the  employment. 

Appeal  from  Ellis.    Tried  below  before  Hon.  J.  E.  Dillard. 

Alexander  &  Thompson,  for  appellant. 

T.  H.  Collier,  for  appellee. 

TEMPLETON",  Associate  Justice. — Page  was  employed  as  a  guard 
by  the  express  company,  his  duty  being  to  travel  on  the  cars  of  the 
company  and  protect  the  same  against  robbers.     On  the  night  of  Sep- 
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tember  19,  1898,  while  he  was  on  duty,  the  train  on  which  he  was  riding 
stopped  at  Alma,  a  station  on  the  Houston  &  Texas  Central  Railroad. 
He  thereupon  opened  one  of  the  side  doors  of  the  express  car  for  the 
purpose,  according  to  his  testimony,  of  observing  whether  any  suspicious 
persons  boarded  the  train.  While  he  was  opening  the  door  a  piece  of 
gin  timber  fell  on  his  foot  and  injured  it.  The  timber  was  being  car- 
ried by  the  express  company,  and  had  been  set  against  the  wall  of  the 
car  in  a  nearly  upright  position.  It  was  caused  to  fall,  apparently,  by 
the  sudden  stopping  of  the  train.  Page  brought  suit  on  account  of  his 
injuries  and  obtained  a  judgment  from  which  the  company  has  ap- 
pealed. 

Page  pleaded  that  the  premises  where  he  was  required  to  his. employer 
to  work  were  unsafe  and  dangerous  for  the  reason  that  the  car  was  not 
sufficiently  lighted  and  was  improperly  loaded.  The  express  messenger, 
one  Baker,  had  sole  charge  of  the  car  and  of  the  express  matter  therein, 
but  had  no  control  or  authority  whatever  over  Page.  The  company 
pleaded  that  Baker  and  Page  were  fellow-servants,  and  that  if  Page's 
injuries  were  caused  by  Baker's  negligence,  it  was  not  answerable  there- 
for. 

On  the  trial  the  company  requested  special  charges,  which  were  re- 
fused, to  the  effect  that  Baker  and  Page  were  fellowservants,  and  that 
if  the  jury  believed  that  the  car  was  sufficiently  lighted  and  that  Page 
was  injured  because  of  Baker's  negligence  in  not  properly  arranging  the 
express  matter  in  the  car,  then  Page  was  not  entitled  to  recover. 

Baker  and  Page  were  fellow-sevants.  Railway  v.  Welch,  72  Texas, 
298.  As  the  fellow-servants  statute  does  not  apply  to  express  com- 
panies, Page  could  not  recover  for  injuries  caused  by  the  negligence  of 
Baker,  if  the  negligence  occurred  in  the  performance  of  a  duty  which 
ie  owed  as  a  servant  and  not  as  a  representative  of  the  company.  It 
was  the  duty  of  the  company  to  use  ordinary  care  to  furnish  Page  with 
a  reasonably  safe  place  to  work.  It  was  bound  to  provide  a  car  free 
from  defects  of  construction  and  supplied  with  the  proper  equipments 
and  appliances.  And  it  was  bound  also  to  use  ordinary  care  in  employ- 
ing competent  and  careful  persons  to  serve  with  Page.  There  was  no 
complaint  of  a  defective  car  or  of  insufficient  appliances,  except  in  regard 
to  the  lights,  and  the  evidence  was  such  as  would  have  justified  a  finding 
by  the  jury  that  the  car  was  equipped  with  the  proper  lighting  apparatus. 
It  was  not  charged  that  the  company  was  negligent  in  employing  the 
servants  with  whom  Page  was  required  to  work.  The  question  to  be 
determined  is  whether  the  duty  which  the  company  owed  to  Page,  to 
furnish  him  a  safe  place  to  work,  embraced  the  keeping  of  the  express 
matter  in  the  car  arranged  in  a  safe  and  proper  manner. 

We  are  of  opinion  that  the  case  of  Railway  v.  Farmer,  73  Texas,  89, 
is  decisive  of  the  question  in  favor  of  the  contention  of  appellant  In 
that  case  a  car  was  loaded  with  lumber  and  placed  on  a  side  track.  The 
lumber  was  improperly  loaded  in  that  it  projected  too  far  over  the  end 
of  the  car;  and  a  brakeman  attempting  to  couple  the  car  was  injured 
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on  account  of  the  manner  in  which  the  car  was  loaded.  The  Supreme 
Court,  speaking  through  the  present  chief  justice,  said:  "In  the  case 
before  us  there  is  no  complaint  of  any  defect  in  the  machinery,  or  a  want 
of  care  in  the  employment  of  any  servant  whose  negligence  caused  the 
injury.  The  car  on  which  the  lumber  was  loaded  was  neither  defective 
nor  out  of  repair.  The  negligence  consisted  in  loading  the  lumber  in 
an  improper  manner.  Conceding  that  it  was  the  duty  of  the  station 
agent  to  see  that  it  was  properly  loaded  before  it  was  ordered  into  the 
train,  this  was  a  duty  which  he  owed  as  a  servant  merely,  and  not  as  a 
representative  or  vice-principal  of  the  company." 

We  think  it  must  be  held  in  this  case  that  the  duty  which  the  com- 
pany owed  to  Page  to  have  and  keep  the  car  in  a  reasonable  safe  condi- 
tion related  to  the  construction  and  equipment  of  the  car,  and  not  to  the 
arrangement  of  the  express  matter  in  the  car.  In  arranging  the  con- 
tents of  the  car  the  messenger  was  engaged  in  discharging  his  ordinary 
duties  as  a  mere  servant  of  the  company.  He  was  employed  to  receive, 
take  care  of,  and  put  off  express  matter,  and  not  to  keep  the  car  in  a 
safe  condition  for  the  guard.  When  Page  accepted  employment  as  a 
guard  he  assumed  the  risk  of  being  injured  on  account  of  the  negligence 
of  his  fellow-servant  occurring  in  the  usual  course  of  the  operation  of 
the  company's  business. 

The  charge  of  the  court  should  haVe  embraced  the  principles  con- 
tained in  the  said  special  charges,  and  because  it  did  not,  the  judgment 
is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Texas  Midland  Railroad  v.  W.  D.  Morris. 

Decided  May  17,  1902. 

1.— Contract— Variance. 

Where  plaintiff  alleged  a  contract  of  employment  "during  his  lifetime  or 
so  long  as  he  might  desire/'  proof  showing  a  contract  for  life  was  fatally 
variant. 

8. — Same — Term  of  Employment  Indefinite. 

Where  the  term  of  service  in  a  contract  of  employment  is  left  to  the  dis- 
cretion of  either  party,  or  the  time  left  indefinite,  either  party  may  terminate 
the  contract  at  will  and  without  cause. 

3. — Same— Fixing  Term. 

Under  a  contract  for  plaintiff's  employment  "during  his  lifetime  or  so  lone 
as  he  might  desire,"  the  employer  could  discharge  him  at  will  until  he  had  fixed 
the  term  of  service,  and  a  pleading  which  failed  to  allege  that  plaintiff  had  fixed 
the  term  of  service  did  not  show  a  binding  contract. 

Appeal  from  Kaufman.  Tried  below  before  Hon.  J.  E.  Dillard. 
A.  H.  Dashiell,  C.  W.  Ogden,  and  W.  H.  Lipscomb,  for  appellant. 
Woods  &  Baldwin,  for  appellee. 
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TEMPLETON,  Associate  Justice. — Morris  lost  an  eye  while  in  the 
employ  of  the  Midland  Railroad  and  claimed  damages  on  account  of  the 
injury.  His  employer  denied  liability.  The  claim  was  settled  by  com- 
promise without  suit.  The  release  executed  by  Morris  recited  a  consid- 
eration of  $25  cash.  Pending  the  compromise  Morris  became  the  keeper 
of  appellant's  section  house  near  Terrell.  He  remained  in  that  position 
for  more  than  a  year,  after  the  settlement  was  effected,  when  a  contro- 
versy arose  concerning  his  method  of  conducting  the  business  and  he 
retired.  He  thereupon  brought  this  suit,  alleging  that  in  consideration 
of  the  release  by  him  of  his  claim  for  damages  appellant  contracted  and 
agreed  to  make  him  its  section  house  keeper  "during  his  lifetime  or  as 
long  as  plaintiff  might  desire/'  giving  him  the  house  free  of  rent  and 
boarding  with  him  its  section  hands;  that  he  was  discharged  without 
cause  and  in  violation  of  said  agreement,  and  was  thereby  damaged.  He 
obtained  judgment  in  the  trial  court,  hence  this  appeal. 

Appellant  demurred  to  the  petition  on  the  ground  that  the  term  for 
which  appellee  was  to  be  section  house  keeper  was  not  fixed  by  the 
alleged  agreement,  but  was  indefinite  and  uncertain,  and  was  left  to  the 
option  of  appellee,  which  was  never  exercised,  thereby  rendering  appel- 
lant not  liable  in  damages  for  breach  of  the  agreement,  even  if  appellee 
was  discharged  without  cause.  The  demurrer  was  overruled.  On  the 
trial  appellee  testified  that  the  agreement  was  that  he  was  to  be  section 
house  keeper  for  life.  Appellant  insists  that  the  agreement  proven 
was  not  that  alleged,  and  that  it  was  entitled  to  a  peremptory  charge 
instructing  the  jury  to  find  a  verdict  in  its  favor.  The  court  refused 
to  give  such  charge.  The  motion  for  a  new  trial  questioned  the  correct- 
ness of  these  rulings  of  the  court  and  presented  the  contention  that, 
under  the  pleadings  and  evidence,  no  liability  was  shown. 

In  Railway  v.  Scott,  72  Texas,  70,  the  appellee,  Scott,  was  injured 
while  in  the  employ  of  the  company  and  brought  suit  for  damages.  The 
suit  was  compromised,  the  company  paying  him  a  considerable  sum  in 
cash.  Thereafter  he  applied  to  the  company  for  employment  and  his 
application  was  rejected.  He  brought  suit,  alleging  that  part  of  the 
consideration  for  settlement  was  an  agreement  on  the  part  of  the  com- 
pany to  give  him  employment  "for  whatever  length  of  time  your  peti- 
tioner might  desire  to  retain  such  employment."  The  evidence  intro- 
duced on  the  trial  tended  to  show  that  the  agreement  was  to  give  Scott 
employment  for  life.  Scott  recovered  a  judgment  which  was  reversed 
on  appeal.  The  court  held  that  the  agreement  alleged  was  valid  and 
was  based  on  a  sufficient  consideration,  that  it  gave  Scott  the  right  to 
fix  the  term  of  employment,  but  that  as  he  never  elected  to  exercise  the 
option,  the  company  was  not  liable  for  refusing  to  give  him  employment. 
And  it  was  held  on  a  subsequent  appeal  of  the  case,  75  Texas,  84,  that 
a  contract  for  life  was  fatally  variant  from  that  alleged  in  the  original 
petition. 

In  the  case  at  bar  the  agreement  alleged  was  that  plaintiff  was  to 
have  the  section  house  "during  his  lifetime  or  as  long  as  he  might  de- 
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*ire."  It  is  clear  that  the  agreement  itself  does  not  fix  the  term  for 
which  appellee  was  to  be  section  house  keeper.  As  in  the  Scott  case, 
the  agreement  was  valid  and  was  based  on  a  sufficient  consideration.  It 
gave  to  appellee  the  right  to  fix  the  term  for  which  he  should  retain  the 
position,  but  until  he  had  done  so,  the  term  was  uncertain  and  indefi- 
nite. It  was  not  alleged  or  proven  that  he  ever  elected  to  serve  for 
any  specified  time.  He  simply  made  an  agreement  by  which  he  was  to 
have  the  house  for  such  time  as  he  pleased,  and  took  charge  without  ever 
declaring  his  intention  as  to  the  term  of  his  occupancy.  He  had  the 
right  to  quit  at  any  time  without  being  guilty  of  a  breach  of  the  agree- 
ment. On  this  point  the  Supreme  Court  in  the  Scott  case  said:  "It 
is  very  generally  held,  when  the  term  of  service  is  left  to  the  discretion 
of  either  party,  or  the  time  left  indefinite  or  determinable  by*  either 
party,  that  either  may  put  an  end  to  it  at  will  and  so  without  cause. 
When  such  a  state  of  agreement  exists  it  is  no  breach  of  contract  to  re- 
fuse further  services ;  and  the  refusal  to  accept  any  at  all  it  would  seem 
at  most  would  entitle  the  engaged  servant  only  to  nominal  damages.  If 
the  pleadings  of  appellee  be  accepted  as  true  there  can  be  no  doubt  that 
there  was  an  agreement  that  appellant  would  give  employment  to  appel- 
lee; but  as  the  period  for  which  thiB  should  be  done  was  dependent  upon 
the  will  of  appellee  to  be  exercised  in  the  future,  there  was  no  contract 
binding  appellant  to  employ  appellee  for  any  fixed  period ;  the  minds  of 
the  parties  had  not  met  as  to  a  material  element  of  the  contract  to  which 
the  agreement  looked, — the  period  of  service."  It  follows  that  the 
agreement  alleged  in  the  case  before  us  lacked  one  material  thing  of 
constituting  a  complete  and  binding  contract  for  the  breach  of  which 
substantial  damages  might  be  recovered  by  appellee,  and  that  is,  an  elec- 
tion by  appellee  to  fix  the  term  for  which  he  was  to  serve  appellant  as 
section  house  keeper.  In  the  absence  of  an  allegation  that  he  had  made 
such  election,  the  petition  did  not  show  a  breach  of  the  contract  on  the 
part  of  appellant,  and  consequently  did  not  state  a  cause  of  action.  The 
contract  proven,  which  was  for  life,  was  valid,  binding,  and  certain,  but 
it  was  not  the  contract  alleged,  and  a  recovery  could  not  be  had  thereon. 
Appellee  contends  that  appellant  recognized  the  validity  of  the  con- 
tract by  accepting  his  services  as  section  house  keeper,  while  in  the 
Scott  case  the  company  refused  to  employ  Scott  at  all.  It  clearly  ap- 
pears from  the  opinion  in  the  case  cited  that  the  distinction  is  imma- 
terial. So  long  as  appellee  continued  in  the  position  of  section  house 
keeper  he  was  entitled  to  receive  the  benefits  incident  thereto,  but  so  long 
as  he  had  the  right  to  terminate  his  incumbency  at  will,  the  appellant  en- 
joyed the  same  privilege.  So  long  as  the  term  for  which  appellee  was 
to  have  the  section  house  was  indefinite,  no  rule  existed  by  which  the 
damages  suffered  by  him  on  account  of  his  discharge  could  be  measured. 
The  term  of  the  contract  could  be  made  certain  only  by  action  on  the 
part  of  appellee,  and  as  he  never  elected  to  fix  the  term,  he  has  shown  no 
right  to  recover. 
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The  courts  of  the  different  States  are  not  altogether  in  harmony  on 
these  questions,  but  the  Supreme  Court  of  this  State  has  settled  them 
adversely  to  appellee.  The  judgment  will  be  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 

Application  for  writ  of  error  dismissed  by  the  Supreme  Court  for 
want  of  jurisdiction. 


Northwestern  Life  Association  v.  Mrs.  M.  A.  Findlet  et  al. 

Decided  May  17,  1902. 

1.— Life  Insurance— Delivery  of  Policy— Waiver. 

Where  a  life  policy  provided  tha';  it  should  not  become  operative  until  the 
first  payment  was  made  and  the  policy  actually  delivered  to  the  insured  while 
in  good  health,  and  further  that  agents  had  no  authority  to  alter  or  discharge 
any  contract  in  relation  to  the  insurance  or  waive  any  forfeiture  thereof,  and  an 
agent  having  authority  to  collect  premiums  and  vested  with  discretion  to  with- 
hold delivery  of  a  policy  where  he  found  the  insured  not  in  good  health,  col- 
lected the  premium  and  delivered  the  policy,  knowing  then  that  the  insured  was 
not  in  good  health,  the  contract  of  insurance  became  thereby  completed  and  bind- 
ing on  the  company. 

ft. — Same— Ratification— Retaining  Premium. 

Where  in  such  case  the  premium  was  paid  before  the  policy  was  delivered, 
and  the  insured  lived  for  six  weeks  after  its  delivery,  ana  the  insurance  com- 
pany took  no  steps  during  that  time  to  repudiate  the  agent's  act,  or  to  return 
the  premium  or  revoke  the  policy,  it  thereby  ratified  the  delivery. 

3.— Same— Misrepresentations  by  Insured— Materiality— Issue  for  Jury. 

Where  the  law  of  the  contract  provided  that  no  misrepresentation  by  the 
insured  shall  be  deemed  material,  or  avoid  the  policy,  unless  it  is  made  with 
actual  intent  to  deceive  or  defraud,  or  unless  the  matter  misrepresented  increased 
the  risk  of  loss,  and  the  insured  falsely  stated  that  he  had  never  had  any  disease 
of  the  urinary '  organs  or  sought  medical  treatment  therefor,  it  was  proper  for 
the  court  to  submit  for  determination  by  the  jury  the  issues  of  whether  the 
statements  were  false,  and  if  so,  whether  they  were  made  with  intent  to  deceive 
or  defraud  and  increased  the  risk  of  loss. 

4.— Same— Release  by  Beneficiary— Fraud. 

Where  an  insurance  adjuster  procures  from  the  beneficiaries,  for  an  amount 
less  than  the  sum  insured  for,  a  release  in  full  of  the  claim  under  a  policy,  by 
fraudulently  representing  that  the  policy  was  void  because  of  not  having  been 
delivered  to  the  insured  during  good  health,  such  release  is  not  binding  on  the 
makers. 
5.— Same— Return  of  Money  Paid  for  Release. 

In  an  action  upon  an  insurance  policy  the  defendant  company  can  not  com- 
plain of  plaintiffs'  failure  to  return  money  paid  them  upon  an  invalid  agreement 
of  release  where  the  sum  so  paid  was  credited  on  the  amount  of  plaintiffs' 
recovery. 

Appeal  from  Hill.    Tried  below  before  Hon.  William  Poindexter. 
Ivy  &  Scruggs  and  Jo  Abbott,  for  appellant. 
A.  P.  McKinnon  and  L.  A.  Carlton,  for  appellee. 
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TEMPLETON,  Associate  Justice. — Mrs.  M.  A.  Findley  and  her 
husband  brought  this  suit  on  a  policy  of  insurance  for  $2000,  payable 
to  her,  issued  by  the  Northwestern  Life  Association  on  the  life  of  Byron 
S.  Findley,  a  son  of  appellees.  On  a  jury  trial  they  obtained  a  judg- 
ment, from  which  the  association  has  appealed. 

1.  The  policy  contained  a  clause  which  reads  as  follows:  "This 
policy  shall  not  become  operative  so  as  to  bind  the  association  until  the 
first  payment  is  made  hereon  and  the  policy  is  actually  delivered  to  the 
insured  herein  named  while  in  good  health."  The  policy  was  issued  at 
appellant's  general  offices  in  Minneapolis,  Minn.,  and  bears  date  on  De- 
cember 11, 1899.  Appellant  proved  that  the  policy  was  mailed  to  K.  U. 
Barnes,  its  agent  at  Hillsboro,  Texas,  to  be  by  him  delivered  to  the  in- 
sured. It  takes  about  forty-eight  hours  for  a  letter  to  be  carried  by 
mail  from  Minneapolis  to  Hillsboro.  On  December  16,  1899,  the  in- 
sured was  seized  with  a  sickness  which  terminated  in  his  death  on  Jan- 
uary 28,  1900.  Barnes  did  not  testify  on  the  trial,  and  it  was  not  shown 
when  he  received  the  policy  or  delivered  it  to  the  insured.  The  evidence 
is  sufficient  to  show  that  he  did  deliver  it.  Appellant  pleaded  the 
said  clause  of  the  policy,  and  that  the  policy,  if  it  was  delivered  at  all, 
was  delivered  when  the  insured  was  not  in  good  health,  and  that  there- 
fore the  policy  never  became  operative.  It  seems  that  the  first  premium 
was  paid  before  the  policy  was  issued,  and  it  may  be  doubted  whether 
said  clause  was  intended  to  apply  m  such  case.  Insurance  Co.  v.  Harris, 
67  S.  W.  Bep.,  635.  It  appears  that  the  clause  in  question  was  inserted 
in  the  blank  forms  of  appellant's  policies  to  cover  cases  where  payment 
of  the  first  premium  was  not  made  until  after  issuance  of  the  policy. 
If  this  construction  is  correct,  then  the  said  clause  is  without  applica- 
tion in  this  case,  and  appellant's  defense  based  thereon  must  fail.  The 
trial  court,  however  elected  to  accept  appellant's  theory  that  the  said 
clause  applied,  and  we  will  consider  the  question  whether,  on  that  theory, 
any  error  is  shown. 

On  the  theory  that  said  clause  was  applicable,  appellees  sought  to 
avoid  the  effect  thereof  by  showing  that  if  the  insured  was  not  in  good 
health  when  the  policy  was  delivered,  the  fact  was  known  to  appellant's 
said  agent  who  delivered  the  policy,  at  the  time  of  delivery.  On  the 
other  hand  appellant  claims  that  even  if  its  agent  delivered  the  policy 
knowing  that  the  insured  was  not  in  good  health,  the  delivery  was  not 
binding  on  it  because  of  a  provision  of  the  policy  which  reads  thus :  "It 
is  mutually  agreed  that  agents  or  collectors  have  no  authority  to  alter 
or  discharge  any  contract  in  relation  to  this  insurance,  or  to  waive  any 
forfeiture  thereof ." 

Appellant  requested  a  special  charge  instructing  the  jury  to  return  a 
verdict  in  its  favor  if  they  found  that  the  policy  was  delivered  while  the 
insured  was  not  in  good  health.  The  charge  was  refused  and  error  is 
assigned  thereon. 

It  is  clear  that  if  the  association,  with  full  knowledge  of  the  facts, 
elected  to  deliver  the  policy  while  the  insured  was  not  in  good  health,  tak- 
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ing  the  chances  of  his  sickness  being  merely  temporary,  and  of  no  con- 
sequence, such  delivery  would  operate  as  a  consummation  of  the  contract 
and  the  policy  would  be  effective  from  the  time  of  delivery,  notwith- 
standing the  said  clause  relating  to  delivery  while  the  insured  was  in 
good  health.  As  the  association  is  a  corporation,  it  can  act  only  through 
its  officers  and  agents,  and  any  officer  or  agent  empowered  to  act  for  it 
in  respect  to  a  particular  matter  is  the  representative  of  the  association 
in  that  behalf  and  his  acts  done  within  the  scope  of  his  powers  are  bind- 
ing on  the  association,  although  the  contract  contains  a  general  clause 
declaring  that  agents  shall  have  no  authority  to  change  the  contract  or 
waive  a  forfeiture.  Such  provision  of  the  contract  must  be  held  to  re- 
late to  agents  who  have  not  authority  to  act  for  the  corporation  in  re- 
gard to  the  matter  in  issue,  since  to  hold  otherwise  would  deprive  the 
corporation  of  the  power  to  transact  its  necessary  business  and  carry  out 
the  objects  and  purposes  of  its  creation. 

If  Barnes,  the  agent  of  appellant  who  delivered  the  policy,  was,  in 
respect  to  delivering  the  policy,  a  mere  clerk,  having  no  discretion  in 
the  premises  and  being  bound  to  deliver  the  policy  when  received  regard- 
less of  the  condition  of  the  health  of  the  insured,  and  being  without 
authority  to  collect  the  premium,  then  it  would  seem  that  the  association 
would  not  be  bound  by  such  delivery,  if  the  insured  was  not  in  good 
health,  unless  it  ratified  his  act  after  becoming  acquainted  with  the  facts. 
But  if  he  might,  in  his  discretion,  withhold  delivery  of  the  policy  in  case 
he  found  the  insured  not  in  good  health  and  possessed  authority  to  col- 
lect the  premium,  and  having  collected  the  premium,  and  knowing  the 
insured  was  not  in  good  health,  delivered  the  policy,  the  association  was 
bound  by  his  acts  and  the  contract  was  thereby  completed.  It  is  not 
denied  that  Barnes  was  the  agent  of  appellant.  He  solicited  the  insur- 
ance and  took  and  forwarded  the  application.  He  collected  and  re- 
ceipted for  the  first  premium.  The  association  accepted  the  risk,  ap- 
propriated and  retained  the  premium,  issued  the  policy,  and  sent  it  to 
Barnes  for  delivery.  He  delivered  the  policy  with  full  knowledge  of  the 
condition  of  the  health  of  the  insured.  There  is  no  intimation  that 
Barnes  acted  otherwise  than  in  good  faith  toward  his  principal  or  that 
the  insured  was  guilty  of  fraud  in  procuring  the  policy  to  be  delivered. 
The  association  knew  the  precise  limits  of  its  agent's  authority,  but  did 
not  on  the  trial  disclose  the  same.  We  are  of  opinion  that,  under  the 
circumstances,  the  trial  court  did  not  err  in  refusing  to  assume  as  matter 
of  law,  as  requested  by  the  special  charge,  that  the  delivery  was  not  bind* 
ing  on  appellant  because  the  insured  was  not  in  good  health  at  that  time. 

There  is  another  reason  why  the  refusal  of  the  special  charge  was  not 
error.  It  was  about  six  weeks  from  the  time  the  policy  was  delivered 
until  the  death  of  the  insured.  Appellant  held  the  premium  during 
that  time,  and  knew,  through  its  agent  Barnes,  the  condition  of  the 
health  of  the  insured,  but  did  not  repudiate  his  act  in  delivering  the 
policy  or  take  any  steps  to  revoke  or  cancel  the  policy.  The  knowledge 
of  Barnes  concerning  the  health  of  the  insured  should  be  imputed  to  his 
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principal,  and  its  failure  to  act  amounted  to  a  ratification  of  the  deliv- 
ery.   Morrison  v.  Insurance  Co.,  69  Texas,  353. 

There  is  no  complaint  as  to  the  manner  in  which  the  issue  was  sub- 
mitted in  the  charge  given,  the  only  contention  being  that,  if  the  in- 
sured was  not  in  good  health  when  the  policy  was  delivered,  appellant 
was  entitled  to  a  peremptory  instruction  to  the  jury  to  return  a  verdict 
in  its  favor.  The  contention  is  not  well  taken  and  the  assignment  is 
overruled. 

2.  In  response  to  questions  propounded  by  the  examining  physician 
of  the  association,  the  insured  stated  that  he  did  not  have  and  never  had 
any  disease  of  the  urinary  organs,  and  that  he  had  not  personally  con- 
sulted a  physician,  been  prescribed  for,  or  professionally  treated  within 
the  last  five  years.  These  statements  were  declared  to  be  a  part  of  the 
policy  and  to  be  warranties.  As  a  matter  of  fact,  the  insured,  not  long 
before  he  applied  for  insurance,  had  been  afflicted  with  a  disease  of  the 
urinary  organs  and  had  been  treated  therefor  by  a  physician.  Appel- 
lant pleaded  and  relied  on  these  facts  to  defeat  a  recovery  on  the  policy. 
The  policy  provides  that  it  shall  be  interpreted  under  and  by  the  laws 
of  Minnesota,  and  appellees  pleaded  and  proved  a  provision  of  the  stat- 
utes of  that  State  which  reads  as  follows :  "No  oral  or  written  misrep- 
resentations in  the  negotiation  of  a  contract  or  policy  of  insurance  by 
the  insured  or  in  his  behalf  shall  be  deemed  material  or  defeat  or  avoid 
the  policy  or  prevent  its  attaching,  unless  such  misrepresentation  is 
made  with  actual  intent  to  deceive  or  defraud,  or  unless  the  matter  mis- 
represented increases  the  risk  of  loss."  The  trial  court  construed  the 
policy  according  to  the  laws  of  Minnesota  and  submitted  to  the  jury  the 
issues  whether  the  representations  were  false,  and  if  so,  whether  the  same 
were  made  with  intent  to  deceive  and  defraud  or  increased  the  risk  of 
loss.  No  complaint  is  made  of  the  action  of  the  court  in  treating  the 
policy  as  a  Minnesota  contract,  but  it  is  contended  that  the  evidence 
shows  conclusively  that  the  representations  were  false,  and  that  as  a  mat- 
ter of  law  the  question  whether  the  insured  had  sought  medical  advice 
was  material,  and  that  therefore  the  court  erred  in  submitting  that  issue 
.to  the  jury. 

The  case  of  Insurance  Company  v.  Harris,  supra,  is  relied  on  to  sus- 
tain the  contention.  There  the  insured,  shortly  before  he  took  out  the 
policy,  suffered  from  a  severe  attack  of  la  grippe  and  was  treated  there- 
for by  a  number  of  physicians.  On  his  examination  he  misrepresented 
the  facts  in  regard  to  this  matter  and  died  of  consumption  not  long  after 
he  obtained  the  policy.  The  contract  was  construed  according  to  the 
laws  of  Pennsylvania,  where  there  is  a  statute  which  provides  "that, 
hereafter,  whenever  the  application  for  a  policy  of  life  insurance  con- 
tains a  clause  of  warranty  of  the  truth  of  answers  therein  contained,  no 
misrepresentation  or  untrue  statement  in  such  application  made  in  good 
faith  by  the  applicant  shall  effect  a  forfeiture  or  be  a  ground  of  defense 
in  any  suit  brought  on  any  policy  of  insurance  issued  upon  the  faith  of 
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such  application,  unless  such  misrepresentation  or  untrue  statement  re- 
late to  some  matter  material  to  the  risk"  It  was  shown  that  the  courts 
of  Pennsylvania  have  construed  the  said  statute  and  held  that  misrep- 
resentations such  as  were  shown  in  the  Harris  case  were  material  as  a 
matter  of  law,  and  it  was  held  by  our  Supreme  Court  in  the  Harris  case 
that  the  issue  as  to  the  materiality  of  the  misrepresentations  should  not 
have  been  submitted  to  the  jury  but  should  have  been  decided  by  the 
court  in  favor  of  the  insurance  company. 

We  think  there  is  a  clear  distinction  between  that  case  and  the  case 
at  bar.  The  statutes  of  Pennsylvania  and  Minnesota  are  not  identical. 
Under  the  law  of  Pennsylvania  the  misrepresentation  would  avoid  the 
policy  if  it  related  to  some  matter  material  to  the  risk,  while  under  the 
law  of  Minnesota  the  misrepresentation  will  not  defeat  the  policy,  unless 
the  matter  misrepresented  increases  the  risk  of  loss.  The  question 
whether  an  applicant  for  insurance  has  been  previously  treated  profes- 
sionally is  necessarily  a  material  inquiry,  but  if  he  was  treated  for  a 
sickness  which  was  of  no  importance,  the  representation  that  he  had  not 
been  treated  did  not  increase  the  risk  of  loss. 

It  was  shown  in  this  case  that  the  disease  with  which  the  insured  was 
affected  was  a  trifling  one,  that  he  was  entirely  cured,  and  that  his  death 
was  not  attributable  to  the  disease.  It  appears  that  after  one  who  has 
been  afflicted  with  such  disease  is  cured  thereof,  the  fact  that  he  was  so 
afflicted  does  not  impair  his  health  or  diminish  his  life  expectancy. 
Such  being  the  case,  we  are  unable  to  see  how  the  fact  that  the  insured 
made  untrue  statements  in  that  respect  can  be  said,  as  a  matter  of  law, 
to  have  increased  the  risk  of  loss.  In  the  Harris  case  the  attack  was 
severe  and  the  disease  of  the  most  serious  character,  and  it  is  not  clear 
that  the  insured  was  ever  cured  of  it  or  that  death  was  not  caused  by  it 
Under' such  a  state  of  the  facts,  the  question  whether  the  insured  had 
been  theretofore  treated  professionally  and  by  what  physicians  clearly 
related  to  a  matter  material  to  the  risk.  And  it  is  pertinent  to  note 
that  our  Supreme  Court  in  discussing  the  case  said:  "It  may  be  true 
that  an  error  in  statement  in  an  application  concerning  medical  atten- 
tion might  in  some  cases  appear  to  be  immaterial,  but  this  can  not  be 
said  as  to  those  in  this  case."  The  inquiry  concerning  medical  atten- 
tion is,  in  some  sense,  material  in  every  case,  but  an  error  in  statement 
in  regard  thereto  does  not  increase  the  risk  of  loss,  if  the  attention  was 
given  for  some  insignificant  ailment  which  had  been  cured  and  which 
did  not  affect  the  general  health  of  the  applicant  and  did  not  contrib- 
ute to  the  cause  of  his  death.  We  conclude  that  the  trial  court  did  not 
err  in  leaving  the  question  to  the  decision  of  the  jury. 

3.  Some  five  or  six  weeks  after  the  death  of  the  insured,  one  Hol- 
comb,  an  adjuster  of  appellant,  came  to  Hillsboro  to  look  into  the  mat- 
ter. The  insured  died  at  Hillsboro  and  was  treated  during  his  sickness 
by  Dr.  Dudley,  who,  to  secure  payment  for  his  services,  procured  appel- 
lees to  assign  the  policy  to  him.  Appellees  lived  in  Leon  County,  and 
Holcomb  induced  Dr.  Dudley  to  telegraph  them  to  come  to  Hillsboro. 
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Appellees  came  in  response  to  the  telegram,  arriving  after  dark.  They 
were  met  at  the  depot  and  taken  to  a  hotel.  Holcomb  and  Dudley  were 
there,  and  Holcomb  told  them  that  he  did  not  consider  the  policy  valid, 
because  it  was  not  delivered  to  the  insured  while  he  was  in  good  health, 
and  that  the  association  was  not  therefore  liable  to  them  in  any  sum 
whatever,  but  that  he  was  willing  to  pay  Dr.  Dudley's  bill  and  the  fun- 
eral expenses  of  the  insured  and  his  little  bills  around  town,  aggregating 
$550.  Appellees  agreed  to  the  proposition,  and  a  release  reciting  a  con- 
sideration of  $550  was  prepared  by  Holcomb  and  executed  by  appellees. 
Holcomb  made  out  a  check  payable  to  appellees  and  had  them  assign  it 
to  Dr.  Dudley,  who  was  to  apply  the  proceeds  of  the  check  in  accordance 
with  the  agreement.  Appellees  then  left,  and  as  soon  as  they  had  time 
for  consideration  and  advice  decided  not  to  abide  the  settlement  and  to 
claim  the  full  amount  of  the  policy.  Appellees  were  ignorant  and  in- 
experienced and  knew  nothing  of  the  law  governing  their  right  to  col- 
lect the  policy.  Dr.  Dudley,  on  the  morning  after  the  settlement  was 
made,  cashed  the  check  and  was  proceeding  to  pay  out  the  money  re- 
ceived when  he  learned  that  appellees  had  repudiated  the  settlement. 
Appellees  personally  never  received  any  part  of  the  money.  No  part  of  it 
has  been  returned  to  appellant.  The  trial  court  instructed  the  jury, 
in  case  they  found  for  appellees,  to  allow  a  credit  on  the  policy  for  the 
said  sum  of  $550,  which  was  done. 

The  court  charged  the  jury  that  if  Holcomb  believed  lhat  the  policy 
was  not  valid  and  acted  in  good  faith  in  so  declaring,  then  the  settle- 
ment was  binding  on  appellees,  but  that  if  he  did  not  so  believe  and  his 
claim  that  the  policy  was  void  was  not  made  in  good  faith,  but  was 
simulated  and  a  mere  pretense  and  made  with  intent  and  for  the  pur* 
pose  of  misleading  appellees  and  inducing  them  to  enter  into  the  com- 
promise ill  order  to  escape  liability  for  the  entire  amount  of  the  policy, 
then  the  release  would  not  prevent  a  recovery  by  the  appellees.  The  lat- 
ter clause  of  the  charge  is  evidently  based  on  the  theory  that  in  the  case 
stated  there  was  no  sufficient  consideration  for  the  release,  and  follows 
the  law  as  declared  by  the  Austin  Court  of  Civil  Appeals  in  Insurance 
Company  v.  Villeneuve,  25  Texas  Civil  Appeals,  356.  We  concur  in  the 
views  expressed  in  the  case  cited  and  approve  the  charge  of  the  trial 
court  on  this  issue. 

It  is  urged  that  before  appellees  could  have  the  settlement  set  aside 
they  were  bound  to  tender  back  the  money  received.  In  fact  they  received 
nothing ;  the  sum  paid  was  applied  to  the  satisfaction  of  debts  of  the  in- 
sured for  which  they  were  not  liable,  and  this  was  done  by  direction  of 
Holcomb.  But  we  do  not  understand  that,  had  they  received  the  money 
they  would  have  been  obliged  to  return  the  same  before  they  could  col- 
lect the  remainder  of  the  sum  owing  to  them.  The  amount  paid  is  to 
be  treated  as  a  partial  payment.  Appellant  having  been  credited  with 
such  amount,  has  not  been  injured  and  is  in  no  position  to  complain. 

There  is  no  error  in  the  judgment,  and  it  is  affirmed. 

Affirmed. 
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Fr.  Beck  &  Co.  v.  E.  S.  Avindino  et  al. 

Decided  May  24,  1902. 

1.— Homestead— Abandonment. 

An  abandonment  of  a  homestead  may  be  shown  without  proof  that  the  owner 
has  acquired  another.    Const.,  sec.  51,  art.  16,  construed. 

8.— Execution— Levy— Homestead  Claim— Estoppel. 

Where  a  defendant  in  execution  pointed  out  to  the  officer  for  levy  certain 
lots  not  occupied  by  him  at  that  time,  he  was  not  estopped  from  attacking  as 
illegal  a  levy  which  the  officer  nevertheless  made  on  his  personal  property  by 
reason  of  the  fact  that  in  a  former  suit  he  had  resisted  foreclosure  of  a  mort- 
gage on  the  lots  on  the  ground  that  they  were  homestead  at  the  time  the  mort- 
gage was  given. 

8.— Same— Pointing  Out  Property— Written  Description. 

Where  the  defendant  in  execution  pointed  out  to  the  officer  for  levy  certain 
town  lots  by  giving  verbally  their  lot  and  block  numbers,  and  the  officer  knew 
what  property  was  thus  designated,  but  refused  to  levy  on  it  for  a  reason  other 
than  want  of  description,  there  was  a  sufficient  compliance  with  the  statute  as  to 
pointing  out  the  property,  although  it  appears  to  contemplate  that  a  written 
description  of  the  property  by  metes  and  bounds  shall  be  furnished  to  the  officer. 
Rev.  Stats.,  art.  2344. 

4.— Same — Damages— Repurchase  by  Defendant 

Where  plaintiff  in  execution  bid  in  the  goods  levied  on  and  at  once  sold  them 
for  the  amount  of  the  bid  to  a  third  party,  and  such  party,  for  the  same  amount, 
sold  them  to  defendant,  who  thus  got  them  back  for  an  amount  less  than  that 
of  the  judgment  debt,  defendant  was  not  entitled  to  recover  damages  of  plaintiffs 
for  illegality  in  "the  levy,  and  this  although  the  sale  by  which  he  got  back  the 
goods  was  a  conditional  one,  the  title  to  remain  in  the  seller  until  defendant 
had  finished  paying  the  price. 

Appeal  from  Bowie.    Tried  below  before  Hon.  J.  M.  Talbot. 

Glass,  Estes  &  King,  for  appellants. 

Henry  &  Henry,  for  appellees. 

TEMPLETON,  Associate  Justice.— This  suit  was  brought  in  1888 
by  E.  S.  Avindino  against  Fr.  Beck  &  Co.  to  recover  the  value  of  a  stock 
of  millinery  levied  on  and  sold  under  and  by  virtue  of  an  alias  execution 
issued  on  April  12,  1888,  on  a  judgment  for  $765.51  rendered  in  1886 
in  favor  of  Beck  &  Co.  and  against  Avindino.  It  was  claimed  that  the 
levy  and  sale  were  illegal  and  void  because  the  levy  was  made  without 
Avindino  being  called  on  to  point  out  property  to  be  levied  on,  and  be- 
cause he  protested  against  the  levy  and  demanded  that  the  writ  be  levied 
on  two  lots  belonging  to  him  situated  on  Rose  Hill,  in  the  city  of  Texar- 
kana,  Texa6,  and  which  were  alleged  to  be  unincumbered,  not  exempt, 
and  of  value  more  than  sufficient  to  satisfy  the  writ.  The  case  was 
tried  and  Avindino  obtained  a  judgment,  which  was  reversed  on  appeal 
in  1891.  Beck  v.  Avindino,  82  Texas,  314.  Mandate  was  filed  in  1892, 
but  the  case  was  not  put  on  the  docket  of  the  District  Court  or  again 
called  for  trial  until  1897.    In  the  meantime  Avindino  had  died,  and  in 
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1897  his  children  made  themselves  parties  and  obtained  a  judgment  on 
a  trial  when  Beck  &  Co.  were  not  represented,  which  judgment  was  also 
reversed.  Beck  v.  Avindino,  20  Texas  Civ.  App.,  330.  Another  trial 
was  had  before  a  jury  and  appellees  were  again  successful,  and  Beck  & 
Co.  have  again  appealed. 

The  defenses  relied  on  by  appellants  are:  (1)  That  the  lots  were 
not  subject  to  levy,  because  the  same  constituted  Avindino's  residence 
homestead.  (2)  That  the  note  on  which  their  said  judgment  against 
Avindino  was  based  was  secured  by  mortgage  on  the  said  lots  given  by 
Avindino;  that  Avindino  defeated  a  foreclosure  on  the  ground  that  the 
lots  were  his  homestead;  that  if  the  lots  were  not  homestead  when 
pointed  out  for  levy,  Avindino  was,  for  the  reasons  stated,  estopped  from 
asserting  the  fact.  (3)  That  Avindino  did  not  legally  point  out  the 
lots  for  levy  because  he  did  not  deliver  to  the  officer  a  description  thereof 
by  metes  and  bounds;  and  (4)  that  Avindino,  through  a  purchase  in 
the  name  of  his  wife,  recovered  the  goods  sold  under  the  levy  for  a  sum 
less  than  the  debt  owing  to  them  by  him.  We  will  state  the  material  facts 
as  briefly  as  possible,  and  will  then  consider  the  defenses  urged  by  ap- 
pellants in  the  order  stated. 

In  1882  Avindino  resided  with  his  family  on  the  said  lots  and  the 
same  was  the  residence  homestead.  He  owed  a  debt  to  Beck  &  Co.  and 
gave  a  mortgage  on  6aid  lots  and  a  business  lot  situated  on  Broad  street, 
in  the  city  of  Texarkana,  to  secure  the  debt.  Avindino  was  a  paper 
hanger  and  handled  wall  paper,  a  stock  of  which  he  kept  in  the  house 
on  the  Broad  street  lot.  His  wife  conducted  a  millinery  business  in 
the  same  building.  Soon  after  the  execution  of  the  mortgage  Avindino 
moved  his  family  from  the  Rose  Hill  lots  to  the  Broad  street  lot,  which 
was  thereafter  occupied  both  as  a  family  residence  and  as  a  place  of 
business.  The  move  was  made  because  the  condition  of  Mrs.  Avindino's 
health  made  it  necessary  for  her  to  be  nearer  her  business.  In  the 
latter  part  of  1884  the  Avindinos  closed  up  their  business  at  Texarkana, 
rented  out  all  of  their  said  lots,  and  moved  to  Temple,  Texas,  where 
they  remained  a  little  over  two  years.  While  at  Temple  they  carried  on 
the  same  business  in  which  they  had  been  formerly  engaged  at  Texar- 
kana. Soon  after  they  left  Texarkana,  Beck  &  Co.  brought  suit  on  the 
debt  owing  to  them  by  Avindino  and  sought  to  foreclose  the  mortgage 
given  to  secure  the  debt.  Avindino  resisted  a  foreclosure  on  the  ground 
that  the  mortgage  was  void  because  of  the  homestead  character  of  the 
mortgaged  property.  In  1886  a  personal  judgment  for  $765.51  was  ren- 
dered against  Avindino,  a  foreclosure  being  denied.  In  January,  1887, 
Beck  &  Co.  had  an  execution  issued  on  said  judgment  and  caused  the 
same  to  be  levied  on  the  Broad  street  property.  There  was  a  sale  under 
the  levy,  Beck  &  Co.  becoming  the  purchasers  on  their  bid  of  $100, 
which  was  credited  on  the  judgment.  About  this  time  the  Avindinos 
returned  to  Texarkana.  They  had  acquired  no  real  estate  during  their 
sojourn  at  Temple.  When  they  left  Temple  they  closed  out  the  business 
they  were  conducting  there  and  desired  to  re-embark  in  business  at 
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Texarkana.  On  reaching  Texarkana  they  found  Beck  &  Co.  in  posses- 
sion of  the  Broad  street  lot.  They  thereupon  rented  another  lot  and 
opened  a  business  thereon.  They  did  not  move  back  on  the  Rose  Hill 
lots,  but  occupied  the  rented  place  of  business  as  a  family  residence. 
Avindino  then  sued  Beck  &  Co.  for  the  recovery  of  the  Broad  street  lot, 
his  contention  being  that  the  move  to  Temple  was  only  temporary  and 
was  occasioned  by  Mrs.  Avindino's  bad  health,  and  that  he  had  never 
abandoned  the  Broad  street  lot  as  his  place  of  business.  Pending  the 
suit,  Beck  &  Co.  had  an  alias  execution  issued  and  levied  on  a  stock  of 
millinery  belonging  to  Avindino,  the  business  being  conducted  by  Mrs. 
Avindino  and  in  her  name.  This  litigation  followed,  with  the  results 
stated.  Avindino  obtained  a  judgment  in  1889  against  Beck  &  Co.  for 
the  recovery  of  the  Broad  street  lot.  The  Avindinos  sold  one  of  the 
Rose  Hill  lots,  and  in  January,  1890,  moved  back  on  the  other  Rose  Hill 
lot,  where  Mrs.  Avindino  died  in  June  of  that  year.  Avindino  then 
moved  with  his  children  to  Jefferson,  Texas,  and  later  on  returned  to 
Texarkana.  After  the  return  from  Jefferson,  Avindino  and  his  children 
lived  on  the  Rose  Hill  lot  until  his  death,  which  occurred  in  1894.  His 
children,  the  appellees,  still  own  the  said  lot  and  the  broad  street  lot 

1.  Under  their  second,  sixth,  seventh,  thirteenth,  and  fifteenth  as- 
signments of  error  appellants  present  the  following  proposition:  "The 
lots  said  to  have  been  pointed  out  had  been  previously  claimed  and  ad- 
judged to  be  the  homestead  of  Avindino  and  his  family.  If  it  had  been 
lawful  to  subsequently  point  them  out  to  the  sheriff  for  seizure,  it  was 
necessary  for  him  to  have  abandoned  such  use  of  them,  with  an  inten- 
tion never  to  return  thereto,  and  to  have  acquired  another  and  different 
homestead,  and  the  burden  of  proof  to  show  this  was  upon  Avindino.'* 
The  trial  court  instructed  the  jury  to  find  for  appellants  unless  they 
believed  that,  prior  to  the  time  the  lots  were  pointed  out  for  levy, 
Avindino  had  abandoned  the  same  as  his  homestead,  with  the  intention 
of  never  returning  thereto,  and  that  on  this  issue  the  burden  of  proof 
was  on  the  appellees,  but  declined  to  give  a  special  charge  requested  bj 
appellants  to  the  effect  that  an  abandonment  was  not  shown  unless 
Avindino  acquired  another  homestead.  The  question  to  be  determined 
is,  whether  abandonment  of  a  residence  homestead  can  be  shown  with- 
out proof  that  the  owner  has  acquired  a  new  homestead. 

The  contention  of  appellants  that  the  acquisition  of  another  home- 
stead must  be  shown  in  order  to  establish  an  abandonment  is  based  on 
that  part  of  section  51,  article  16,  of  the  present  Constitution,  which 
reads  thus:  "Provided,  that  any  temporary  renting  of  the  homestead 
shall  not  change  the  character  of  the  same  when  no  other  homestead  has 
been  acquired."  Under  previous  Constitutions  it  was  held  that  there 
might  be  an  abandonment,  although  a  new  homestead  has  not  been 
acquired.  Shepherd  v.  Cassidy,  20  Texas,  30;  Gouhenant  v.  Cockrell, 
20  Texas,  97;  Woolfork  v.  Ricketts,  41  Texas,  363.  But  these  cases 
are  not  necessarily  decisive  of  the  question,  as  the  Constitutions  under 
which  they  arose  contained  no  provision  relating  to  the  acquisition  of 
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another  homestead.  However,  the  same  rule  has  been  applied  since  the 
adoption  of  the  Constitution  of  1876.  Eeece  v.  Renfro,  68  Texas,  192. 
Other  decisions  to  like  effect  may  be  found. 

These  decisions  are  in  accord  with  the  generally  accepted  construction, 
and  even  if  we  were  in  serious  doubt  upon  the  question  we  would  hesi- 
tate long  before  overturning  a  rule  which  has  prevailed  since  the  days 
of  the  Republic.  But  it  seems  to  us  that  there  is  little  room  for  doubt. 
It  was  the  evident  purpose  of  the  f ramers  of  the  Constitution,  in  adopt- 
ing the  provision  quoted  above,  to  prevent  every  renting  of  the  home- 
stead from  constituting  an  abandonment.  They  did  not  undertake  to 
prescribe  what  would  amount  to  an  abandonment,  but  simply  declared 
that  a  renting  of  the  homestead,  provided  that  it  be  temporary  and  a 
new  homestead  is  not  acquired,  will  not  be  an  abandonment.  There  is 
no  abandonment  if  the  renting  is  merely  temporary  and  if  the  owner 
has  not  acquired  another  homestead,  but  if  the  renting  is  not  tem- 
porary or  if  the  owner  has  acquired  a  new  home,  the  abandonment  may 
be  complete  within  the  terms  of  the  constitutional  provision  relied  on 
by  appellants.  If  it  had  been  intended  to  change  the  rule  so  long  estab- 
lished, such  intention  would  have  been  manifested  by  a  provision  de- 
claring that  the  homestead  should  not  be  considered  abandoned  until  a 
new  homestead  had  been  acquired.  The  doctrine  that  property  which 
is  once  a  homestead  is  always  a  homestead,  unless  the  owner  has  ac- 
quired another  home,  can  not  be  accepted  at  this  late  day.  The  right  to 
abandon  a  homestead  without  having  acquired  another  can  not  now  be 
questioned.  We  conclude  that  the  trial  court  did  not  err  in  so  holding, 
and  that  the  proposition  of  appellants  is  without  merit. 

2.  Under  the  ninth  assignment  of  error  appellants  present  this  prop- 
osition: "The  appellees  having  in  a  legal  proceeding  between  these 
same  parties,  and  involving  this  same  debt,  assumed  and  successfully 
maintained  the  position  that  the  Rose  Hill  lots  were  their  residence 
homestead,  were  estopped  afterwards  in  the  same  suit,  simply  because 
their  interests  had  changed,  from  assuming  a  contrary  position  to  the 
prejudice  of  appellants/'  The  proposition  might  be  entirely  sound,  if 
the  facts  of  the  case  justified  the  contention  of  appellants  that  the  ap- 
pellees have,  in  this  litigation,  assumed  a  position  contrary  to  the  posi- 
tion assumed  by  their  father  in  the  foreclosure  suit.  The  position  as- 
sumed by  E.  S.  Avindino  in  the  suit  brought  against  him  to  foreclose  the 
mortgage  on  the  said  lots  was  that  the  mortgage  was  void  because  at  the 
time  it  was  given,  in  1882,  the  lots  were  his  homestead.  The  position 
of  appellees  in  this  suit  is  that  Avindino,  prior  to  the  time  the  lots  were 
pointed  out  for  levy  .in  1888,  had  abandoned  his  said  homestead  and 
that  the  lots  were  therefore  no  longer  exempt.  The  positions  are  not 
inconsistent.  Avindino  in  the  foreclosure  suit  did  not  assert  that  he 
had  not  abandoned  the  lots  as  his  homestead.  The  appellees  are  not 
contending,  in  this  case,  that  the  lots  were  not  homestead  when  the 
mortgage  was  given.  The  defense  of  estoppel  has  not  been  made  out,  and 
the  assignment  is  therefore  overruled. 
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3.  Under  the  third,  eighth,  and  eleventh  assignments  of  error  appel- 
lants present  this  proposition :  "When  property  consisting  of  real  estate 
is  pointed  out  to  the  sheriff  to  be  levied  on,  a  description  of  the  same 
by  metes  and  bounds  must  be  delivered  at  the  time  of  the  designation 
to  the  officer  holding  the  writ."  The  evidence  is  conflicting  on  the 
issue  as  to  what  occurred  in  regard  to  pointing  out  the  lots  for  levy. 
The  evidence  warrants  the  conclusion  that  when  the  sheriff  went  to 
make  the  levy  on  the  goods,  Mrs.  Avindino  protested  against  such  levy 
and  demanded  that  the  execution  be  levied  on  the  Rose  Hill  lots,  her 
husband  not  being  present;  that  when  Avindino  learned  of  the  levy  on 
the  goods  he,  through  his  attorney,  demanded  of  the  sheriff  that  the 
levy  be  released  and  the  writ  levied  on  the  said  lots.  It  is  conceded 
that  no  written  description  of  the  lots  was  given  to  the  sheriff,  but  the 
evidence  introduced  by  the  appellees  is  sufficient  to  show  that  at  the 
time  the  lots  were  designated  for  levy  they  were  described  to  the  officer 
as  being  lots  15  and  22  in  block  No.  11  of  Tilson  &  Pitcher's  addition 
to  the  city  of  Texarkana,  Texas,  which  is  a  correct  description  of  the 
lots.  While  a  written  description  appears  to  be  contemplated  by  the 
statute,  it  is  not  directly  required.  Rev.  Stats.,  art.  2344.  The  ob- 
jects of  the  statute  in  requiring  the  defendant  in  execution  to  give  a 
minute  description  of  the  lands  pointed  out  for  levy  were  to  make  certain 
the  seizure  of  the  identical  lands  designated;  to  relieve  the  officer  and 
plaintiff  in  execution  of  the  trouble  and  expense  of  procuring  a  correct 
description,  and  to  facilitate  inquiry  as  to  the  value,  title,  and  liability 
to  levy  of  the  property  designated  for  seizure.  In  this  case  the  sheriff 
and  the  plaintiffs  in  execution  understood  exactly  what  property  was 
offered  for  levy  and  there  was  no  question  as  to  title  or  value.  No  point 
was  made  that  the  description  was  insufficient.  The  objection  to  making 
the  levy  was  based  solely  on  the  ground  that  the  lots  were  not  subject 
to  forced  sale,  being  Avindino's  homestead.  Under  these  circumstances 
we  think  that  the  description  given  was  a  substantial  compliance  with 
the  statute.  It  was  such  a  description  as  would,  if  incorporated  in  a 
sheriff's  deed,  have  been  sufficient  to  identify  the  land  levied  on  and 
sold.  Had  the  officer  made  the  levy  on  the  lots  as  described  to  him  the 
levy  would  not  have  been  defective  for  want  of  proper  description.  The 
failure  to  give  a  description  in  writing  was  not  the  cause  of  the  refusal 
to  levy  on  the  lots,  and  the  reason  for  not  making  the  levy  as  demanded 
arose  from  a  cause  which  did  not  in  any  way  relate  to  the  question  of 
description.  Ross  v.  Lister,  14  Texas,  475.  Our  conclusion  is  that  the 
contention  of  appellants  is  not  well  taken. 

4.  Appellants  pleaded  that  at  the  sale,  under  .their  said  alias  execu- 
tion, of  the  stock  of  millinery,  they  became  the  purchasers  thereof  on 
their  bid  of  $530  which  was  credited  on  the  writ;  that  immediately 
after  the  purchase,  and  before  the  goods  had  been  removed,  damaged, 
or  injured,  they  sold  the  same  to  Mrs.  M.  Levy  for  the  said  sum  of  $530 ; 
that  Mrs.  Levy  was  at  the  time  acting  for  Mr.  and  Mrs.  Avindino,  and 
that  she  at  once  turned  the  goods  over  to  them  for  the  price  and  considera- 
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tion  of  $530,  which  amount  Mrs.  Avindino  subsequently  paid  to  Mrs. 
Levy  out  of  the  stock  of  goods  without  paying  interest  or  other  charges 
on  same;  that  the  sum  so  paid  to  recover  the  goods  was  less  than  the 
debt  of  appellants,  wherefore  the  Avindinos  sustained  no  loss.  On  the 
issue  so  made  the  court  instructed  the  jury  that  if  they  believed  that 
shortly  after  the  sale  of  the  goods  under  execution  Mrs.  Avindino  pur- 
chased the  same  from  Mrs.  Levy  for  herself  or  herself  and  husband,  and 
.that  the  goods  were,  under  such  purchase,  delivered  to  her  as  her  prop- 
erty or  as  the  property  of  herself  and  husband,  and  if  the  jury  further  be- 
lieved that  the  amount  so  paid,  with  interest  thereon  and  interest  on  the 
value  of  the  goods  from  the  time  of  the  levy  to  the  time  of  the  sale  under 
execution,  was  less  than  the  amount  of  the  judgment  of  Beck  &  Co. 
against  Avindino,  with  interest  thereon,  then  the  jury  should  find  for 
appellants,  but  that  if  the  sum  paid  by  the  Avindinos  to  recover  the 
goods,  with  interest,  was  greater  than  the  amount  of  the  judgment  with 
interest,  then  on  this  issue  the  verdict  should  be  for  the  appellees  for 
the  excess.  The  jury  was  further  instructed,  in  the  same  connection, 
that  if  they  believed  that  Mrs.  Avindino  did  not  purchase  the  goods 
from  Mrs.  Levy  and  thereby  make  the  same  her  property,  then  the  jury 
should  find  against  appellants  on  the  issue  raised  by  their  plea  set  out 
above. 

No  other  charge  was  given  on  this  issue,  and  the  verdict  shows  that 
the  jury  found  against  appellants  on  their  theory  that  the  Avindinos, 
through  Mrs.  Levy,  recovered  the  goods.  Appellants  requested  a  special 
charge,  which  was  refused,'  to  the  effect  that  if  the  jury  believed  that 
the  goods,  after  the  sale  under  execution,  were  put  back  in  the  posses- 
sion of  Avindino  or  his  wife,  who  got  the  use  and  benefit  of  same  by 
paying  out  of  the  proceeds  of  the  sales  of  the  goods  made,  while  in  her 
possession,  the  price  for  which  the  goods  were  sold  at  the  sheriff's  sale, 
and  that  when  she  paid  said  amount  the  goods  should  be  hers,  then  the 
jury  should  find  for  defendant.  Complaint  is  made  of  the  charge 
given  on  the  ground  that  the  same  is  confusing,  and  error  is  assigned 
to  the  refusal  of  the  special  charge.  It  is  also  insisted  that  the  evi- 
dence required  a  finding  by  the  jury  in  favor  of  appellants  on  the  issue 
that  the  Avindinos  recovered  the  goods  for  a  less  sum  than  the  amount 
owing  on  the  judgment.  It  was  shown  by  the  evidence  that  Beck  &  Co. 
bought  the  goods  at  the  sheriff's  sale  for  the  sum  of  $530  and  that  the 
writ  was  credited  with  that  sum;  that  Beck  &  Co.,  through  their  at- 
torney, at  once  sold  the  goods  to  Mrs.  M.  Levy  for  the  sum  of  $30  cash, 
and  five  notes  for  $100  each,  the  notes  maturing  monthly;  that  Mrs. 
Levy  immediately  turned  the  goods  over  to  Mrs.  Avindino,  who  opened 
a  millinery  business  with  the  goods  as  her  stock  in  trade,  which  busi- 
ness was  conducted  for  more  than  a  year  by  Mrs.  Avindino,  ostensibly  as 
agent  for  Mrs.  Levy.  This  business  was  carried  on  next  door  to  another 
place  of  business  where  Mrs.  Levy  conducted  a  similar  business  in  her 
own  name.  Mrs.  Levy  testified  that  immediately  after  buying  the  goods 
she  sold  and  delivered  the  same  to  Mrs.  Avindino  for  the  exact  amount 
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she  paid  for  them,  and  did  not  charge  her  any  interest,  though  the  sale 
was  made  on  credit.  Avindino  and  his  wife  were  dead  when  the  case  was 
last  tried,  but  they  had  testified  on  a  former  trial  and  their  evidence 
was  reproduced.  Mrs.  Avindino  testified  that  Mrs.  Levy  put  her  in 
charge  of  the  goods  to  sell  them  out;  that  she  had  no  interest  in  the 
goods  after  they  were  sold  by  the  sheriff;  that  she  was  only  agent  for 
Mrs.  Levy,  who  was  sole  owner;  that  Mrs.  Levy  gave  her  part  of  the 
profits  on  sales  to  live  on  for  her  service.  Avindino  testified  to  like 
effect.  It  appears  from  the  testimony  of  Mrs.  Buron,  who  is  a  daughter 
of  Avindino  and  wife  and  one  of  the  appellees,  and  who  was  13  years 
old  when  the  execution  sale  took  place,  and  of  Mrs.  Russell,  who  was 
Mrs.  Avindino's  clerk,  that  after  Mrs.  Avindino  took  charge  of  the 
goods  the  business  was  conducted  in  her  name  as  agent;  that  the  busi- 
ness was  carried  on  as  before  the  levy,  except  that  Mrs.  Levy  was  some- 
times about  the  store  and  got  money  from  the  proceeds  of  sales,  the 
witnesses  did  not  know  how  much;  that  Mrs.  Avindino  lived  out  of 
money  taken  in  from  sales  of  goods;  that  when  new  goods  were  bought 
Mrs.  Levy  was  consulted.  It  was  also  shown  that  finally  Mrs.  Avindino's 
health  broke  down  and  the  stock  of  goods  was  sold  out  in  bulk ;  that  the 
business  was  closed  up,  and  that  Mrs.  Avindino  died  shortly  thereafter. 

We  are  of  opinion,  in  view  of  the  pleadings  and  evidence,  that  the 
refusal  of  the  special  charge  was  error.  The  charge  given  was  substan- 
tially correct  as  far  as  it  went,  but  did  not  present  that  phase  of  the 
case  covered  by  the  special  charge.  Under  the  charge  given,  the  jury 
could  find  for  appellants  on  the  issue  raised  by  their  plea  above  set  out 
only  in  the  event  they  believed  that  Mrs.  Avindino  purchased  the  goods 
from  Mrs.  Levy  and  that  the  same  were  delivered  to  her  as  her  property. 
Under  the  charge  the  jury  may  have  found  for  appellees  although  they 
believed  that  Mrs.  Levy  sold  the  goods  to  Mrs.  Avindino  conditionally, 
that  is,  that  the  goods  should  be  held  by  Mrs.  Avindino  as  agent  until 
Mrs.  Levy  was  repaid  the  sum  paid  by  her  for  the  goods,  and  that  when 
this  was  done  the  goods  should  then  become  the  property  of  Mrs.  Avin- 
dino. This  is  the  theory  presented  by  the  special  charge  and  is  not 
covered  by  the  main  charge.  The  evidence  raised  the  issue  and  appel- 
lants were  entitled  to  have  it  submitted  to  the  jury.  While,  as  stated 
above,  the  main  charge  is  substantially  correct,  it  is  not  entirely  free 
from  criticism.  The  right  of  appellants  to  recover  at  all  on  the  issue 
submitted  is  so  combined  with  the  statement  of  the  measure  of  damages 
as  to  make  it  somewhat  confusing  to  the  average  juror.  We  are  not  sure 
that  the  charge  was  properly  understood  by  the  jury.  The  evidence  as 
to  the  right  of  appellees  to  a  verdict  on  this  issue  is  so  unconvincing  that 
we  are  not  inclined  to  disregard  even  so  slight  an  error. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Gulp,  Colorado  &  Santa  Fe  Railway  Company  v. 
Leatherwood  &  Ferguson. 

Decided  May  31,  1902. 

1.— Railway  Company— Connecting  Carrier*— Through  Contract. 

Where  a  carrier  has  agreed  to  transport  freight  to  its  destination  over  its 
own  and  a  connecting  line  it  is  immaterial  whether  or  not  an  agency  or  part- 
nership exists  between  it  and  such  connecting  line,  and  it  is  responsible  for  safe 
carriage  and  for  damage  from  neglect  occurring  on  the  connecting  line  as  well 
as  on  its  own. 

2.— Same — Evidence. 

In  an  action  against  a  carrier  for  damages  to  freight  occurring  on  the  line 
of  a  connecting  carrier,  evidence  that  it  was  customary  for  the  defendant  to  con- 
tract to  carry  freight  to  any  point  on  the  connecting  line  was  admissible  in  cor- 
roboration of  other  evidence  that  the  contract  in  question,  the  terms  of  which 
were  in  dispute,  had  been  so  made. 

3. — Same — Interstate  Commission — Tariff  Rates. 

Until  a  tariff  rate  of  the  Interstate  Railroad  Commission  is  established  and 
published  as  required  by  law,  it  is  not  binding  on  the  public,  and  a  contract  for 
a  different  rate  is  valid  and  enforcible. 

4.— Same— Proof  of  Tariff  Rate. 

Proof  of  the  publication  of  a  Commission  tariff  rate  is  insufficient  where  it 
fails  to  show  how  it  was  published  or  what  publication  thereof  was  required 
by  the  Commission,  and  evidence  that  it  was  on  file  in  a  railroad  office  and  acted 
on  by  that  company  does  not  suffice  to  show  that  it  has  been  legally  estab- 
lished. 

5. — Same — Shipping  Contract — Proof — Secondary  Evidence. 

Where  the  defendant  carrier  was  alleged  to  be  in  possession  of  the  contracts 
of  shipment,  and  after  notification  to  produce  them,  defendant  introduced  sec- 
ondary evidence  of  them,  the  court  did  not  err  in  refusing  to  strike  out  Buch 
evidence  upon  defendant's  subsequently  offering  the  written  contracts  in  evi- 
dence. 

6.— Same— Damage  to  Cattle— Delay— Overcharge. 

Where  the  shipper  had  a  contract  for  a  lower  rate  than  that  demanded  at 
destination,  his  refusal  for  a  time  to  pay  the  exorbitant  rate  for  which  the  cattle 
were  held  will  not  prevent  him  from  recovering  damages  for  injuries  to  them 
occasioned  by  ill  treatment  while  they  were  unjustly  detained. 

Appeal  from  Johnson.  Tried  below  before  Hon.  W.  H.  Bledsoe, 
Special  Judge. 

J.  W.  Terry  and  A.  H.  Culwell,  for  appellant. 

S.  C.  Padelford  and  W.  J.  Ewing,  for  appellees. 

TEMPLETON,  Associate  Justice. — The  appellees,  Leatherwood  & 
Ferguson,  had  a  lot  of  cattle  at  Alexandria,  La.,  a  point  on  the  line  of 
the  Texas  &  Pacific  Kailway  Company,  which  they  desired  to  ship  to 
their  ranch  in  the  Indian  Territory,  which  is  located  between  Elgin, 
Kan.,  and  White  Eagle  Ok.,  stations  on  the  line  of  the  Atchison, 
Topeka  &  Santa  Pe  Bailway  Company.  The  line  of  the  Texas  &  Pacific 
Company  extends  from  Alexandria  to  Fort  Worth,  Texas,  where  it  con- 


508  29  Texas  Civil  Appeals  Repokts.        [5th  District, 

nects  with  the  line  of  the  Gulf,  Colorado  &  Santa  Fe  Railway  Company, 
which  extends  from  that  point  to  Purcell,  Ok.,  where  it  connects  with 
the  line  of  the  Atchison  Company.  Leatherwood  &  Ferguson  applied 
to  the  Texas  &  Pacific  Company  for  rates  from  Alexandria  to  Elgin. 
E.  L.  Sargent,  the  general  freight  agent  of  said  company,  asked  P.  H. 
Goodwyn,  the  general  freight  agent  of  the  Gulf,  Colorado  &  Santa  Fe 
Company,  to  join  him  in  making  a  rate  of  $55  per  car,  the  Texas  & 
Pacific  line  to  receive  one-half  and  the  Santa  Fe  line  to  receive  one-half, 
and  Goodwyn  consented  to  do  so.  This  rate  was  quoted  to  Leatherwood 
&  Ferguson,  and  was  accepted  by  them.  Seven  carloads  of  cattle  were 
received  by  the  Texas  &  Pacific  Company  and  carried  by  it  to  Fort 
Worth.  When  the  cattle  were  delivered  for  shipment,  live  stock  con- 
tracts were  entered  into  between  the  Texas  &  Pacific  Company  and 
Leatherwood  &  Ferguson,  which  declared  that  said  company  had  con- 
tracted to  transport  seven  carloads  of  cattle  from  Alexandria  to  Fort 
Worth,  consigned  to  Leatherwood  &  Ferguson,  Elgin,  "at  the  rate  of 
tariff  per  car."  The  contracts  contained  provisions  limiting  the  liability 
of  said  company  to  its  own  line,  and  it  was  declared  that  the  conditions 
of  the  contracts  should  inure  to  the  benefit  of  all  carriers  transporting 
the  cattle,  unless  otherwise  stipulated,  but  that  in  no  event  should  one 
carrier  be  liable  for  the  negligence  of  another.  When  the  cattle  reached 
Fort  Worth  they  were  received  by  the  Gulf,  Colorado  &  Santa  Fe  Com- 
pany and  transported  to  White  Eagle,  the  destination  having  been 
changed  to  that  point  by  an  agreement  made  at  Fort  Worth  between 
Leatherwood  &  Ferguson  and  the  agents  of  the  Texas  &  Pacific  Com- 
pany and  of  the  Gulf,  Colorado  &  Santa  Fe  Company,  it  being  under- 
stood that  the  change  was  not  to  affect  the  freight  rate  which  had  been 
agreed  on.  When  the  cattle  arrived  at  White  Eagle,  Leatherwood  & 
Ferguson  tendered  to  the  railway  agent  at  that  place  the  sum  of  $55 
per  car  as  freight  charges,  but  the  agent  refused  to  receive  same,  and 
demanded  payment  of  freight  at  the  rate  of  $86  per  car.  Leatherwood 
&  Ferguson  at  first  declined  to  pay  the  amount  demanded,  but  after 
some  delay  paid  said  amount  and  received  the  cattle.  During  the  time 
the  cattle  were  held  by  the  railway  agent  they  were  kept  confined  in 
pens,  without  being  fed  or  watered,  from  the  effects  of  which  treatment 
a  number  of  them  died  and  the  remainder  were  depreciated  in  value. 
Leatherwood  &  Ferguson  brought  this  suit  against  the  Gulf,  Colorado 
&  Santa  Fe  Company  to  recover  the  excess  freight  charges  paid  and  the 
damages  occasioned  by  the  detention  and  ill  treatment  of  the  cattle. 
They  obtained  judgment  on  a  trial  before  a  jury  and  the  company  has  i 

appealed.  j 

Appellant  complains  of  that  paragraph  of  the  court's  charge  which 
reads  as  follows:  "You  are  instructed  that  if  you  find  from  the  evi- 
dence that  the  Texas  &  Pacific  Railway  Company  and  the  defendant* 
Gulf,  Colorado  &  Santa  Fe  Railway  Company  entered  into  a  contract 
with  plaintiffs  to  transport  and  carry  the  cattle  mentioned  in  plaintiffs' 
petition  from  Alexandria,  La.,  to  Elgin,  Kan.,  at  the  freight  rate  of 
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$55  per  36-foot  car,  and  if  you  further  find  from  the  evidence  that  the 
plaintiffs  accepted  said  rate,  and  if  you  further  find  that  said  cattle 
under  said  contract  were  shipped  from  Alexandria  to  Port  Worth,  Texas, 
and  that  when  they  arrived  at  Fort  Worth,  by  an  agreement  and  contract 
entered  into  between  plaintiffs  and  the  defendant,  the  shipping  desti- 
nation was  changed  from  Elgin,  Kan.,  to  White  Eagle,  0.  T.,  and  that 
it  was  agreed  and  contracted  by  the  defendant  that  it  would  ship  said 
cattle  from  Fort  Worth,  Texas,  to  White  Eagle,  0.  T.,  for  the  plaintiffs 
and  deliver  same  to  plaintiffs  at  White  Eagle  for  its  proportion  of  the 
same  contract  price,  to  wit,  $55  per  car,  from  Alexandria  to  White 
Eagle,  and  that  under  said  last  agreement  the  said  cattle  were  delivered 
to  the  defendant  and. were  by  the  defendant  and  connecting  carriers 
transported  from  Fort  Worth  to  White  Eagle,  and  that  when  said 
cattle  arrived  at  White  Eagle  the  plaintiffs  tendered  to  the  agent  of  the 
railway  company  at  said  place  the  sum  of  $55  per  car  as  the  freight 
rates  for  said  cattle;  and  if  you  further  find  that  the  railway  agent  at 
White  Eagle  refused  to  accept  said  amount  of  $55  per  car,  but  exacted 
the  sum  of  $86  per  car,  instead  of  the  $55  per  car;  and  if  you  further 
find  from  the  evidence  that  the  said  cattle  were  kept  in  the  stock  pens 
at  White  Eagle  after  said  tender  was  made  and  refused  by  the  railroad 
agent;  and  if  you  further  find  from  the  evidence  that  the  said  cattle 
for  said  time  were  not  fed  and  watered  and  that  plaintiffs  were  not  per- 
mitted to  take  same  and  feed  and  water  them,  or  were  not  given  per- 
mission to  feed  and  water  them;  and  if  you  further  find  from  the  evi- 
dence that  by  reason  of  such  detention  in  said  cattle  pens  at  White  Eagle 
by  the  railroad  agent  the  said  cattle  were  depreciated  in  value  and  some 
of  them  died,  then  you  are  instructed  that  the  plaintiffs  are  entitled  to 
recover  the  market  value  at  White  Eagle  of  the  cattle  whose  death  was 
caused  by  the  detention,  and  the  difference  in  the  market  value  of  the 
remainder  of  said  cattle  at  White  Eagle  at  the  time  they  should  have 
been  delivered  in  the  condition  which  they  were  when  the  tender  of 
said  freight  rates  as  agreed  upon  was  made  and  the  market  value  of 
said  cattle  at  White  Eagle  in  the  condition  in  which  they  were  delivered 
to  plaintiffs  by  the  railroad  company,  if  you  find  from  the  evidence  that 
such  depreciation  was  caused  by  such  detention." 

Appellant's  first  proposition  is,  that  under  the  contract  upon  which 
the  cattle  were  carried,  the  liability  of  appellant  was  limited  to  its  own 
line,  and  the  charge  made  appellant  absolutely  liable  for  the  acts  of  the 
agent  of  the  Atchison  Company,  at  White  Eagle,  without  even  sub- 
mitting the  question  of  agency  to  the  jury,  and  the  charge  was  on  the 
weight  of  evidence.  The  pleadings  of  appellees  presented  the  issue  that 
appellant  contracted  to  carry  the  cattle  from  Fort  Worth  to  White 
Eagle,  and  the  evidence  introduced  by  them  dn  this  issue  was  sufficient 
to  warrant  a  finding  that  such  was  the  case.  Appellant's  general  freight 
agent  agreed  with  the  general  freight  agent  of  the  Texas  &  Pacific  Com- 
pany on  a  through  rate  and  on  the  share  of  such  rate  to  be  received  for 
the  transportation  of  the  cattle  from  Fort  Worth  to  final  destination. 
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This  was  done  without  conference  with  the  Atchison  Company.  The 
contract  of  the  Texas  &  Pacific  Company  was  to  carry  the  cattle  from 
Alexandria  to  Fort  Worth.  When  the  cattle  reached  Fort  Worth,  the 
destination  was,  by  consent  of  the  parties,  changed  to  White  Eagle.  The 
written  contracts  with  the  Texas  &  Pacific  Company  were  surrendered, 
and  the  cattle  were  rebilled  to  appellant  from  Fort  Worth  to  White  Eagle, 
and  through  passes  were  issued  to  the  parties  accompanying  the  cattle. 
No  changes  of  any  kind  were  made  when  the  cattle  reached  the  terminus 
of  appellant's  line,  and  the  cattle  were  carried  to  White  Eagle  over  the  line 
of  the  Atchison  Company  without  the  issuance  by  that  company  of  any 
additional  papers.  The  papers  on  which  the  cattle  were  transported  from 
Fort  Worth  to  White  Eagle  were  not  produced  by  appellant  on  the  trial, 
although  N.  S.  Ferguson,  who  is  one  of  the  appellees  and  who  accom- 
panied the  cattle,  testified  that  when  the  change  of  destination  was  agreed 
on  at  Fort  Worth  the  agent  of  appellant  gave  him  a  bill  of  lading,  or  some 
other  contract  in  writing,  with  pass  attached,  through  from  Fort  Worth 
to  White  Eagle.  If  these  papers  had  been  of  the  kind*  usually  issued 
by  intermediate  carriers,  it  seems  that  they  should  have  been  produced, 
and  it  is  not  an  unreasonable  inference  that  they  were  not  produced 
because  appellant  had  contracted,  as  shown  by  Ferguson's  testimony, 
to  carry  the  cattle  through  to  White  Eagle.  If  appellant  contracted  to 
transport  the  cattle  from  Fort  Worth  to  White  Eagle  it  was  bound  to 
perform  such  contract.  It.  could  legally  bind  itself  to  carry  the  catle 
beyond  its  own  line,  and  if  it  did  so,  it  is  liable  for  the  acts  of  those 
to  whose  care  it  committed  the  cattle.  Railway  v.  Allison,  59  Texas, 
198.  The  charge  submitted  this  theory  of  the  case  in  a  manner  justified 
by  the  pleadings  and  evidence.  The  case  relied  on  by  appellees  is  not 
one  where  the  carrier  has  contracted  to  transport  freight  to  the  terminus 
of  its  own  road  and  to  deliver  same  to  a  connecting  carrier,  and  has 
limited  its  liability  to  its  own  line.  The  case  here  presented  is  where 
the  carrier  has  agreed  to  transport  freight  to  the  point  of  final  desti- 
nation over  its  own  and  connecting  lines.  In  such  case  it  is  immaterial 
whether  a  partnership  or  agency  existed  between  the  contracting  car- 
rier and  the  connecting  carrier.  Having  undertaken  to  carry  the  prop- 
erty to  its  destination,  it  is  responsible  for  safe  carriage  and  proper 
treatment,  and  is  answerable  for  damages  occasioned  by  neglect,  no 
matter  whether  the  same  occurs  on  its  own  line  or  on  some  other  road. 
What  is  said  above  is  sufficient  to  dispose  of  all  the  assignments  which 
relate  to  the  proposition  that  appellant  was  not  bound  by,  and  was  in  no 
way  responsible  for,  the  acts  of  the  railway  agent  at  White  Eagle, 
because  he  was  the  agent  of  the  Atchison  Company  and  was  not  the 
agent  of  appellant.  We  will  add,  however,  in  this  connection,  that 
we  think  there  was  no  error  in  permitting  appellee's  to  prove  that  it 
was  the  custom  of  appellant  to  contract  to  carry  freight  originating  on 
its  own  line  to  any  point  on  the  line  of  the  Atchison  Company.  The 
evidence  tended  to  show  the  relations  existing  between  the  two  com- 
panies and  to  corroborate  the  testimony  of  appellees  that  such  contract 
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was  made  in  this  case.  We  do  not  mean  to  hold  that  this  evidence  alone 
was  sufficient  to  establish  partnership  or  agency. 

The  other  objections  to  the  charge  relate  to  a  matter  which  is  pre- 
sented in  various  forms  under  many  different  assignments  of  error. 
Appellant  attempted  to  show  that  the  rate  charged  by  the  agent  at  White 
Eagle  was  the  regular  tariff  which  had  been  fixed  with  the  approval  of 
the  Interstate  Commerce  Commission,  the  contention  being  that  such 
rate  was  binding  on  all  parties  regardless  of  any  agreement  for  a  lower 
rate.  It  was  shown  that  the  rate  charged  by  the  agent  at  White  Eagle 
was  that  found  in  the  printed  tariff  furnished  him  by  his  employer. 
The  chief  clerk  in  the  office  of  appellant's  general  freight  agent  testified 
that  a  similar  printed  tariff  was  on -file  in  said  office,  and  appellant 
offered  to  prove  by  said  clerk  that  said  tariff  had  been  established,  pub- 
lished and  filed  with  the  commission.  His  testimony  to  that  effect  was 
excluded  because  his  answers  to  other  questions  showed  that  he  did 
not  know,  of  his  own  knowledge,  the  facts  to  which  he  proposed  to 
testify.  He  seems  to  have  assumed  that,  because  the  printed  tariff  was 
on  file  in  the  office  and  was  acted  on  by  the  company,  that  it  had  been 
duly  and  legally  established  and  published  and  filed  with  the  commis- 
sion. We  think  such  testimony  was  properly  excluded,  but  even  if  it 
had  been  admitted  it  would  not  have  been  sufficient  to  show  that  the 
tariff  had  been  fixed  as  required  by  law.  He  proposed  to  testify  that 
the  tariff  had  been  ■  published,  but  did  not  offer  to  testify  how  it  had 
been  published,  or  what  publication  had  been  required  by  the  commis- 
sion, or  that  it  had  been  published  as  required  by  the  commission.  It 
is  not  clear,  either,  that  his  testimony  would  have  shown  that  it  had 
been  established  so  as  to  make  it  binding.  Appellees  had  no  notice 
of  the  alleged  rate.  Until  the  tariff  was  established  and  published 
as  required  by  law,  it  was  not  binding  on  the  public,  and  a  contract 
for  a  different  rate  would  be  valid  and  enforcible.  Railway  v.  Home, 
59  S.  W.  Rep.,  134.  Unless  the  tariff  rate  charged  had  been  established 
and  published  in  such  a  manner  as  to  make  it  binding,  the  stipulation 
in  the  contracts  made  by  appellees  with  the  Texas  &  Pacific  Company 
to  pay  "at  the  rate  of  tariff"  would  not  render  them  liable  to  pay  more 
than  the  rate  agreed  on.  The  written  contracts  executed  by  appellees 
can  not  be  construed  to  bind  them  to  pay  a  tariff  which  had  not  been 
legally  established. 

Complaint  is  made  of  the  action  of  the  trial  court  in  permitting  the 
introduction  of  a  letter  from  the  general  freight  agent  of  the  Texas  & 
Pacific  Company  to  appellees  quoting  a  rate  of  $55  per  car.  This  was 
not  error.  Appellant  and  the  said  company  had  agreed  on  the  rate  to  be 
charged,  and  the  letter  was  written  in  accordance  with  the  agreement. 

Appellant  was  alleged  to  be  in  possession  of  the  written  contracts 
of  shipment  and  was  notified  to  produce  same.  The  contracts  not 
having  been  produced,  appellees  proved  same  by  secondary  evidence. 
Appellant  then  introduced  some-  of  the  contracts  and  moved  to  strike 
out  the  testimony  introduced  by  appellees  in  relation  thereto.     The 
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motion  was  overruled,  and  we  approve  the  action  of  the  trial  court.  If 
appellant  desired  to  prevent  such  evidence  from  going  to  the  jury  it 
should  have  produced  the  written  contracts  in  the  first  instance.  It 
could  not  hold  back  the  written  instruments  and  force  appellees  to  prove 
same  by  secondary  evidence,  then  offer  the  written  evidence,  and  have  the 
evidence  already  introduced  stricken  out. 

Testimony  of  witnesses  showing  the  effect  on  the  cattle  of  the  ill 
treatment  they  received  at  White  Eagle  was  properly  admitted.  In 
Railway  v.  Wright,  1  Texas  Civil  Appeals,  403,  it  was  held  that  a 
witness  could  not  give  his  opinion  as  to  the  amount  of  damage  per  head 
to  stock  caused  by  ill  treatment,  delay,  etc.,  for  the  reason  that  the  wit- 
ness, in  estimating  the  damage,  might  take  into  consideration  items  of 
damage  not  pleaded,  or  base  his  opinion  on  a  rule  of  damage  which 
was  not  the  correct  measure  of  damages.  No  such  proof  was  made  in 
this  case.  The  witnesses  gave  their  opinions  as  to  the  damage  per  head 
to  the  market  value  of  the  cattle,  which  was  the  true  measure  of  dam* 
ages.  It  is  clear  that  in  arriving  at  the  amount  of  damage  the  wit- 
nesses confined  themselves  to  the  legitimate  items  of  damage  to  be  taken 
into  consideration  in  making  the  estimate. 

It  is  insisted  that  appellees  should  have  promptly  paid  the  charges 
demanded  and  received  the  cattle  and  thereby  mitigated  the  damages. 
The  position  is  untenable.  If  appellees  had  a  contract  -for  a  lower  rate 
than  that  charged,  the  mere  fact  that  they  refused,-  for  a  time,  to  pay 
the  exorbitant  rate,  would  not  prevent  them  from  recovering  damages 
for  the  injuries  to  the  cattle  occasioned  by  the  ill  treatment  to  which 
they  were  subjected  while  they  were  unjustly  detained. 

The  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Missouri,  Kansas  &  Texas  Railway  Company  v.  T.  W.  Polun. 

Decided  May  17,  1902. 

1. — Railway  Company — Negligence — Issue  for  Jury. 

Where  plaintiff,  a  fireman,  waa  injured  by  reason  of  the  engine  turning  into 
a  side  track  because  of  a  switch  left  open  and  unguarded  by  a  local  train  switch- 
ing there,  and  the  evidence  was  conflicting  as  to  whether  it  was  the  custom  to 
so  leave  switches  open  without  putting  out  a  flagman,  the  question  of  negligence 
on  the  part  of  the  crew  of  the  local  train  in  failing  to  place  a  flagman  at  the 
switch  was  for  the  jury. 

2.— Same — Violation  of  Rule. 

Since  the  violation  by  an  employe  of  the  rules  o*  the  employer  is  not  neg- 
ligence per  se,  the  question  of  whether  or  not  there  was  negligence  in  such  vio- 
lation is  for  the  jury. 

3. — Same — Assumed  Risk— Fireman  and  Engineer. 

Where  a  fireman  was  injured  by  reason  of  the  engine  running  into  an  open 
switch,  the  fact  that  the  engineer  was  violating  the  rules  in  not  having  the  train 
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under  control  at  the  time  did  not,  as  matter  of  law,  charge  the  fireman  with  hav- 
ing assumed  the  risk  of  the  resulting  accident.  See  evidence  held  not  to  show 
that  he  had  assumed  such  risk. 

4^-Same— Violation  of  Rules  Elsewhere. 

Evidence  of  the  rate  of  speed  at  which  the  train  passed  stations  on  another 
branch  of  defendant's  road  was  properly  excluded  as  irrelevant  where  it  was  not 
shown  that  the  rules  obtaining  there  was  the  same  as  those  obtaining  where  the 
accident  occurred. 

5.— Pleading  and  Proof— Personal  Injuries. 

Where  plaintiff's  petition  in  an  action  for  personal  injuries  alleged  that  plain- 
tiff's "neck,  arms,  chest,  back,  sides,  legs,  abdomen,  and  all  the  organs  thereof, 
as  well  as  all  the  muscles,  ligaments,  and  nerves  of  his  body,  were  greatly  broken 
and  torn,  rendering  him  a  cripple,"  this  was  sufficient  to  admit  evidence  of  injury 
to  the  kidneys  and  urinary  organs  and  the  results  following  it. 

e.— Remarks  of  Counsel. 

Where  a  witness  for  defendant  who  had  been  plaintiff's  physician  testified 
that  he  expected  defendant  to  pay  him  $100  as  his  usual  fee  whenever  he  ap- 
peared on  the  witness  stand,  remarks  of  plaintiff's  counsel  to  the  effect  that  the 
witness  had  been  bought  up  by  the  defendant  to  testify  in  its  favor  do  not  pre- 
sent reversible  error. 

Appeal  from  Grayson.     Tried  below  before  Hon.  Rice  Maxey. 

T.  8.  Miller  and  Head  &  Dillard,  for  appellant. 

Wolfe,  Hare  &  Semple,  for  appellee. 

RAINEY,  Chief  Justice. — Suit  by  appellee  to  recover  of  appellant 
damages  for  personal  injuries  alleged  to  have  been  caused  by  the  negli- 
gence of  appellant.  Appellee  was  fireman  on  one  of  appellant's  locomo- 
tives pulling  a  freight  train  north  bound  when  it  was  unexpectedly 
turned  onto  a  side  track  at  Pilot  Point  by  reason  of  an  open  switch,  and 
to  avoid  the  consequences  of  a  collision  thus  made  imminent  he  jumped 
therefrom  and  sustained  personal  injuries.  Defendant  pleaded  the  gen- 
eral denial,  contributory  negligence,  and  assumed  risk.  Judgment  was 
rendered  in  favor  of  plaintiff,  from  which  defendant  prosecutes  this 
appeal. 

Complaint  is  made  of  the  sixth  paragraph  of  the  court's  charge,  which 
left  it  for  the  jury's  determination  whether  or  not  it  was  negligence  in 
the  crew  of  No.  67  leaving  the  switch  open  and  in  failing  to  put  out  a 
flagman  to  warn  approaching  trains.  The  proposition  advanced  by  ap- 
pellant is:  "The  evidence  raised  the  issue  that  it  was  the  custom  for 
local  train  crews  like  No.  67  to  leave  switches  open  while  doing  switch- 
ing, expecting  approaching  trains  to  guard  against  one,  and  under  such 
circumstances  it  was  error  for  the  court  to  charge  the  jury  that  negli- 
gence in  leaving  the  switch  open  would  render  the  defendant  liable, 
without  regard  to  the  assumption  of  risk  from  this  source  by  plaintiff." 
Some  of  appellant's  witnesses  testified  that  it  was  the  custom  to  leave 
switches  open  and  not  place  flagmen  when  trains  were  switching  in  the 
manner  as  was  done  by  the  crew  of  No.  67,  while  on  the  other  hand 
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plaintiffs  testimony  shows  that  such  custom  did  not  prevail,  but  that  if 
the  switch  was  not  closed  it  was  the  duty  of  the  crew  of  No.  67  to  have 
a  flagman  to  warn  approaching  trains.  There  is  no  evidence  showing 
that  plaintiff  had  knowledge  of  such  custom  (unless  it  could  be  inferred 
from  the  fact  that  he  had  been  employed  as  fireman  for  some  time), 
while  the  effect  of  his  testimony  is  that  he  knew  of  no  such  custom. 
Train  No.  104,  on  which  plaintiff  was  employed,  was  a  through  freight 
train  going  north  and  had  the  absolute  right  of  track.  No.  67  was  a 
local  freight  train  going  south,  and  plaintiff  had  information  that  it 
would  probably  be  at  Pilot  Point  when  his  train  arrived.  Except  that 
No.  67  was  a  local  there  was  no  evidence  tending  to  show  that  plaintiff 
had  reason  to  suppose  that  it  would  have  any  switching  to  do  at  Pilot 
Point.  If  the  testimony  introduced  by  plaintiff  to  the  effect  that  if 
the  switch  was  left  open  it  was  the  duty  of  the  crew  of  No.  67  to  place 
a  flagman  there,  and  plaintiff  had  no  knowledge  of  a  contrary  custom, 
then  said  crew  was  guilty  of  negligence  in  failing  to  station  a  flagman, 
which  entitled  plaintiff  to  recover  if  he  was  not  guilty  of  contributory 
negligence.  The  court  charged  on  contributory  negligence.  The  evi- 
dence raised  the  issue  presented  by  the  court  in  said  paragraph  of  the 
charge,  and  there  was  no  affirmative  error  in  the  manner  in  which  it 
was  presented. 

Under  the  circumstances  of  this  case  it  was  not  error  in  the  court  in 
submitting  to  the  jury  the  question  of  negligence  in  violating  the  rules 
of  defendant.  The  violation  by  an  employe  of  the  rules  of  an  employer 
which  may  cause  injury  to  the  employe  is  not  necessarily  negligence  per 
se.  Eailway  v.  Mayfield,  decided  May  10,  1902,  by  this  court,  and  au- 
thorities there  cited. 

The  court  refused  the  following  special  charge,  which  action  is  assigned 
as  error,  viz:  "If  you  believe  from  the  evidence  that  W.  D.  Mayfield 
was  coming  into  Pilot  Point  without  the  engine  under  control,  and  that 
under  defendant's  rules  it  was  his  duty  to  keep  it  under  control  at  the 
place  where  he  was  operating  it,  and  that  before  this  trip  he  had  violated 
such  rules  as  to  having  his  engine  under  control  at  places  where  it  was 
his  duty  to  so  have  it,  and  that  plaintiff,  before  starting  on  the  last  trip, 
knew  this  fact,  and  if  you  further  believe  that  defendant's  engineers 
were  in  the  habit  of  violating  the  rules  with  regard  to  having  their 
engines  under  control,  and  plaintiff  knew  of  the  fact  and  yet  continued 
to  act  as  fireman  without  protest  or  objection  as  to  this  violation  of  the 
rules,  he  would  assume  the  risk  of  such  violation,  and  if  he  was  injured 
solely  because  of  such  violation  of  the  rules  on  the  part  of  Mayfield,  if 
such  violation  there  was,  you  will  return  a  verdict  for  defendant-" 
This  charge,  we  think,  is  not  the  law,  in  that  it  holds  as  a  matter  of  law 
that  plaintiff  had  assumed  the  risk  of  the  accident  if  the  engineer  at 
the  time  was  violating  the  rules  of  appellant  in  not  having  his  train 
under  control.  Whether  or  not  under  the  circumstances  the  risk  was 
assumed  was  a  question  for  the  jury.  No  rule  was  shown  fixing  the  rate 
of  speed  trains  should  run  in  approaching  a  station.     The  requirement 
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is  that  the  train  should  be  under  control.  The  train  in  this  instance 
when  it  ran  into  the  switch  was  running  about  twenty  miles  an  hour. 
The  evidence  was  conflicting  on  the  issue  as  to  its  being  under  control. 
Plaintiff  testified:  "I  expect  we  passed  several  stations  on  that  trip 
that  day  at  the  rate  of  thirty  miles  an  hour.  We  had  gone  down  to  Hills- 
boro  from  Denison  via  Greenville,  not  over  this  track,  the  day  before. 
As  fireman  I  was  under  the  instructions  of  the  engineer,  and  had  nothing 
to  do  with  the  rate  of  speed  at  which  the  train  had  to  be  operated.  I  had 
no  authority  to  control  the  engineer  or  engine.  If  Engineer  Mayfield 
was  violating  one  of  defendant's  rules  by  going  into  Pilot  Point  at  that 
rate  of  speed,  I  was  not  aware  of  the  fact.  It  was  the  custom  to  go 
through  there  that  way,  and  had  been  the  custom  ever  since  I  had  been 
running  over  that  track.  I  suppose  the  same  rule  has  been  in  force  and 
printed  in  the  time  card  all  that  time.  I  had  been  through  Pilot  Point 
prior  to  this  accident  and  through  other  stations  with  engineers  when 
the  train  would  be  running  twenty  or  thirty  miles  an  hour,  and  did  not 
raise  any  protest  against  it.  I  simply  went  on  with  them  that  way.  I 
did  not  have  the  right  to  protest.  I  came  through  some  stations  between 
Fort  Worth  and  Pilot  Point  with  Mr.  Mayfield  that  day  the  same  way. 
As  fireman,  I  generally  got  my  instructions  as  to  my  duties  verbally  from 
the  engineer.  I  so  got  most  of  them.  There  is  no  rule  anywhere  in  the 
printed  rules  that  mentions  the  fireman  or  his  duties  at  all.  My  duties 
are  received  verbally  outside  of  the  printed  rules."  This  evidence  does 
not  show  that  plaintiff  assumed  the  risk  incident  to  the  accident.  If 
the  evidence  should  be  considered  sufficient  to  show  that  Mayfield  habit- 
ually violated  the  rule,  it  is  not  shown  that  plaintiff  knew  of  it  before 
starting  on  this  trip.  It  is  not  shown  that  Mayfield  violated  the  rules 
on  the  run  the  day  before  on  the  trip  from  Denison  to  Hillsboro  via 
Greenville,  and  if  it  be  conceded  that  Mayfield  violated  the  rules  in  pass-* 
ing  stations  on  the  day  of  the  accident  before  reaching  Pilot  Point,  that 
fact,  under  the  circumstances,  did  not  impose  upon  plaintiff  the  risk 
of  the  negligent  act  of  leaving  the  switch  open.  See  Railway  v.  Williams, 
decided  by  this  court  March  29,  1902.  That  appellee  had  gone  through 
Pilot  Point  and  other  stations  with  other  engineers  when  the  train  would 
be  running  at  twenty  or  thirty  miles  an  hour  and  raised  no  protest  does 
not  show  that  he  knew  Mayfield  would  violate  the  rules.  Nor  does  plain- 
tiff's testimony  to  the  effect  that  it  was  customary  to  run  trains  at  that 
rate  of  speed  at  stations  conclusively  place  upon  him  the  assumption  of 
the  risk  of  running  into  an  open  switch  at  that  time,  the  evidence  not 
conclusively  showing  that  he  ought  to  have  anticipated  such  an  emergency. 
Appellant  complains  of  the  action  of  the  court  in  refusing  a  special 
charge  to  the  effect  that  the  jury  in  estimating  damages  should  not  con- 
sider any  injury  to  his  kidneys  or  urinary  organs,  nor  injury  that  caused 
diabetes,  etc.  The  contention  is  that  the  allegations  of  plaintiff's  petition 
as  to  injuries  did  not  include  injuries  to  kidneys  or  urinary  organs  nor 
any  injury  that  might  result  from  diabetes.  In  this  connection  the 
allegations  of  plaintiff's  petition  were,  "that  his  neck,  arms,  chest,  back, 
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sides,  legs,  abdomen,  and  all  the  organs  thereof,  as  well  as  all  the  muscles, 
ligaments,  and  nerves  of  his  body,  were  greatly  broken,  bruised,  lacerated, 
and  torn,  rendering  him  a  cripple,"  etc.  In  the  absence  of  special  excep- 
tions to  the  allegations  they  were  broad  enough  to  admit  evidence  of 
injury  to  the  organs  of  the  abdomen,  the  kidneys  and  urinary  organs 
being  embraced  therein,  and  the  results  that  followed  from  such  injuries- 
Railway  v.  Mayfield,  supra,  and  authorities  there  cited.  There  was  no 
error  in  refusing  said  charge. 

Appellant  offered  testimony  to  show  that  on  the  trip  the  day  before 
from  Denison  to  Hillsboro,  via  Greenville,  the  train  on  which  Mayfield 
was  engineer  and  plaintiff  fireman  had  passed  by  switches,  water  tanks, 
and  other  places  at  the  rate  of  twenty  or  thirty  miles  an  hour.  Upon 
objection  this  testimony  was  excluded,  the  grounds  urged  thereto  being 
that  a  different  rule  obtained  on  that  branch  of  the  road  from  the  one 
in  force  on  the  track  where  the  accident  occurred,  and  that  the  same  was 
irrelevant  and  immaterial.  It  is  insisted  that  the  evidence  was  material, 
not  only  to  show  that  Mayfield  violated  the  rules  of  the  company  in  the 
manner  in  which  he  should  run,  but  also  to  show  a  negligent  habit  of 
running  on  his  part,  and  the  assumption  of  risk  by  the  plaintiff  in  con- 
tinuing to  work  with  Mayfield  without  protest.  We  are  of  the  opinion 
that  the  testimony  was  properly  excluded.  Different  rules  obtaining  on 
the  branch  via  Greenville,  and  it  not  being  shown  that  they  were  the  same 
as  obtained  on  the  joint  track,  and  no  custom  or  circumstance  being 
shown  that  the  running  at  such  a  rate  on  that  branch  was  reckless  or 
negligent,  the  testimony  formed  no  basis  upon  which  a  conclusion  could 
be  legitimately  predicated  that  the  rate  of  speed  at  the  time  of  the  acci- 
dent was  a  violation  of  the  rules,  or  that  plaintiff  assumed  the  risk. 

Error  is  predicated  upon  remarks  made  by  plaintiff's  counsel  in  his 
closing  argument  to  the  jury,  viz :  "Gentlemen,  there  is  a  hiatus  in  our 
testimony.  We  have  shown  by  Dr.  Rutledge  what  the  plaintiff's  con- 
dition was  prior  to  the  time  when  Dr.  Booth  commenced  treating  him, 
and  we  have  here,  by  Dr.  Booth  himself  and  by  Dr.  Rutledge,  shown  you 
what  his  condition  is  to-day,  but  we  are  unable  to  show  you  his  condition 
as  it  was  while  Dr.  Booth  was  treating  him.  The  reason  of  this  is,  the 
railway  company  has  been  plowing  with  our  heifer.  The  plaintiff  in  this 
case  did  not  know  until  last  week  that  Dr.  Booth  was  going  to  go 
upon  the  witness  stand  and  testify  that  there  was  not  now  and  never  had 
been  anything  the  matter  with  him.  I  am  warranted  in  saying  this, 
because  it  appears  from  the  evidence  given  by  Dr.  Booth  himself  that 
plaintiff  one  week  ago  went  to  him  voluntarily,  exposed  his  person,  and 
requested  him  to  make  an  examination  of  him.  Surely  if  plaintiff  had 
known  that  Dr.  Booth  was  going  to  say  there  was  not  nor  ever  had  been 
anything  the  matter  with  him,  he  would  not  hare  done  this."  Where- 
upon Mr.  Dillard,  one  of  the  counsel  for  defendant,  interrupted  coun- 
sel for  plaintiff  by  remarking,  "You  don't  mean  to  say  that  he  wanted 
to  put  up  a  job  on  the  railroad  ?"  Whereupon  Mr.  Wolfe  replied :  "I 
mean  to  say  that  $100  or  some  other  consideration  which  the  railway 
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company  has  given  to  Dr.  Booth  has  caused  him  to  give  testimony  that 
he  has  here  given  in  this  case."  Whereupon  Mr.  Dillard,  counsel  for 
defendent,  said  that  he  excepted  to  the  language  and  reply  of  Mr. 
Wolfe,  because  unwarranted  by  the  evidence  and  calculated  to  prejudice 
the  jury.  The  court  did  not  reprove  Mr.  Wolfe  for  the  language  nor 
in  any  way  exclude  it  from  the  jury,  or  instruct  them  as  to  the  language. 
The  testimony  shows  that  Dr.  Booth  had  been  plaintiff's  attending 
physician  for  several  months  after  the  injury.  Dr.  Booth  testified: 
"I  came  to  court  at  the  instance  of  the  railroad  company.  I  expect  them 
to  pay  me  $100,  which  is  my  usual  fee.  They  have  not  paid  it.  There 
has  been  no  agreement  to  pay  me  that  amount.  I  was  brought  here 
under  the  process  of  the  court.  Whenever  I  appear  on  the  witness  stand 
I  want  to  get  $100.  I  had  to  come  in  answer  to  the  subpoena."  In 
view  of  the  testimony  we  are  of  the  opinion  that  the  remarks  of  counsel 
were  not  of  such  a  character  as  to  require  a  reversal  of  the  judgment. 

The  evidence  supports  the  verdict  and  judgment,  and  there  being  no 
reversible  error  shown,  the  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Boy  Hikes  et  al.  v.  Mrs.  S.  E.  Givens  et  al. 

Decided  May  3,  1902. 

1.— Probate  Court— Presumption  of  Jurisdiction— Community  Administration— 
Bond  of  Survivor. 
The  probate  court  having  authority  to  require  a  new  bond  of  a  survivor  in 
community  under  certain  conditions,  it  could  not  be  shown  in  a  collateral  attack 
on  its  order  approving  a  new  bond,  which  in  terms  released  the  old  bond  here 
sued  on,  that  the  conditions  did  not  exist  justifying  the  making  of  such  order, 
as  the  probate  courts  are  courts  of  general  jurisdiction  within  the  scope  pre- 
scribed in  the  Constitution,  and  entitled  to  the  same  presumptions  in  favor  of 
their  judgments,  within  that  scope,  as  are  other  courts  of  general  jurisdiction. 

2. — Same — New  Bond  Upheld. 

Where  plaintiffs,  as  heirs  of  the  wife,  sued  on  the  first  bond  riven  by  the 
husband  as  survivor  in  community,  alleging  that  a  second  bond,  by  virtue  of 
which  the  obligors  on  the  first  bond  claimed  to  be  released,  was  executed  with- 
out any  order  requiring  it,  and  without  any  prior  proceedings,  and  that  no  con- 
ditions existed  requiring  a  new  bond,  but  the  petition  also  disclosed  that  the 
first  bond  was  for  a  less  amount  than  the  appraised  value  of  the  community 
estate,  the  court  was  thereby  shown  to  have  had  authority  to  act,  since  the  stat- 
ute provides  that  insufficiency  in  the  amount  of  a  bond  is  a  ground  for  requiring 
a  new  one,  and  as  the  order  is  to  be  presumed  regular,  despite  the  failure  of  the 
record  to  show  the  prior  proceedings,  a  demurrer  to  plaintiff's  petition  was  prop- 
erly sustained. 

Appeal  from  Dallas.    Tried  below  before  Hon.  Richard  Morgan. 

Jeff  Ward,  for  appellants. 

Morris  &  Crow  and  Taylor  &  Coomb  es,  for  appellees. 
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RAINEY,  Chief  Justice. — Appellants  sued  to  recover  on  a  bond 
given  by  their  father,  M.  Hines,  as  survivor  in  the  community  estate  of 
himself  and  his  deceased  wife,  the  mother  of  appellants. 

The  petition  shows :  That  on  the  death  of  Mrs.  Hines,  M.  Hines,  in 
July,  1885,  applied  to  the  County  Court  of  Dallas  County  to  be  appointed 
to  administer  the  community  estate  as  survivor.  An  inventory  and 
appraisement  of  said  estate  were  duly  made  and  filed.  Said  Hines 
executed  a  statutory  bond  with  G.  W.  Givens  and  A.  B.  Floyd  as  sureties, 
which  was  duly  approved  by  the  county  judge,  who  caused  the  proper 
order  in  relation  thereto  to  be  entered  upon  the  minutes  of  the  probate 
court.  The  bond  was  regular  in  every  respect  except  it  was  for  the 
amount  of  $1753,  when  the  amount  of  the  appraisement  was  $2158. 

Thereafter,  on  July  22,  1885,  said  M.  Hines  presented  to  the  County 
Court  of  Dallas  County  another  bond  for  the  amount  of  $2158,  with 
W.  R.  Robinson,  Thos.  J.  Poilard,  J.  T.  Smith,  and  E.  A.  Belt  as 
sureties,  conditioned  as  required  of  a  community  survivor  under  the 
statute,  on  which  the  county  judge  indorsed:  "Upon  the  approval  of 
this  bond,  the  bond  heretofore  given  is  canceled  and  the  sureties  re- 
leased. E.  G.  Bower,  Judge."  Also,  "Approved  July  23,  1885,  E.  6. 
Bower,  County  Judge."  Said  instrument  was  duly  recorded  and  upon 
the  court  minutes  was  entered  the  following:  "Community  estate  of 
Mattie  E.  Hines,  No.  831,  deceased,  and  M.  Hines,  survivor.  Entered  by 
order  of  the  court  as  on  July  23,  1885.  Now  comes  M.  Hines  and 
presents  to  the  court  for  approval  his  bond  in  lieu  of  the  one  here- 
tofore given  as  survivor  in  the  sum  of  $1753,  with  E.  A.  Belt,  J.  T. 
Smith,  and  Thomas  Pollard  as  sureties,  and  the  same  being  inspected 
by  the  court  and  deemed  good  and  sufficient,  said  bond  is  hereby  ap- 
proved and  ordered  recorded,  and  the  sureties  on  the  old  bond  released" 

That  said  last  bond  was  made  and  executed  without  any  order  requir- 
ing it  to  be  made,  without  any  citation,  "or  without  any  antecedent  pro- 
ceedings or  orders  with  reference  thereto,  and  without  there  existing 
any  of  the  grounds,  reasons,  facts,  or  conditions  requiring  or  author- 
izing the  giving  of  a  new  bond,"  etc.  That  no  necessity  existed  for  a 
new  bond  and  none  of  the  prerequisites  under  the  law  were  had  pertain- 
ing to  the  execution  of  a  new  bond.  That  after  the  approval  of  the  first 
bond  said  Hines  took  control  of  said  estate,  etc.,  and  by  proper  aver- 
ments showed  a  disposal  of  same,  but  said  disposition  was  shown  to  have 
been  after  the  execution  of  the  first  bond  and  giving  of  the  second. 

The  court  sustained  a  general  demurrer  to  the  plaintiffs  petition, 
whereupon  plaintiffs  dismissed  their  cause  of  action  on  the  second  bond 
and  refused  to  amend,  whereupon  the  suit  was  dismissed  by  the  court, 
from  which  plaintiff  prosecutes  this  appeal. 

The  allegations  of  plaintiffs'  petition  were  full  as  to  the  grounds  upon 
which  a  recovery  was  sought,  and  it  is  unnecessary  to  state  them  here, 
as  the  foregoing  statement  is  sufficient  to  show  the  basis  of  the  recovery 
sought  by  plaintiff  and  upon  which  the  court  predicated  its  ruling. 

The  only  issue  presented  is  the  effect  to  be  given  the  second  bond  given 
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by  Hines  and  approved  by  the  county  judge.  Appellant  contends  that 
by  the  proceedings  approving  the  first  bond  tendered  by  M.  Hines,  the 
order  of  the  court  appointing  him  administrator  of  the  community  estate 
and  authorizing  him  to  control,  manage,  and  dispose  of  same,  removed 
him  from  the  jurisdiction  of  the  probate  court,  except  in  certain  con- 
tingencies, none  of  which  it  is  claimed  existed,  and  the  taking  of  the 
new  (or  second)  bond  was  a  nullity,  and  the  first  bond  was  not  affected 
thereby.  It  is  also  contended  that  as  the  probate  court  is  of  "limited 
jurisdiction,  it  was  necessary  that  every  prerequisite  proceeding  and  act 
and  order  should  be  shown  to  have  been  taken  by  the  court  to  authorize 
the  second  bond  and  release  of  the  sureties  on  the  first  bond." 

This  last  contention  would  apply  to  courts  of  strictly  limited  juris- 
diction. But  has  it  this  application  in  this  case?  The  probate  courts 
of  this  State  are  courts  of  general  jurisdiction  within  the  scope  prescribed 
by  the  Constitution,  and  their  orders  and  judgments  rendered  within  the 
scope  prescribed  import  absolute  verity,  and  all  presumptions  will  be 
indulged  in  favor  of  the  jurisdiction  when  exercised  over  a  subject 
matter  confined  to  them  that  would  be  indulged  in*  favor  of  the  other 
courts  of  general  jurisdiction  when  collaterally  attacked.  Weems  v. 
Masterson,  80  Texas,  45;  Bouidin  v  Miller,  87  Texas,  359;  Crawford 
v.  McDonald,  88  Texas,  626 ;  Stroud  v.  Hawkins,  4  Texas  Ct.  Bep.,  726. 

The  statute  confers  upon  the  probate  courts  the  power  to  require  of 
the  community  administrator  a  new  bond  under  certain  conditions.  The 
court  having  jurisdiction  to  require  a  new  bond,  and  this  being  a  collat- 
eral attack,  can  the  question  be  here  raised  as  to  whether  the  facts 
existed  which  authorized  the  court  to  accept  a  new  bond?  We  think 
not.  The  order  approving  the  second  bond  and  releasing  the  sureties 
on  the  first  not  showing  on  its  face  the  want  of  jurisdiction  to  hear  and 
determine  the  matter,  it  must  be  presumed  that  it  was  properly  exercised. 
Whether  the  facts  existed  which  would  justify  the  court  to  require  a  new 
bond  can  not  be  inquired  into  in  a  collateral  proceeding.  It  is  different 
where  jurisdiction  has  not  been  acquired;  for  instance,  in  a  case  where 
service  of  citation  is  a  prerequisite  and  none  has  been  had.  In  such  a  case 
notice  is  a  prerequisite  to  jurisdiction.    Bouidin  v.  Miller,  87  Texas,  539. 

While  plaintiffs  petition  alleges  that  no  facts  existed  requiring  a  new 
bond,  yet  it  shows  that  the  first  bond  was  insufficient  in  amount,  being 
less  than  the  amount  of  the  appraisement.  One  of  the^  grounds  pre- 
scribed by  the  statute  for  requiring  a  new  bond  is  where  the  bond  given 
is  insufficient  in  amount.  Rev.  Stats.,  arts.  2229,  1949.  The  in- 
sufficiency in  amount  of  the  first  bond  being  alleged,  formed  a  basis  for 
the  action  of  the  court  in  the  premises.  That  there  is  no  order  or 
record  showing  any  prior  proceedings  to  the  approving  of  the  second 
bond  and  entering  the  order  releasing  the  sureties  does  not  affect  the 
presumption  in  favor  of  the  regularity  of  such  order.  It  was  the  duty 
of  the  county  judge  to  require  a  new  bond,  and  that  the  survivor  presented 
one  does  not  change  the  conditions,  as  it  will  be  presumed  it  was  done  by 
order  of  the  court.     If,  without  an  order  from  the  court,  the  survivor 
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knew  of  the  defect  in  the  first  bond,  it  was  his  duty  as  a  faithful  admin- 
istrator to  have  informed  the  court  of  the  defect  and  presented  a  new 
bond. 

The  case  of  Richardson  v.  Overleese,  44  Southwestern  Reporter,  308 
is  cited  by  appellants  in  support  of  their  contention.  That  case  is  not 
applicable  here.  There  the  survivor  had  been  duly  qualified  and  after- 
ward executed  an  "additional"  bond  to  cover  property  that  was  not  in- 
ventoried when  the  first  bond  was  given,  but  which  property  was  dis- 
covered sometime  after  he  had  qualified  as  survivor.  It  was  not  a  new 
bond  intended  to  take  the  place  of  the  original  bond,  but  merely  as  a 
supplement  thereto.  It  was  held  that  the  additional  bond  was  not  re- 
quired or  contemplated  by  the  statute,  and  that  the  first  bond  covered  the 
property,  whether  inventoried  or  not. 

We  are  of  the  opinion  that  the  demurrer  was  properly  sustained,  and 
the  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


i 
Mary  Larsbn  v.  T.  T.  Murray. 

Decided  May  3,  1902. 

Claimant's  Bond— Death  of  Surety. 

Where  property  seized  under  process  has  been  delivered  to  a  claimant  who 
has  made  oath  and  given  bond  therefor,  and  a  surety  on  the  bond  subsequently 
dies,  the  claimant  can  not  be  required  to  give  a  new  bond  in  order  to  have  his 
rights  to  the  property  adjudicated. 

Appeal  from  the  County  Court  of  Bowie.  Tried  below  before  Hon. 
A.  S.  Watlington. 

Glass,  Estes  &  King,  for  appellant 

RAINEY,  Chief  Justice. — Appellant  filed  a  claimant's  oath  and 
bond  under  which  certain  property,  which  had  been  seized  at  the  instance 
of  appellee,  was  turned  over  to  her.  After  tender  of  issues  had  been 
filed,  appellant  moved  the  court  to  require  claimant  to  execute  a  new 
bond,  as  one  of  the  sureties  on  claimant's  bond  had  died,  there  being 
originally  but  two.  This  motion  was  sustained,  and  upon  claimant  re- 
fusing to  execute  a  new  bond,  claimant's  suit  was  dismissed,  and  the 
property  ordered  returned  to  the  sheriff.  This  was  error.  When  claim- 
ant filed  oath  and  made  bond  and  the  property  was  delivered  to  her,  she 
was  entitled  to  have  her  rights  thereto  adjudicated,  and  the  subsequent 
death  of  one  of  the  sureties  did  not  affect  that  right.  The  statute  does 
not  require  a  claimant  to  give  a  new  bond  in  such  a  contingency,  and 
we  know  of  no  rule  of  law  that  does. 

The  judgment  is  therefore  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Emma  A.  Afnall  et  al.  v.  W.  J.  Newcomb  et  al. 

Decided  May  31,  1002. 

1.— Deed— Description  of  Land— Trespass  to  Try  Title, 

Where,  in  trespass  to  try  title  for  476  acres  of  the  J.  B.  survey  of  1476 
acres,  the  476  acres  was  described  by  metes  and  bonds  and  covered  the  eastern 
portion  of  the  survey,  of  which  portion  the  defendant  was  in  possession,  and 
there  was  no  evidence  that  plaintiff  claimed  any  other  part  of  the  survey,  the 
court  did  not  err  in  admitting  in  evidence  for  the  defendant  deeds  from  plaintiff 
which  described  the  land  conveyed  as  476  acres,  "being  the  eastern  portion  of 
the  J.  B.  third  league  survey,"  since  such  description  was  sufficient  identify 
the  land  in  controversy. 
2.— Same— Certificate  of  Acknowledgment — Names  Idem  Sonant. 

Where  the  certificate  of  acknowledgment  to  a  deed  signed  by  Mary  Arnall 
certifies  that  Mary  "Arnold"  acknowledged  that  she  signed  it,  the  discrepancy 
is  immaterial,  as  the  names  are  idem  sonans. 

8.— Same— Married  Woman's  Acknowledgment. 

A  certificate  of  a  married  woman's  separate  acknowledgment  reciting  that 
she  declared  that  she  had  "willingly  signed,  sealed,  and  delivered  the  same  of 
her  own  free  will  and  accord,  without  fear  or  compulsion  on  the  part  of  her 
said  husband,  and  that  she  wished  not  to  retrait  it,"  instead  of  "willingly  signed 
the  same  for  the  purposes  and  considerations  therein  expressed,  and  that'  she 
did  not  wish  to  retract  it,"  as  in  the  statutory  form,  shows  a  substantial  com- 
pliance with  the  statute,  and  is  sufficient.    Rev.  Stats.,  art.  4621. 

4.— Same— Deed  by  Husband  as  Agent— Evidence. 

Although  a  deed  of  the  wife's  separate  property  executed  by  the  husband 
as  agent  for  her  was  ineffectual  to  pass  the  title,  it  was  admissible  in  evidence 
in  aid  of  the  description  of  the  land  in  a  subsequent  valid  deed  of  confirmation 
by  the  wife  which  referred  to  such  prior  deed. 

Appeal  from  Hunt.     Tried  below  before  Hon.  H.  C.  Conner. 

W .  P.  McBride  and  J.  0.  Matthews,  for  appellants. 

T.  L.  Stanfield  and  Neyland  &  Neyland,  for  appellees. 

RAINEY,  Chief  Justice. — The  appellants  sued  in  trespass  to  try 
title  the  appellees  and  one  Frazier  to  recover  the  land  in  controversy. 
On  the  trial  judgment  was  rendered  for  defendants,  from  which  this 
appeal  is  prosecuted.  The  defendants  deraign  title  through  Emma  A. 
Arnall,  appellant,  and  it  was  agreed  in  effect  that  title  to  the  land  was 
in  her,  and  she  would  be  entitled  to  recover  unless  she  was  divested  of 
title  by  virtue  of  the  instruments  hereinafter  mentioned. 

Defendant,  over  objections  of  plaintiffs,  was  permitted  to  introduce 
as  evidence  two  conveyances,  one  bearing  date  May  2,  1882,  and  the  other 
bearing  date  February  21,  1882,  both  signed  by  Emma  A.  Arnall  and 
husband,  James  A.  Arnall,  and  both  conveying  to  Walker  Fore  the  fol- 
lowing described  land,  to  wit:  "All  of  our  right,  title,  and  interest  in 
four  hundred  and  seventy-six  (476)  acres  of  land  lying  and  being  situ- 
ated in  the  county  of  Hunt,  in  the  State  of  Texas;  the  same  being  the 
eastern  portion  of  the  John  Border  third  league  (1-3  league)  survey. 
Two  hundred  and  thirty-eight  (238)  acres  of  the  land  herein  conveyed 
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having  previously  been  conveyed  to  the  said  Walker  Fore  on  the 


day  of by  L.  W.  Broocks  by  power  of  attorney  from  Emma  A. 

Broocks,  wife  of  the  said  L.  W.  Broocks  at  the  time  of  the  decease  of 
the  said  L.  W.  Broocks,  the  title  to  the  same  in  fee  simple  is  hereby  con- 
firmed by  the  said  Emma  A.  Arnall,  formerly  Emma  A.  Broocks/'  The 
conveyances  contained  the  usual  covenants  and  warranties. 

The  certificate  of  acknowledgment  appended  to  the  conveyance  of 
May  2,  1882,  reads  as  follows:  "State  of  Texas,  County  of  Camp: 
Before  me,  A.  S.  Huey,  clerk  of  the  County  Court  in  and  for  said 
county,  personally  appeared  Jas.  A.  Arnold  and  Emma  A.  Arnold,  his 
wife,  and  both  parties  to  the  foregoing  attached  deed  bearing  date  the 
2d  day  of  May,  1882,  both  of  whom  are  well  known  to  me,  who  acknowl- 
edged severally  that  they  signed,  sealed,  and  delivered  the  same  for  the 
purposes  and  consideration  therein  stated.  And  the  said  Emma  A. 
Arnold  having  been  examined  by  me  privily  and  apart  from  her  husband, 
and  having  the  same  fully  explained  to  her,  she  the  said  Emma  A. 
Arnold,  acknowledged  the  same  to  be  her  act  and  deed,  and  declared  to 
me  that  she  had  willingly  signed,  sealed,  and  delivered  the  same  of  her 
owii  free  will  and  accord  without  fear  or  compulsion  on  the  part  of  her 
said  husband,  and  that  she  wished  not  to  retract  it  Witness  by  official 
seal,     et>c>. 

The  certificate  of  acknowledgment  appended  to  the  conveyance  of 
February  21,  1882,  reads  as  follows :  "The  State  of  Texas,  County  of 
Camp:  Before  me  John  W.  Hooper,  a  notary  public  in  and  for  the 
county  of  Camp  and  State  of  Texas,  personally  J.  A.  Arnold  and  Emma 
A.  Arnold  his  wife  parties  to  the  foregoing  instrument  both  of  whom 
are  personally  known  to  me  who  acknowledge  severally  that  they  signed 
and  delivered  the  same  for  the  purposes  and  consideration  therein  ex- 
pressed. And  the  said  Emma  A.  Arnold  having  been  examined  by  me 
privily  and  apart  from  her  husband  and  having  the  same  fully  explained 
to  her  she  the  said  Emma  A.  Arnold  acknowledged  the  same  to  be  her 
act  and  deed  and  declaired  to  me  that  she  had  willingly  signed  the  same 
without  fear  or  compulsion  on  the  part  df  her  husband  and  that  she 
wished  not  to  retract  it.     Witness  my  official  seal/'  etc. 

One  objection  urged  to  the  introduction  of  said  conveyances  was  that 
the  description  of  the  land  given  therein  was  not  sufficient  to  identify 
the  land.  The  land  conveyed  is  described  as  476  acres,  "being  the  east- 
ern portion  of  the  John  Border  third  league  (1-3  league)  survey."  The 
land  sued  for  is  476  acres  John  Border  survey  of  1476  acres,  which  476 
acres  is  described  by  metes  and  bounds,  but  covers  the  eastern  portion  of 
said  survey.  The  land  being  described  as  the  eastern  portion  of  the 
survey,  and  the  defendants  being  in  possession  of  that  portion,  and  there 
being  no  evidence  tending  to  show  that  Emma  A.  Arnall  claimed  any 
other  part  of  said  survey,  we  are  of  the  opinion  that  the  description  was 
sufficient  to  identify  the  land  in  controversy,  and  that  all  interest  or 
right  the  said  Emma  had  in  and  to  said  476  acres  was  embraced  in  said 
conveyances. 
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The  introduction  of  said  conveyances  was  further  objected  to  on  the 
ground  that  Emma  A.  Arnall  being  a  married  woman,  and  the  land 
being  her  separate  property,  the  certificates  of  acknowledgment  were 
defective,  which  rendered  them  invalid,  etc.  The  specific  objections 
urged  here  to  said  certificates  are,  in  effect:  (1)  That  the  said  certifi- 
cates fail  to  show  that  the  said  Emma  was  known  or  made  known  to  the 
officers.  (2)  That  the  conveyances  are  signed  by  Emma  A.  and  Jas. 
A.  Arnall j  and  the  certificates  show  that  Emma  A.  and  Jas.  A.  Arnold 
made  the  acknowledgments,  and  there  is  nothing  to  show  them  to  be  the 
same  persons.  (3)  That  the  certificates  fail  to  show  in  the  privy 
examination  that  she  had  willingly  signed  the  same  for  the  purposes  and 
consideration  therein  expressed.  The  certificates,  while  not  in  the  exact 
language  of  the  statute,  are  a  substantial  compliance  therewith.  Wilson 
v.  Simpson,  80  Texas,  279;  Butler  v.  Butler,  77  Texas,  342;  Stephens 
v.  Mohl,  81  Texas,  115 ;  Thompson  v.  John,  92  Texas,  358. 

The  names  "Arnall"  and  "Arnold"  are  idem  sonans.  Ogden  v.  Bosse, 
86  Texas,  336;  Lynne  v.  Sanford,  82  Texas,  58.  The  attentive  ear 
would  not  distinguish  any  difference  in  their  sound  when  pronounced, 
Besides,  the  officer  certifies  that  they  were  parties  to  the  deed,  that  they 
acknowledged  to  signing  it,  and  that  they  were  known  to  him,  from  which 
it  must  be  presumed  that  the  parties  who  acknowledged  the  instrument 
were  the  same  whose  names  were  signed  thereto. 

The  court  did  not  err  in  admitting  the  conveyance  executed  by  L.  W.. 
Broocks  as  agent  of  his  wife,  Emma  A.  Broocks.  While  said  conveyance 
was  ineffectual  to  pass  title  (Cannon  v.  Boutwell,  53  Texas,  626),  it  was 
competent  in  aid  of  the  description  of  the  land  given  in  the  other  con- 
veyances which  referred  to  said  Broocks  conveyance,  and  which  were 
executed  in  confirmation  of  said  Broocks  conveyance. 

The  evidence  shows  that  the  defendants  were  entitled  to  recover,  and 
there  being  no  error  shown  on  the  trial,  the  judgment  is  affirmed. 

Affirmed, 

Writ  of  error  refused. 


T.  W.  Leverett  v.  J.  J.  Meeks  et  al. 

Decided  May  3,  1902. 

1. — Landlord  and  Tenant — Advances — Account  Due,  When. 

Where  the  only  evidence  that  the  account  sued  on  was  not  due  when  the 
distress  warrant  was  sued  out  was  a  statement  by  plaintiff,  the  landlord,  that 
he  knew  that  whatever  was  paid  on  the  account  had  to  come  out  of  the  crop, 
this  did  not  warrant  a  charge  upon  the  theory  that  the  account  was  not  to  be- 
come due  until  the  crop  was  gathered  and  marketed. 

2. — Same — Marketing  Crop— Removal. 

Such  a  charge  was  also  misleading  as  conveying  the  idea  that  the  defendant 
tenant  had  the  right  to  remove  the  crop  from  the  rented  premises  and  market 
the  same, — a  thing  prohibited  by  the  statute  unless  done  with  the  consent  of 
the  landlord.    Rev.  Stats.,  art.  3236. 


524  29  Texas  Civil  Appeals  Reports.        [5th  District, 

3.— Same— Liability  of  Tenant's  Widow. 

Where,  pending  an  action  by  the  landlord  for  rents  and  advances,  the  tenant 
died  and  his  widow  was  made  a  party,  her  liability  was  properly  limited  to  the 
value  of  the  crop  or  its  proceeds  received  by  her  from  the  deceased  or  his 
estate. 

4. — Same — Replevy  Bond  Invalid. 

Where  a  replevy  bond  given  by  a  tenant  for  crops  distrained  is  more  oner- 
ous on  the  sureties  than  the  statute  requires,  it  is  not  good  as  a  statutory  bond 
and  the  sureties  are  not  liable  thereon. 

Appeal  from  the  County  Court  of  Collin.  Tried  below  before  Hon. 
J.  H.  Faulkner. 

Abernathy  &  Beverly  and  J.  D.  Cottrell,  for  appellant. 

Abernathy  &  Mangum,  for  appellees. 

BOOKHOTJT,  Associate  Justice. — This  suit  was  instituted  by  T. 
W.  Leverett  against  J.  H.  Meeks  in  the  Justice  Court  to  recover  on  an 
open  account  for  $52.01  for  advances  made,  and  for  $37.29,  the  value 
of  one-half  the  cotton  not  delivered,  making  a  total  of  $89.30,  for  which 
plaintiff  asserted  a  landlord's  lien.  It  was  alleged  4hat  plaintiff  rented 
J.  J.  Meeks'  land  for  the  year  1899  for  which  defendant  agreed  to  pay 
plaintiff  one-half  of  the  crop  as  rent,  and  that  the  account  was  for 
advances  made  to  enable  defendant  to  make  a  crop.  Plaintiff  sued  out 
a  distress  warrant  and  caused  the  same  to  be  levied  on  200  bushels  of 
corn  in  the  crib  of  the  value  of  $40,  and  two  bales  of  cotton  unpicked, 
of  the  value  of  about  $30.  The  defendant  replevied  the  property.  The 
replevy  bond  was  held  not  valid  as  a  statutory  bond,  and  for  this  reason 
the  court  instructed  a  verdict  in  favor  of  the  sureties  on  said  bond 
who  had  been  made  parties  to  the  suit. 

Trial  was  had  in  the  Justice  Court,  and  from  the  judgment  there 
rendered  the  plaintiff  appealed  to  the  County  Court.  While  the  cause 
was  pending  in  the  County  Court,  J.  J.  Meeks  died.  His  surviving 
wife  and  children  were  made  parties  defendant.  During  the  pendency 
of  the  suit  in  the  County  Court  Mrs.  MeekB  intermarried  with  Joseph 
Goebel,  who  was  made  a  party.  Defendants  pleaded  the  general  issue; 
that  the  debt  was  not  due  at  the  date  of  the  institution  of  the  suit, 
and  alleged  that  the  distress  warrant  was  unjustly,  illegally,  and 
maliciously  sued  out,  and  prayed  for  damages  actual  and  vindictive  in 
the  sum  of  $199.50.  A  trial  resulted  in  a  verdict  for  the  defendants  for 
$30  damages,  and  for  the  plaintiff  for  $25  money  received  by  Mis. 
Goebel  from  her  husband's  estate.  Upon  this  verdict  judgment  was 
rendered  against  plaintiff  for  $5  and  for  costs.     Plaintiff  has  appealed. 

1.  Appellant's  first  assignment  of  error  complains  of  the  following 
paragraph  of  the  court's  charge :  "You  are  instructed  that  in  the  sale 
of  goods  ordinarily  limitation  commences  to  run  from  the  date  of  deliv- 
ery of  the  goods,  when  a  purchaser  buys  goods  and  a  seller  sells  them, 
and  it  is  in  the  contract  at  the  time  of  sale  that  the  goods  so  purchased 
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are  not  to  be  paid  for  till  a  crop  was  made  and  that  the  same  was  to 
be  paid  for  out  of  the  crop  yet  to  be  made,  then  you  are  instructed  that 
the  account  would  not  become  due  till  the  crop  was  gathered  and  a 
reasonable  time  given  to  market  the  same,  and  no  suit  could  be  brought 
on  the  same  until  said  crop  was  gathered  and  a  reasonable  time  given  to 
market  the  same  in  the  ordinary  course  of  trade."  The  affidavit  alleged 
as  the  ground  for  suing  out  the  distress  warrant  that  the  account  was 
past  due  and  unpaid.  It  was  contended  by  appellee  that  the  account 
for  rent  and  advances  made  to  enable  Meeks  to  make  a  crop  was  not  due 
at  the  time  the  affidavit  was  made,  and  that  for  this  reason  the  distress 
warrant  was  illegally  and  unjustly  sued  out.  The  distress  warrant 
was  sued  out  on  October  20,  1899.  There  was  positive  testimony  that 
the  account  was  due  on  October  1,  1899.  On  cross-examination  the 
plaintiff  testified  that  he  knew  that  whatever  he  (Meeks)  paid  on  his 
account,  or  for  rent,  had  to  come  out  of  the  crop.  This  statement  is 
the  only  evidence  tending  to  show  that  the  account  was  not  due  when 
the  distress  warrant  was  sued  out.  When  no  time  is  specified  in  which 
goods  sold  on  account  are  to  be  paid  for,  the  law  presumes  thajt  they  are 
to  be  paid  for  on  delivery  of  the  goods.  All  the  goods  had  been  delivered 
prior  to  October  1st,  and,  as  already  stated,  there  is  evidence  that  the 
account  was  due  at  that  time.  The  fact  that  the  landlord  expected  the 
account  to  be  paid  out  of  the  crop  does  not  show  that  the  account  was 
not  to  become  due  until  the  crop  was  gathered  and  marketed.  Again, 
the  jury  might  have  inferred  from  the  wording  of  this  charge  that  the 
tenant  had  the  right  to  remove  the  crop  from  the  rented  premises  and 
market  the  same.  In  this  respect  it  was  misleading.  The  tenant  had 
no  right,  prior  to  his  payment  of  the  rent  and  advances,  to  remove  or 
permit  to  be  removed  from  the  rented  premises  any  of  the  agricultural 
products  produced  thereon  without  the  consent  of  the  landlord.  Eev, 
Stats.,  art.  3236;  Wilkins  v.  Adler,  68  Texas,  689.  The  charge  of  the 
court  above  set  out  was  not  authorized  by  the  evidence,  and  was  calcu- 
lated to  mislead  the  jury. 

2.  The  trial  court  did  not  err  in  limiting  the  amount  of  the  recovery 
against  Mrs.  Meeks  to  the  value  of  the  crop  or  its  proceeds  received  by 
her  from  J.  J.  Meeks,  or  his  estate.     Blinn  v.  McDonald,  92  Texas,  604. 

3.  The  court  did  not  err  in  instructing  a  verdict  in  favor  of  the 
sureties  on  the  replevy  bond.  The  bond  was  more  onerous  on  the  sure- 
ties than  required  by  statute,  and  for  this  reason  the  bond  was  not  good 
as  a  statutory  bond.  Eev.  Stats.,  art.  3244;  Wooters  v.  Smith,  56 
Texas,  198. 

We  have  examined  the  remaining  assignments  of  error  and  do  not 
think  they  present  reversible  error.  For  the  error  pointed  out  by  the 
first  assignment  the  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Western  Union  Telegraph  Company  v.  Bibge-Forbes  Company. 

Decided  June  21,  1902. 

1.— Telegraph  Company— Cipher  Message— Notice  of  Importance. 

Where  a  telegraph  company  received  for  transmission,  from  one  known  to 
it  to  be  dealing  in  and  selling  cotton,  and  whose  messages  were  all  "rush"  mes- 
sages, a  message  partly  in  cipher,  but  commencing,  "All  right;  sell,"  it  was  suf- 
ficiently charged  with  notice  that  the  message  related  to  a  cotton  transaction 
and  was  important. 

8. — Same— Stipulation  Against  Liability— Unavoidable  Interruptions. 

Where  a  contract  for  the  transmission  of  a  message  provided  that  the  tele- 
graph company  would  not  be  liable  for  delays  arising  from  unavoidable  inter- 
ruptions in  the  working  of  its  lines,  this  would  apply  to  interruptions  occurring 
after  the  receipt  of  the  message,  but  would  not  protect  from  liability  where  such 
interruptions  existed  at  the  time  the  message  was  received,  and  the  company's 
agent  had  knowledge  of  their  interruptions  but  the  Bender  had  none. 

3. — Same— Sender's  Knowledge  of  Line  Interruptions. 

Where  the  sender  knew  at  the  time  that  certain  lines  were  down,  but  did 
not  know  that  the  company  did  not  have  other  lines  by  which  the  message  could 
be  sent,  this  did  not  exempt  the  company  from  liability  for  the  delay. 

4. — Same— Notice  to  Sender. 

The  mere  fact  that  the  telegraph  company  had  posted  notices  in  its  office, 
at  the  place  where  persons  come  to  send  messages,  stating  that  its  wires  were 
down  and  that  all  messages  would  be  delayed,  would  not  of  itself  charge  the 
sender  with  notice,  and  there  was  no  error  in  excluding  proof  of  such  fact  where 
actual  notice  to  the  sender  was  not  shown. 

Appeal  from  the  County  Court  of  Grayson.  Tried  below  before  Hon. 
J.  D.  Woods. 

Oeo.  H.  Fearons  and  Wilkins  &  Vinson,  for  appellant. 

J.  F.  Holt  and  C.  L.  Oalloway,  for  appellee. 

B00KH0UT,  Associate  Justice. — Appellee,  a  corporation  engaged 
in  the  cotton  business,  brought  this  suit  against  the  Western  Union 
Telegraph  Company  in  the  County  Court  of  Grayson  County,  on  Decem- 
ber 6,  1900,  for  $901,  damages  claimed  to  have  been  sustained  by  it  on 
account  of  the  alleged  negligence  of  the  defendant  in  transmitting  and 
delivering  a  telegraphic  message  filed  at  Sherman,  Texas,  on  Septem- 
ber 13,  1900,  addressed  to  C.  H.  Minge  &  Co.,  New  Orleans,  La.,  signed 
by  the  plaintiff,  and  reading,  "All  right.  Sell  bluffing  each  described 
amply,"  it  being  alleged  that  the  plaintiff  thereby  lost  the  sale  of  200 
bales  of  cotton,  authorized  by  the  message  to  be  sold  at  11%  cents  per 
pound.  C.  H.  Minge  &  Co.  were  cotton  brokers  and  the  agents  of  plain- 
tiff in  New  Orleans. 

The  defendant  interposed  a  general  demurrer  to  the  petition,  which 
was  overruled  by  the  court.  Defendant  also  filed  a  general  denial 
and  specially  pleaded  that  the  contract  under  which  the  message  in 
question  was  accepted  for  transmission  contained  a  stipulation  which 
exempted  it  from  liability. 
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The  case  went  to  trial  before  a  jury  on  October  29,  1901,  and  resulted 
in  a  verdict  and  judgment  for  the  plaintiff  for  $312.50,  and  defendant 
has  appealed. 

1.  Appellant  contends  that  since  the  message  was  in  cipher  and  its 
meaning  unknown  to  defendant's  agents,  the  damages  sought  to  be 
recovered  were  too  remote  and  not  in  contemplation  of  the  defendant 
at  the  time  it  contracted  for  the  transmission  and  delivery  of  the 
message,  and  upon  a  breach  of  contract  only  nominal  damages  could 
be  recovered.  The  petition  set  out  the  message  and  charged  that 
defendant's  agents  had  knowledge  of  its  importance  and  of  the  necessity 
for  prompt  delivery.  The  evidence  shows  that  the  agents  of  defendant 
at  Sherman  knew  at  the  time  they  received  the  message  for  transmission 
that  the  Birge-Forbes  Company  were  cotton  merchants  at  Sherman. 
They  further  knew  that  all  cotton  messages  were  "pink"  or  "rush" 
messages  and  notified  the  defendant's  office  at  Dallas  that  all  Birge- 
Forbes  Company  messages  were  "pink"  messages.  Prior  to  delivering 
the  message  to  defendant,  N.  B.  Birge,  of  Birge-Forbes  Company, 
called  by  telephone  the  office  of  defendant  in  Sherman  and  stated  to 
the  person  answering  the  prone  that  he  had  an  important  message  to 
send  to  New  Orleans  and  asked  if  the  defendant's  lines  were  all  right 
and  if  he  could  get  the  message  through  promptly.  Then  he  wrote  the 
message  and  sent  it  to  defendant's  office  by  his  office  boy.  The  message 
was  received  by  Marshall,  an  employe  of  defendant.  Marshall  testi- 
fied on  the  trial  that  he  does  not  recollect  whether  he  had  a  conversation 
over  the  phone  about  the  message  or  not.  Defendant's  manager,  Stal- 
lings,  who  was  present  at  the  office  when  the  message  was  received, 
testified  that  he  could  not  remember  whether  he  had  a  talk  with  Birge 
over  the  phone  about  the  message  or  not.  It  was  charged  in  the  plead- 
ing that  there  was  sufficient  on  the  face  of  the  message  not  in  cipher  to 
apprise  defendant  of  its  importance.  The  telegram  reads :  "All  right. 
Sell  bluffing  each  described  amply."  The  words  "bluffing"  and 
"amply''  are  in  cipher  and  defendant's  agents  did  not  know  what  these 
words  meant.  When  translated  the  message  reads:  "All  right.  Sell 
one  hundred  bales  of  each  described  at  eleven  and  three-eighths  cents 
per  pound."  The  words  "all  right"  indicate  that  this  was  a  reply  to 
some  previous  message.  Knowing  that  the  corporation  Birge-Forbes 
Company  was  dealing  in  cotton  and  that  all  their  messages  were  "rush" 
messages,  the  word  "sell,"  which  was  not  in  cipher,  in  connection  with 
the  other  facts,  was  sufficient  to  indicate  to  the  defendant's  agents  that 
the  message  related  to  a  cotton  transaction  and  was  important.  It  is 
held  that  notice  to  the  company  of  the  main  purpose  of  the  message  is 
sufficient.     Telegraph  Co.  v.  Edsall,  74  Texas,  329. 

No  inquiry  was  made  by  the  agents  of  the  company  seeking  any  addi- 
tional information  as  to  its  importance.  But  if  this  were  not  so,  we  are 
of  the  opinion  that  the  evidence  was  sufficient  to  justify  the  jury  in  con- 
cluding that  the  agents  of  the  defendant  had  actual  notice  of  the  im- 
portance of  the  message  and  of  the  necessity  for  dispatch  in  its  transmis- 
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sion.  The  testimony  of  the  defendant's  agents  that  they  did  not  re- 
member whether  they  had  a  talk  with  Birge  over  the  phone  about  the 
message  is  of  a  negative  character.  Birge  testified  he  had  such  a  con- 
versation, and  the  jury  may  have  concluded  that  there  was  such  a  con- 
versation and  that  it  had  escaped  the  recollection  of  the  other  witnesses. 
2.  It  is  contended  that  the  plaintiff  having  contracted  to  absolve  the 
defendant  from  liability  for  delay  in  transmitting  said  message  occa- 
sioned by  the  unavoidable  interruption  in  the  working  of  defendants 
lines,  the  stipulation  was  valid,  and  it  was  admissible  to  show,  in  expla- 
nation of  and  as  excuse  for  the  delay,  the  condition  of  the  defendant's 
wires,  poles,  and  other  instrumentalities  and  the  cause  thereof.  The 
contract  for  the  transmission  of  the  message  contained  the  following 
clause :  "It  is  agreed  between  the  sender  of  the  following  message  and 
this  company  that  said  company  will  not  be  liable  in  any  case  for  delays 
arising  from  unavoidable  interruptions  in  the  working  of  its  lines" 
The  usual  route  for  the  transmission  of  messages  from  Sherman  to  New 
Orleans  was  to  its  relay  office  in  Dallas  and  thence  to  Houston,  and  from 
there  over  its  line  along  the  Southern  Pacific  Railroad  to  New  Orleans ; 
or  from  Dallas  over  its  line  along  the  Texas  &  Pacific  Railroad  to 
Shreveport  and  thence  to  New  Orleans.  If  these  were  closed,  then  from 
Dallas  to  St.  Louis  and  thence  to  New  Orleans.  It  was  known  by 
defendant's  agents,  when  the  message  was  received  by  them  for  trans- 
mission that  the  routes  by  Houston  to  New  Orleans  and  by  Shreveport  to 
New  Orleans  were  not  open  for  business,  as  a  result  of  severe  storms  in 
that  section  which  had  prostrated  its  wires.  It  was  also  known  to  them 
that  as  a  result  of  the  condition  of  defendant's  wires  between  Houston 
and  New  Orleans  and  Shreveport  and  New  Orleans,  there  had  been  a 
congestion  of  business  in  the  Danas  relay  office,  and  that  messages  sent 
to  that  office  would  be  delayed.  The  message  in  question  was  received 
by  defendant's  agents  in  the  evening  of  September  13th.  It  was 
promptly  transmitted  to  defendant's  relay  office  at  Dallas  and  there  re- 
ceived at  5:30  p.  m.,  September  13th.  It  was  transmitted  from  the 
Dallas  office  to  St.  Louis  at  5 :24  a.  m.,  September  14th,  and  remained 
in  St.  Louis  twenty  minutes.  It  was  transmitted  from  St.  Louis  at 
5 :43  a.  m.,  standard  time,  to  New  Orleans,  and  received  at  the  office  of 
C.  H.  Minge  &  Co.  at  7 :42  a.  m.,  September  14th.  A  reasonable  time 
under  normal  conditions  to  send  a  message  from  Sherman  to  New 
Orleans  and  get  a  reply  is  thirty  minutes.  Had  the  message  been  deliv- 
ered to  C.  H.  Minge  &  Co.  on  the  13th  they  could  have  protected  the 
offer  up  to  8  o'clock  at  night.  The  contention  of  appellant  is,  in  effect, 
that  the  contract  exempts  it  from  liability  for  damages  resulting  from 
its  failure  to  transmit  the  message  with  dispatch  if  such  failure  was 
occasioned  by  unavoidable  interruption  in  the  working  of  its  lines,  not- 
withstanding such  interruption  existed  and  its  agents  had  knowledge 
thereof  at  the  time  of  the  receipt  of  the  message,  and  the  sender  had  no 
knowledge  of  such  interruption.  Upon  the  receipt  of  the  message  by  the 
company  it  was  its  duty  to  transmit  the  same  with  reasonable  dispatch 
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to  its  destination  and  deliver  the  same  to  the  addressee.  If  after  its 
receipt  the  wires  and  instrumentalities  for  the  transmission  of  the  mes- 
sage became  interrupted  by  reason  of  an  unprecedented  storm  so  as  to 
prevent  their  working,  then,  under  the  stipulation  in  the  contract  it 
would  be  excused  for  such  delay  as  resulted  from  such  interruption.  It 
is  insisted  that  the  stipulation  is  broad  enough  to  include  such  inter- 
ruptions as  existed  at  the  time  of  the  receipt  of  the  message.  We  do  not 
think  the  contract  is  capable  of  such  a  construction.  It  speaks  of 
delays  arising,  evidently  meaning  to  arise  in  the  future.  If,  however, 
the  contract  were  capable  of  the  construction  contended  for  by  appellant, 
under  the  facts  the  stipulation  contained  in  the  contract  could  not  be 
invoked  in  this  case.  In  many  respects  the  duties  and  liabilities  of  a 
telegraph  company  are  analogous  to  those  of  a  common  carrier.  They 
undertake  to  exercise  a  public  employment,  and  in  executing  such  em- 
ployment they  must  use  the  same  degree  of  care  and  skill  which  a  pru- 
dent person  would  use  under  the  same  circumstances.  This  applies  to 
the  receiving  and  transmission  of  all  proper  messages  tendered  to  it 
for  transmission.  If,  as  contended  by  appellant,  its  wires  and  instru- 
mentalities over  its  routes  to  New  Orleans  were  interrupted  by  an  unpre- 
cedented storm,  then  it  could  have  declined  to  receive  the  message  on  the 
ground  that  an  act  of  God  had  prevented  it  from  complying  with  its 
duty  to  receive  and  transmit  the  message.  It  should  at  least  have  in- 
formed the  plaintiff  of  the  facts  and  afforded  it  an  opportunity  to  make 
other  arrangements  if  it  so  desired.  Having  accepted  the  message  with 
full  knowledge  of  the  condition  of  its  wires  and  instrumentalities  and 
assumed  the  duty  of  transmitting  the  same  to  the  addressee,  the  com- 
pany can  not  set  up  the  stipulation  in  the  contract  to  excuse  its  non- 
performance of  duty.  Railway  v.  Anderson,  21  S.  W.  Rep.,  692;  Ex- 
press Co.  v.  Jackson,  21  S.  W.  Rep.,  667;  same  case,  92  Tenn.,  326. 

It  is  insisted  that  N.  B.  Birge,  secretary  of  plaintiff  company,  had 
notice  of  the  condition  of  defendant's  wires  when  the  message  was  sent. 
The  evidence  shows  that  he  knew  that  the  wires  between  Houston  and 
New  Orleans  were  prostrated  and  not  working.  He  did  not  know  but 
that  defendants  had  other  lines  open  and  over  which  the  message  could 
be  sent.  He  did  not  know  of  the  interruption  in  appellant's  lines  be- 
tween Shreveport  and  New  Orleans.  He  did  not  know  of  the  congested 
condition  of  appellant's  business  at  its  Dallas  relay  office. 

Again,  it  was  sought  to  show  that  appellant  had  posted  notices  that 
its  wires  to  southern  points  were  down  and  that  appellant  was  greatly 
behind  in  its  business  and  that  all  messages  would  be  delayed  in  trans- 
mission, said  notices  being  posted  up  in  its  office  near  the  counter  where 
persons  would  have  to  come  to  send  messages.  It  was  not  proposed  to 
show  that  plaintiff  or  any  of  its  agents  had  actual  notice  of  these  facts 
or  of  the  posting  of  such  notice.  We  are  of  the  opinion,  under  the  facts 
shown,  that  there  was  no  error  in  excluding  this  testimony. 

For  the  same  reason  there  was  no  error  in  excluding  the  evidence 
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seeking  to  show  the  nature  and  extent  of  the  storm  that  prostrated 
appellant's  lines.  Nor  was  there  error  in  excluding  the  evidence  as  to 
the  extent  of  the  congestion  of  appellant's  business  at  Dallas.  Appel- 
lant knew  of  all  these  matters  when  it  made  the  contract. 

We  have  carefully  considered  all  the  assignments  of  error  and  con- 
clude that  no  reversible  error  is  shown  in  any  of  them.  The  judgment  is 
affirmed. 

Affirmed. 


D.  R.  Fant  v.  Kenedy  Pasture  Company. 

Decided  June  17,  1902. 

1. — Injunction — Abandonment — Appeal. 

Where  plaintiff  sued  for  an  injunction  to  restrain  a  trespass  upon  land,  and 
after  dissolution  in  chambers  of  the  temporary  injunction  granted,  filed  new 
pleadings  making  the  action  one  of  trespass  to  try  title  with  no  prayer  for  as 
injunction,  the  action  for  injunction  was  abandoned,  and  the  appellate  court  will 
not  determine  whether  the  temporary  injunction  was  properly  dissolved,  no  socs 
issue  being  raised  by  the  pleading  now  in  the  case. 

8.— Jurisdiction— Plea  Not  Waived— Change  of  Action. 

Where  plaintiff's  action  as  originally  brought  was  for  an  injunction  to  re- 
strain a  trespass  upon  land  situated  in  another  county,  which  was  that  of  de- 
fendant's domicile,  but  was  afterwards  changed  by  amended  pleadings  to  an  ac- 
tion of  trespass  to  try  title,  defendant's  plea  to  the  jurisdiction,  interposed 
promptly  after  the  filing  of  plaintiff's  amended  pleadings,  was  properly  sustained, 
although  it  had  waived  its  plea  to  the  jurisdiction  as  made  in  the  original  suit 
for  injunction. 

Error  from  Nueces.     Tried  below  before  Hon.  Stanley  Welch. 

Turner  &  McCampbell,  for  plaintiff  in  error. 

James  B.  Wells  and  Kleberg  &  Neethe,  for  defendant  in  error. 

PLEASANTS,  Associate  Justice. — On  June  18,  1900,  plaintiff  in 
error  filed  in  the  District  Court  of  Nueces  County  a  petition  for  injunc- 
tion to  restrain  the  defendant  in  error  from  trespassing  upon  and  un- 
lawfully erecting  a  fence  across  a  survey  of  land  situated  in  HidalgP 
County  and  alleged  to  be  owned  by  and  in  the  lawful  possession  of  plain- 
tiff. On  the  same  day  the  judge  of  the  District  Court  of  Nueces  County, 
to  whom  the  petition  was  presented,  granted  a  temporary  writ  of  injunc- 
tion in  accordance  with  the  prayer  of  the  petition.  On  June  29th  the 
defendant,  who  had  been  duly  served  with  citation  on  said  petition,  filed 
a  motion  to  dissolve  the  temporary  injunction,  among  others,  upon  the 
following  grounds : 

"1.  Because  the  petition  herein  for  said  injunction,  and  upon  the 
allegations  of  which  it  is  granted,  does  not  present  any  equity  which 
authorizes  or  necessitates  the  granting  of  such  writ  of  injunction. 
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"2.  Because  the  said  petition  affirmatively  shows  that  the  plaintiff 
has  a  plain,  speedy,  and  fully  adequate  remedy  at  law,  to  wit,  the  action 
of  trespass  to  try  title  and  for  damages,  and  for  sequestration  of  the 
tract  of  land  in  controversy. 

"4.  Because  the  petition  wholly  fails  to  allege  or  show  that  any  irre- 
parable damage  or  injury  can  or  will  inure  to  plaintiff  in  the  premises." 

On  June  30,  1900,  the  motion  to  dissolve  was  heard  and  acted  on  by 
the  court  in  chambers,  and  the  first,  second,  and  fourth  grounds  of  same 
were  sustained,  and  the  temporary  injunction  dissolved.  On  September 
4, 1900,  being  the  first  term  of  the  District  Court  of  Nueces  County  after 
the  filing  of  said  bill  for  injunction,  defendant  in  error  filed  a  paper 
indorsed  "defendant's  original  answer,"  which  embraced  an  unsworn 
plea  to  the  jurisdiction,  a  general  demurrer,  and  a  general  denial.  This 
plea  to  the  jurisdiction  was  never  acted  upon  by  the  court,  or  called 
to  its  attention,  but  was  continued  over  without  prejudice,  from  term 
to  term,  until  the  November  term,  1901. 

The  following  orders  appear  to  have  been  made  in  said  case  prior  to 
its  final  dismissal,  to  wit:  *  x 

"19th  September,  1900.  Continued  by  agreement  of  counsel  made 
and  entered  into  in  open  court,  without  prejudice  to  pleas  to  jurisdic- 
tion." 

"Jan.  1.4,  1901.  Continued  by  agreement  of  counsel,  without  preju- 
dice to  pleadings  or  motions." 

"May  13th.  Continued  by  consent  without  prejudice.  Boundary 
suit  and  requires  survey." 

On  November  16,  1901,  plaintiff  in  error  filed  his  first  amended 
original  petition  in  which  he  alleged  ownership  and  possession  of  the 
2000  acres  out  of  the  "San  Antonio  del  Encinal"  tract  mentioned  in 
his  original  petition;  the  unlawful  entry  thereon,  and  his  ejectment 
therefrom,  by  defendant  in  error,  and  praying  for  damages,  mesne  rents, 
and  restitution.  On  November  18,  1901,  defendant  in  error  filed  its 
"first  amended  original  answer,"  embracing  a  plea  to  the  jurisdiction, 
general  and  special  demurrers,  and  a  plea  of  not  guilty.  On  Decem- 
ber 3,  1901,  plaintiff  filed  his  second  amended  original  petition,  which 
contains  all  the  allegations  of  the  first  amended  original  petition,  and 
in  addition  thereto  alleged  the  filing  of  the  petition  for  injunction  and 
sets  out  the  portions  of  that  petition  which  states  the  ground  upon  which 
the  injunction  was  sought  and  the  prayer  for  injunction,  and  further 
alleged  that  a  temporary  injunction  was  granted  plaintiff  on  June  18, 
1900,  restraining  the  defendant  from  entering  upon  said  land  and  erect- 
ing fences  thereon,  but  that  notwithstanding  the  defendant  had  full 
knowledge  of  the  issuance  of  said  injunction  it  did  unlawfully  and  with 
force  of  arms,  on  about  the  20th  day  of  June,  1900,  enter  upon  and 
eject  the  plaintiff  from  the  land  described  in  the  petition  and  withholds 
same  from  the  possession  of  plaintiff,  to  his  damage  in  the  sum  of  $5000. 
The  prayer  of  this  petition  is  for  rents,  for  restitution  of  the  premises, 
and  for  damages. 
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To  this  second  amended  petition,  defendant  replied  with  its  first  sup- 
plemental answer  containing  plea  to  the  jurisdiction,  general  and  special 
demurrers,  and  plea  of  not  guilty.  On  same  day  the  court  sustained  the 
plea  of  privilege  to  the  jurisdiction  and  first  special  demurrer  to  the 
same  effect,  as  contained  in  said  supplemental  answer,  and  ordered  this 
cause  dismissed  at  plaintiff's  costs. 

The  first,  second,  and  third  assignments  of  error  complain  of  the 
ruling  of  the  trial  court  in  sustaining  the  defendant's  motion  to  dis- 
solve the  temporary  injunction  on  the  grounds  before  stated.  It  is 
unnecessary  for  us  to  decide  the  questions  raised  by  these  assignments. 
Plaintiff's  first  amended  petition  filed  in  this  case  on  November  16, 
1901,  set  up  no  facts  which  would  entitle  him  to  an  injunction  and  no 
such  relief  is  asked,  the  only  cause  of  action  asserted  in  said  petition 
being  trespass  to  try  title.  This  is  also  true  of  the  second  amended 
petition.  The  allegations  in  said  petition  in  regard  to  the  original 
suit  for  injunction  and  the  issuance  of  said  temporary  injunction  are  not 
made  as  a  basis  for  any  present  relief  by  injunction,  nor  is  any  such 
relief  prayed  for.  By  these  pleadings  plaintiff  abandoned  his  suit  for 
injunction,  and  if  it  be  conceded  that  he  might  have  combined  such  suit 
with  his  action  of  trespass  to  try  title,  the  fact  remains  that  he  has  not 
done  so,  and  it  is  therefore  unnecessary  for  us  to  determine  whether 
said  injunction  was  properly  dissolved,  no  such  issue  being  raised  by 
the  pleadingB  now  in  the  case. 

The  remaining  assignments  of  error  all  attack  the  judgment  of  the 
court  below  in  sustaining  defendant's  plea  to  the  jurisdiction  of  the 
court,  plaintiff's  contention  under  said  assignments  being:  (1)  That 
the  District  Court  of  Nueces  County  had  jurisdiction  of  the  original  suit 
for  injunction  and  said  suit  was  properly  brought  in  Nueces  County, 
same  being  the  county  in  which  defendant  corporation  has  its  domicile. 
(2)  That  by  filing  its  motion  to  dissolve  before  entering  a  plea  of 
privilege  to  have  the  suit  brought  in  the  county  in  which  the  land  was 
situated  the  defendant  waived  its  right,  if  any  it  had,  to  insist  on  such 
privilege.  (3)  That  the  court  having  obtained  jurisdiction  to  try  the 
original  suit,  it  retained  jurisdiction  for  all  purposes  regardless  of 
what  subject  matter  may  have  been  added  to  the  litigation  by  amend- 
ment of  the  peladings. 

Conceding  the  soundness  of  these  contentions  considered  as  abstract 
statements  of  the  law,  we  do  not  think  they  are  applicable  to  the  case 
presented.  As  before  stated,  plaintiff  by  his  amended  petition  aban- 
doned his  original  suit  for  injunction,  and  the  cause  of  action  to  which 
defendant's  plea  to  the  jurisdiction  was  sustained  was  simply  a  suit 
of  trespass  to  try  title,  which  the  statute  says  must  be  brought  in  the 
county  in  which  the  land  is  situate.  It  is  not  contended  that  defendant 
failed  to  promptly  present  his  plea  to  the  jurisdiction  as  soon  as  the 
amendment  was  filed,  and  admitting  for  the  sake  of  argument  that  it  had 
waived  its  right  to  insist  upon  its  plea  to  the  jurisdiction  in  the  original 
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suit,  it  would  not  be  thus  cut  off  from  insisting  on  such  plea  as  against 
the  new  and  sole  cause  of  action  as  set  up  by  the  amendment.  We  think 
the  plea  to  the  jurisdiction  was  properly  sustained,  and  the  judgment 
of  the  court  below  is  affirmed. 

Affirmed. 


National  Guarantee  Loan  and  Trust  Company  v. 
W.  G.  Fly,  Administrator. 

Decided  June  12,  1902. 

1.— Decedent's  Estates— Presentment  of  Claim  to  Administrator. 

The  article  of  the  statute  requiring  a  claim  against  a  decedent's  estate  to 
be  first  presented  to  the  administrator  for  allowance,  and  if  rejected  by  him  to 
be  sued  on  within  ninety  days,  does  not  apply  to  a  claim  which  is  a  contingent* 
one,  or  for  an  uncertain  amount,  but  only  to  claims  the  amount  whereof  is 
liquidated  or  susceptible  of  being  reduced  to  a  definite  and  specific  sum.  Rev. 
Stats.,  art.  208^ 

8.— Same— Adjustment  of  Liens. 

Where  plaintiff's  claim  was  upon  a  note  the  payment  of  which  had  been 
guaranteed  by  the  decedent,  and  which  was  further  secured  by  different  liens 
executed  by  the  maker  and  by  the  deceased  guarantor  which  would  have  to  be 
enforced  and  the  equities  of  the  parties  adjusted,  it  was  not  necessary  for  the 
claim  to  be  presented  to  the  administrator  of  the  deceased  guarantor's  estate', 
since  the  relief  to  which  plaintiff  was  entitled  was  beyond  the  power  of  the 
county  court  to  grant. 

3. — Same — Limitations  of  Ninety  Days. 

The  presentment  of  plaintiff's  claim  to  the  administrator  having  been  un- 
necessary, his  action  in  rejecting  it  was  a  nullity,  and  the  statute  of  nonclaim 
because  of  failure  to  bring  suit  within  ninety  days  from  the  rejection  has  no 
application. 

Appeal  from  Victoria.     Tried  below  before  Hon.  Jas.  C.  Wilson. 

Dabney  &  LocJcett,  for  appellant. 

Fly  &  Hill,  for  appellee. 

PLEASANTS,  Associate  Justice. — This  suit  was  brought  by  appel- 
lant to  recover  upon  a  note  for  $750,  executed  by  H.  A.  Weckter  and 
wife,  and  to  foreclose  liens  given  to  secure  the  payment  of  said  note  upon 
certain  real  and  personal  property  described  in  the  petition.  The  appel- 
lee, as  administrator  of  the  estate  of  Louis  Jessel,  deceased,  was  made  a 
party  defendant,  the  petition  alleging  that  said  Jessel  had  guaranteed 
the  payment  of  said  note,  and  praying  that  in  event  the  property  upon 
which  the  liens  had  been  given  should  not  sell  for  sufficient  to  satisfy 
the  amount  due  upon  said  note,  that  plaintiff  have  judgment  against  the 
defendant  administrator  for  any  deficit.  The  petition  alleged  that 
the  note  properly  verified  as  a  claim  against  the  estate  of  Jessel  was 
presented  to  the  administrator  on  the  26th  day  of  June,  1901,  and 


534  29  Texas  Civil  Appeals  Reports.        [1st  Disirid, 

said  administrator  on  said  date  refused  to  allow  same  as  a  claim  against 
the  estate  and  indorsed  his  refusal  upon  said  claim  as  required  by 
statute.  Plaintiff's  original  petition  was  filed  on  the  18th  day  of 
October,  1901.  Appellee  demurred  to  the  petition  on  the  ground  that 
it  was  not  filed  in  ninety  days  after  the  presentation  to  the  administrator 
of  the  claim  sued  on  and  its  rejection  by  him,  and  therefore  plaintiff's 
suit  against  the  administrator  was  barred.  Appellee  also  by  special  plea 
raised  the  issue  of  limitation  under  the  statute  requiring  suits  to  be 
brought  upon  a  claim  for  money  against  the  estate  of  a  deceased  person 
within  ninety  days  after  the  rejection  of  such  claim  by  the  administra- 
tor. To  this  plea  appellant  excepted  on  the  ground  that  the  pleadings 
of  both  plaintiff  and  defendant  show  that  the  claim  sued  on  was  not 
such  as  was  required  by  law  to  be  presented  to  the  administrator  for 
allowance  or  rejection  and  to  be  sued  on  within  ninety  days  after  such 
rejection.  Appellee's  exception  was  sustained  by  the  court  below  and 
the  exception  of  appellant  overruled.  The  only  question  presented  for 
our  determination  is  whether  the  trial  court  erred  in  holding  that  ap- 
pellant's cause  of  action  was  barred  because  of  its  failure  to  sue  within 
ninety  days  after  the  rejection  of  the  claim  by  the  administrator. 

If  the  claim  sued  on  was  one  which  appellant  was  required  to  pie- 
sent  to  the  administrator  for  allowance  or  rejection,  the  failure  to  sue 
thereon  within  ninety  days  after  its  rejection  would,  under  the  statute 
(Revised  Statutes,  article  2082),  be  a  bar  to  the  right  to  recover  thereon, 
and  it  therefore  becomes  necessary  for  us  to  consider  what  character  of 
claims  are  required  by  the  statute  to  be  presented  to  the  administrator 
for  allowance  or  rejection  before  suit  can  be  brought  thereon.  The  lan- 
guage of  the  statute  is :  "Every  claim  for  money  against  a  testator  or 
intestate  shall  be  presented,"  etc.  That  this  language  is  not  to  be  con- 
strued in  the  broadest  and  most  unrestricted  sense  is,  we  think,  evident 
from  the  other  provisions  of  the  statute  directing  that  all  claims  allowed 
by  an  administrator  must  be  accompanied  by  an  affidavit  in  writing  to 
the  effect  that  the  claim  is  just,  and  that  all  legal  offsets,  payments,  and 
credits  known  to  affiant  have  been  allowed  thereon.  This  provision  of 
the  statute  clearly  precludes  the  presentation  of  an  uncertain  or  con- 
tingent claim,  because  no  person  can  be  required  to  swear  that  a  claim 
for  a  stated  amount  is  just  when  from  the  nature  of  the  claim  the 
amount  is  necessarily  uncertain  and  contingent,  and  it  was  certainly  not 
the  intention  of  the  Legislature  to  deny  to  holders  of  this  character  of 
claims  the  right  to  enforce  same  against  the  estate  of  a  decedent.  The 
object  of  this  statute  was  to  provide  a  prompt  and  inexpensive  method 
for  the  settlement  of  claims  against  estates  when  the  amount  claimed 
is  liquidated,  or  is  susceptible  at  the  time  of  presentation  of  being 
reduced  to  a  definite  and  specific  6um  which  the  administrator  would  be 
justified  in  allowing,  and  it  has  no  application  to  any  other  character 
of  claims.  That  a  contingent  claim  or  one  for  an  uncertain  amount 
should  not  be  presented  to  an  administrator  for  allowance  is  well  settled. 
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Garrett  v.  Gaines,  6  Texas,  441;  Ferrell  v.  Mooney's  Exrs.,  33  Texas, 
225;  Blum  v.  Wellborn,  58  Texas,  160;  Low  v.  Felton,  84  Texas,  384. 

The  next  question  to  be  determined  is  whether  the  liability  of  the 
deceased,  Louis  Jessel,  under  the  contract  upon  which  his  estate  is  sought 
to  be  held  liable  in  this  suit  was  primary  and  direct  or  secondary  and 
contingent.  The  contract  by  which  it  is  alleged  Jessel  became  a  guar- 
antor of  the  note  was  indorsed  thereon  and  is  set  out  in  the  petition  as 
follows :  "Victoria,  Texas,  March  27,  1899. — For  value  received  I  here- 
by guarantee  to  National  Guarantee  Loan  and  Trust  Company  the  pay- 
ment of  the  principal  and  interest  of  within  note  by  H.  A.  Weckter  and 
M.  C.  Weckter  as  same  becomes  due  according  to  the  legal  tenor  and 
effect  of  said  note.  And  I  hereby  expressly  waive  diligence,  notice,  suit, 
or  protest,  if  default  shall  be  made  in  payment  thereof.  (Signed)  Louis 
Jessel." 

If  this  contract  only  warranted  the  solvency  of  the  makers  or  the  ulti- 
mate payment  of  the  note  JessePs  liability  would  be  secondary  and  con- 
tingent, and  in  order  to  hold  his  estate  liable  therein  the  inadequacy  of 
the  securities  and  the  insolvency  of  the  makers  would  have  to  be  first 
shown,  and  a  claim  against  the  estate  of  a  decedent  based  upon  a  contract 
of  this  kind  would  not  be  a  "claim  for  money"  in  the  purview  of  the 
statute  above  quoted,  and  could  not  properly  be  presented  to  the  ad- 
ministrator for  allowance.  But  we  do  not  think  this  contract  can  be 
construed  as  a  mere  collateral  warranty  of  the  solvency  of  Weckter.  It 
is  an  absolute  guarantee  of  the  payment  of  the  note  according  to  its 
terms  in  event  default  be  made  by  the  makers.  The  undertaking  is  to 
pay  directly  if  the  makers  default,  and  upon  such  default  the  liability 
of  Jessel  becomes  absolute  and  primary.  Such  being  our  construction 
of  the  contract,  it  follows  that  the  claim  against  JessePs  estate  evidenced 
by  such  contract  was  liquidated  and  certain,  and  would  ordinarily  be 
required  to  be  presented  to  the  administrator  for  allowance  or  rejection 
before  suit  could  be  maintained  thereon.  The  petition  alleges  and  the 
evidence  shows  that  the  note  sued  on  was  secured  by  a  mortgage  exe- 
cuted by  Weckter  upon  property  owned  by  him  and  upon  which  Jessel 
held  a  prior  lien  which  he,  Jessel,  had  agreed  should  be  subordinate  to 
the  lien  of  appellant,  and  was  further  secured  by  a  lien  given  by  Jessel 
upon  other  property  owned  by  him,  which  lien  was  given  by  Jessel  to 
secure  the  note  and  not  to  secure  his  guaranty  of  same.  Appellant 
sought  in  this  suit  to  enforce  its  several  liens  and  to  adjust  the  equities 
of  all  parties  in  the  property  covered  by  same,  as  well  as  to  establish 
its  claim  against  the  estate  of  Jessel  upon  the  contract  of  guaranty.  It 
is  clear  that  the  relief  to  which  appellant  was  entitled  was  beyond  the* 
power  of  the  county  court  to  grant,  and  such  being  the  case  we  do  not 
think  it  was  necessary  or  proper  for  the  claim  against  the  estate  of  Jessel 
to  have  been  presented  to  the  administrator.  Appellant  was  entitled  to 
full  relief,  and  he  was  not  required  to  abandon  any  portion  of  his  cause 
of  action  or  to  divide  same  and  seek  relief  in  the  probate  court  on  one 
portion  and  in  the  district  court  on  another.    Being  compelled  in  order 
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to  obtain  full  relief  to  sue  the  administrator  in  the  district  court  re- 
gardless of  whether  the  claim  against  the  estate  upon  the  guaranty  had 
been  allowed  by  the  administrator,  appellant  was  not  required  to  present 
such  claim  for  allowance.  The  presentation  of  the  claim  to  the  ad- 
ministrator having  been  unnecessary,  his  action  thereon  was  a  nullity 
and  the  statute  of  nonclaim  has  no  application.  Merle  v.  Andrews,  4 
Texas,  214. 

It  follows  that  the  court  below  erred  in  sustaining  appellee's  demurrer 
and  the  judgment  must  be  reversed. 

Upon  another  trial  of  the  case  judgment  should  be  entered  against 
Weckter  and  foreclosing  the  liens  as  in  the  judgment  appealed  from,  and 
further  decreeing  that  appellant  have  judgment  against  appellee  upon 
the  contract  of  guaranty,  but  that  the  property  upon  which  the  liens  are 
foreclosed  be  first  sold  and  the  proceeds  credited  upon  said  judgment, 
and  any  deficit  that  may  remain  be  certified  by  the  clerk  of  the  court 
below  to  the  probate  court  to  be  paid  in  due  course  of  administration. 

Reversed  and  remanded. 


J.  C.  Long  v.  M.  E.  Long. 

Decided  June  13,  1902. 

1.— Judgment— Pleading  Requisite. 

In  an  action  for  divorce  and  to  adjudicate  property  rights,  a  judgment 
against  the  defendant  for  an  item  of  money  loaned  him  by  plaintiff  can  not  be 
sustained  where  there  is  no  allegation  of  a  liability  of  that  sort  and  nothing  in 
the  pleadings  to  support  that  feature  of  the  judgment. 

2.— Divorce— Divesting  Title  to  Real  Estate. 

Under  the  terms  of  the  statute  the  court  has  not  the  power,  in  an  action 
for  divorce,  to  divest  either  party  of  the  title  to  community  real  estate,  but  it 
may  decree  to  the  complainant  an  undivided  one-half  interest  in  fee  and  the  use 
of  the  entire  property  for  life.    Rev.  Stats.,  art.  2980. 

Appeal  from  Smith.    Tried  below  before  Hon.  J.  G.  Russell. 

Butler,  Lasseter  &  Butler,  for  appellant. 

J.  M .  Logan  and  F.  J.  McCord,  for  appellee. 

GILL,  Associate  Justice. — This  is  a  suit  for  divorce  with  prayer 
on  the  part  of  plaintiff  for  the  custody  of  a  child  and  for  the  adjustment 
of  property  rights.  It  was  brought  by  M.  E.  Long  against  J.  C.  Long, 
her  husband,  and  a  trial  before  the  court  without  a  jury  resulted  in  a 
judgment  for  plaintiff  for  divorce,  custody  of  the  only  child  of  the 
marriage,  and  all  the  community  property  was  awarded  absolutely  to 
the  wife.  From  this  judgment  the  defendant  has  appealed  and  assigns 
errors.  Mariah  Earthman,  the  mother  of  plaintiff,  intervened,  but  the 
court  adjudged  that  she  take  nothing  by  her  intervention,  and  she  has 
not  appealed. 
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There  is  no  statement  of  facts  in  the  record.  The  facts  found  by 
the  trial  court  and  his  conclusions  of  law  are  as  follows : 

"1.  The  court  finds  that  the  allegations  of  cruel  treatment  x>f  the 
plaintiff  (as  set  out  in  the  petition  of  the  plaintiff)  by  the  defendant 
have  been  sustained  by  the  evidence.  That  the  defendant  has  struck, 
choked,  and  assaulted  the  plaintiff,  as  claimed  in  the  petition,  and  has 
cursed  and  abused  her,  and  that  the  nature  of  said  treatment  is  such 
as  to  imperil  the  health  and  safety  of  plaintiff. 

"2.  The  court  finds  that  the  parties  have  one  child  about  five 
years  old,  a  girl,  and  that  plaintiff  is  in  every  way  qualified  and  able 
to  support  and  care  for  said  child. 

"3.     On  the  day ,  1897,  the  intervener,  Mariah  Earthman,  made 

a  verbal  gift  of  the  lot  of  land  known  as  the  Mariah  Earthman  lot  to  the 
plaintiff  and  defendant.  The  donees  went  into  immediate  possession 
of  said  land  at  the  request  of  said  Mariah  Earthman,  and  upon  the 
faith  of  said  gift  made  permanent  and  valuable  improvements  upon 
said  land,  many  times  exceeding  its  value,  with  knowledge  and  approval 
of  said  Mariah  Earthman. 

"4.  The  house  and  lot  known  as  the  Ferrill  place  was  bought  by  de- 
fendant before  his  marriage  and  is  his  separate  property. 

"5.  All  the  balance  of  the  property  except  the  Ferrill  place  is  com- 
munity property. 

"6.  The  defendant  is  a  vigorous,  stout  youpg  man,  of  good  earning 
capacity.  He  gets  a  salary  of  about  $50  per  month,  and  owns  in  his 
separate  right  the  house  and  lot  known  as  the  Ferrill  place,  which  is  al- 
most equal  in  value  to  the  whole  of  the  community  property.  The 
plaintiff's  means  of  support  for  herself  and  child  is  the  evocation  of 
school  teacher. 

"7.  The  plaintiff  before  and  after  the  marriage  loaned  the  defendant 
$98. 

"8.  The  Mariah  Earthman  lot  is  worth  about  $6000.  The  Ferril 
lot  about  $550.    The  personal  property  about  $150. 

"Conclusions  of  Law. — 1.  The  treatment  of  plaintiff  by  defendant  is 
of  sufficient  nature  to  authorize  and  require  the  court  to  grant  her  a 
divorce. 

"2.    The  title  of  the  Mariah  Earthman  lot  passed  by  her  parol  gift. 

"3.  The  custody  of  the  child  should  be  awarded  to  the  plaintiff,  but 
the  defendant  should  be  permitted  to  visit  at  all  reasonable  times. 

"4.  The  defendant  is  entitled  to  recover  the  Ferrill  place,  it  being 
his  separate  property. 

"5.    The  plaintiff  should  have  judgment  against  defendant  for  $95. 

"6.  The  court  should  in  the  exercise  of  its  equitable  powers  give  all 
the  community  property,  both  real  and  personal,  to  the  plaintiff,  it 
being  necessary  to  provide  her  a  home  and  something  wherewith  to  fur- 
nish it.  Therefore  judgment  is  directed  to  be  entered  in  accordance 
with  these  findings  and  conclusions." 

The  assignment  assailing  the  judgment  for  divorce  do  not  require 
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extended  notice.     They  are  of  such  a  nature  as  necessarily  to  be  without 
merit  in  the  absence  of  a  statement  of  facts. 

The  second  assignment,  under  which  the  part  of  the  judgment  in 
favor  of  plaintiff  for  the  sum  of  $95  is  assailed,  must  be  sustained. 
There  is  no  allegation  of  a  liability  of  that  nature  and  nothing  in  the 
pleadings  to  support  that  feature  of  the  judgment.  Bohan  v.  Bohan,  56 
S.  W.  Rep.,  959. 

Under  the  third  assignment  the  defendant  complains  of  the  judgment 
awarding  to  plaintiff  all  the  community  property  both  real  and  per- 
sonal. We  think  this  assignment  should  also  be  sustained.  Article 
2980  of  the  Revised  Statutes  provides:  "The  court  pronouncing  the 
decree  of  divorce  from  the  bonds  of  matrimony  shall  also  decree  and 
order  a  division  of  the  estate  of  the  parties  in  such  a  way  as  to  the  court 
shall  seem  just  and  right,  having  due  regard  to  the  rights  of  each  party 
and  their  children,  if  any;  provided,  however,  that  nothing  herein  con- 
tained shall  be  construed  to  compel  either  party  to  divest  himself  or  her- 
self of  the  title  to  real  estate/' 

The  judgment  of  the  court  in  the  respect  complained  of  clearly  con- 
travenes the  provisions  of  the  article  quoted,  for  the  judgment  specifi- 
cally divests  the  defendant  of  his  entire  interest  in  the  community  real 
estate  and  vests  the  entire  title  thereto  in  the  plaintiff.  The  effect  of 
the  limitation  on  the  power  of  the  court  in  divorce  proceedings  to  divest 
title  to  real  estate  and  the  power  conferred  to  equitably  divide  the  estate 
of  the  parties  has  not  been  distinctly  settled  by  the  decisions,  and  we  find 
them  in  some  conflict  and  confusion. 

In  Rice  v.  Rice,  21  Texas,  68,  it  is  said  the  discretion  vested  in  the 
courts  with  reference  to  the  division  of  the  estate  is  broad  and  ample. 
In  that  case  the  income  of  the  entire  estate  was  adjudged  to  the  wife 
for  the  support  of  herself  and  children. 

In  Simon  v.  Simon,  23  Texas,  344,  the  wife  was  given  half  the  com- 
munity estate  with  lien  on  the  husband's  interest  to  secure  her  against 
outstanding  community  debts.  But  Justice  Bell  in  delivering  the 
opinion  stated  it  was  impossible  to  prescribe  a  rule  applicable  to  all  cases. 

In  Trimble  v.  Trimble,  15  Texas,  18,  the  community  estate  was  un- 
equally divided,  but  the  judgment  was  affirmed. 

Mr.  Speer,  in  his  work  on  the  Laws  of  Married  Women,  expresses  the 
view  that  the  restriction  in  the  article  on  the  power  of  the  court  to 
divest  title  to  treal  estate  can  apply  only  to  separate  property,  as  the 
article  expressly  empowers  the  court  to  divide  the  estate,  which  in  effect 
empowers  it  to  vest  in  each  party  to  the  exclusion  of  the  other  the  title 
to  the  part  set  aside  to  each.     Sec.  356. 

The  courts,  however,  do  not  seem  to  have  taken  this  view,  for  parol 
partition  of  lands  have  been  invariably  upheld,  notwithstanding  the 
requirement  that  conveyances  of  real  estate  must  be  in  writing.  Such 
a  partition  is  not  in  a  strict  sense  a  conveyance  of  land,  but  a  division  of 
lands  the  title  to  which  is  jointly  in  both. 

In  Stone  v.  Stone,  41  Southwestern  Reporter,  1022,  a  divorce  proceed- 
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ing,  the  strict  rule  of  partition  seems  to  have  been  applied,  and  the 
judgment  of  the  trial  court  was  reversed  because  the  partition  was  not 
equal. 

The  case  of  Tiernan  v.  Tiernan,  34  Texas,  523,  is  exactly  in  point, 
the  property  involved  being  a  homestead,  and  the  custody  of  the  one 
child  of  the  marriage  being  awarded  to  the  wife.  The  homestead  was . 
adjudged  to  the  wife  absolutely.  The  Supreme  Court  reformed  the 
judgment,  holding  that  the  trial  court  had  the  power  to  do  no  more  than 
decree  to  her  a  life  interest  therein,  and  such  an  estate  was  awarded  her 
on  appeal. 

We  are  content  to  follow  the  case  last  cited.  The  judgment  of  the 
trial  court  is  therefore  reformed  in  so  far  as  it  affects  the  community 
realty,  and  to  the  wife  is  adjudged  an  undivided  half  interest  in  fee 
simple  and  the  use  of  the  entire  property  for  life.  To  the  defendant  is 
adjudged  the  remaining  half  in  fee  subject  to  the  use  above  imposed. 
So  much  of  the  decree  as  gives  plaintiff  judgment  against  defendant  for 
$95  and  a  lien  on  the  separate  estate  of  the  husband  to  secure  its  pay- 
ment is  reversed  and  judgment  here  rendered  that  she  take  nothing  in 
that  respect.  The  record  does  not  sufficiently  disclos  the  status  of  the 
parties  as  to  the  community  personalty  to  authorize  this  court  to  disturb 
that  feature  of  the  judgment. 

The  judgment  for  divorce,  awarding  the  custody  of  the  child  and  the 
personalty  to  the  plaintiff  is  affirmed. 

Reformed  and  affirmed. 


First  National  Bank  op  Navasota  v.  J.  M.  McGinty, 
Administrator,  et  al. 

Decided  June  26,  1902. 

1.— Insanity— Evidence — General  Reputation. 

In  an  action  on  a  note  and  mortgage  wherein  the  insanity  of  the  maker  was 
pleaded  in  defense,  insanity  could  not  be  proved  by  evidence  that  the  general 
reputation  of  the  maker  in  the  community  in  which  he  lived  was  that  of  an 
insane  person. 

8. — Same — Expert  Evidence — Physician — Hearsay. 

Nor  could  a  physician  testify  as  a  witness  in  the  case,  expressing  his  opinion 
as  to  the  insanity  of  t^e  maker  based  upon  what  had  been  told  him  by  others; 
but  as  an  expert  he  might  state  such  opinion  where  it  was  based  on  facts  de- 
tailed by  other  witnesses  in  the  case. 

3. — Same— Evidence  Immaterial— Notice. 

Notice  to  plaintiff  bank  of  the  mental  condition  of  the  maker  of  the  note 
being  immaterial,  it  was  error  to  admit  testimony  as  to  the  statement  of  the 
bank's  cashier  that  he  thought  at  the  time  the  note  was  executed  that  the  maker 
was  of  unsound  mind. 

4.— Plea  Without  Evidence— Charge  Withdrawing  Issue. 

Where  defendant  pleaded  failure  of  consideration  and  another  defense,  but 
introduced  no  evidence  in  support  of  the  former  plea,  it  was  error  to  refuse  a 
charge  withdrawing  the  issue  of  failure  of  consideration  from  the  jury. 
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5.— Lunatic— Contract  Voidable  Only— Notice. 

The  contract  of  a  lunatic  is  only  voidable,  and  not  void,  and  this  irrespective 
of  whether  or  not  the  person  dealing  with  the  lunatic  knows  of  his  mental  con- 
dition. 

6.-— Same — Recovery  for  Necessaries. 

In  an  action  on  a  note  executed  by  a  lunatic,  plaintiff  is  entitled  in 
event  to  recover  such  portion  of  the  consideration  as  is  shown  to  have  been  ex- 
pended by  the  lunatic  for  necessaries  or  for  the  protection  and  benefit  of  his 
estate. 

Appeal  from  Grimes.    Tried  below  before  Hon.  J.  M.  Smither. 
W.  W.  Meachum,  Neal  &  Boon,  and  John  M.  King,  for  appellant 
Buffington  &  Buffington,  for  appellees. 

PLEASANTS,  Associate  Justice. — This  is  a  suit  brought  by  the 
First  National  Bank  of  Navasota  to  recover  upon  a  note  for  $4000  exe- 
cuted by  Robert  McGinty,  deceased,  on  the  5th  day  of  October,  1897, 
and  to  foreclose  a  mortgage  lien  given  by  said  McGinty  on  land  described 
in  the  petition  to  secure  the  payment  of  the  note.  Appellee  J.  M. 
McGinty,  who  is  sued  individually  and  in  his  representative  capacity,  is 
the  administrator  of  the  estate  of  Robert  McGinty,  and  also  an  heir  at 
law.  The  other  appellees  are  S.  M.  Cook,  the  trustee  in  the  deed  of 
trust  sought  to  be  foreclosed,  and  the  remaining  heirs  of  Robert  Mc- 
Ginty. The  administrator  and  the  heirs  of  Robert  McGinty  pleaded  in 
defense  of  plaintiff's  cause  of  action  want  of  consideration  for  the  exe- 
cution of  the  note  and  trust  deed,  and  that  at  the  time  of  the  execution 
of  said  instrument  the  said  Robert  McGinty  was  insane.  The  trial 
in  the  court  below  resulted  in  a  verdict  and  judgment  in  appellee's 
favor. 

We  shall  not  discuss  the  various  assignments  of  error  in  detail,  but 
will  point  out  the  errors  committed  upon  the  trial  in  the  court  below 
which  in  our  opinion  require  a  reversal  of  the  judgment.  The  defend- 
ant's witness  Stoneham  should  not  have  been  permitted  to  testify,  over 
the  objection  of  plaintiff,  that  the  general  reputation  of  Robert  McGinty 
in  the  community  in  which  he  lived  was  that  of  a  person  of  unsound 
mind.  Insanity  can  not  be  proven  in  this  way.  Poster  v.  Brooks,  6 
Ga.,  292 ;  Ashcroft  v.  De  Armond,  44  Iowa,  229 ;  16  Am.  and  Eng.  Enc~ 
of  Law,  612. 

The  reason  of  the  rule  which  excludes  the  opinion  of  a  nonexpert 
witness  as  to  the  sanity  or  insanity  of  a  person  whose  mental  condition 
becomes  the  subject  of  judicial  inquiry,  unless  such  witness  states  the 
facts  upon  which  his  opinion  is  based,  would  necessarily  exclude  testi- 
mony of  the  general  reputation  as  to  sanity  or  insanity  of  such  person. 
If  one  sworn  to  testify  truly  is  not  permitted  to  give  his  opinion  except 
upon  facts  sworn  to  by  him,  for  a  stronger  reason  the  hearsay  opinion 
of  those  not  under  oath  should  be  excluded,  it  being  impossible  to  know 
upon  what  facts  such  opinion  is  based. 
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The  court  also  erred  in  permitting  the  witness  Dr.  J.  N.  Baylor  to 
express  his  opinion  as  to  the  insanity  of  McGinty  based  upon  what  he 
had  been  told  by  others.  He  could  only  give  his  opinion  based  upon 
facts  within  his  knowledge,  or  if  testifying  as  an  expert  upon  the  facts 
as  detailed  by  other  witnesses  in  the  case,  and  he  should  not  have  been 
permitted  to  testify  that  from  information  he  had  received  from  others 
he  believed  McGinty  was  of  unsound  mind. 

The  question  of  notice  to  appellant  of  McGinty's  mental  condition  at 
the  time  the  note  sued  on  was  executed  being  immaterial  to  any  issue  in 
the  case,  it  was  error  to  admit  testimony  as  to  the  statements  made  by 
the  cashier  of  appellant's  bank  to  the  effect  that  he  thought  at  the  time 
the  note  was  executed  that  McGinty  was  of  unsound  mind.  Williams 
v.  Sapieha,  94  Texas,  430. 

The  defendants  offered  no  evidence  u^der  their  plea  of  failure  of 
consideration,  and  plaintiff  requested  the  court  to  instruct  the  jury  not 
to  consider  such  plea.  This  charge  should  have  been  given.  The  de- 
fendants set  up  two  defenses,  viz.,  want  of  consideration  and  insanity. 
Upon  the  latter  issue  the  evidence  was  conflicting,  and  as  before  stated 
there  was  no  evidence  in  the  case  tending  to  show  a  want  of  considera- 
tion. The  plea  of  want  of  consideration  was  sworn  to  and  was  before 
the  jury,  and  the  plaintiff  upon  the  failure  of  the  defendants  to  intro- 
duce any  evidence  under  said  plea  was  entitled  to  have  same  withdrawn 
from  the  consideration  of  the  jury.  Talbert  v.  McBride,  75  Texas,  95 ; 
Newton  v.  Newton,  77  Texas,  508. 

It  is  well  settled  that  the  contract  of  a  lunatic  is  only  voidable  and 
not  void,  and  this  irrespective  of  whether  the  person  dealing  with  the 
lunatic  knows  of  his  mental  condition.  It  was  therefore  error  for  the 
trial  court  to  instruct  the  jury  that  plaintiff  was  not  entitled  to  recover 
such  portion  of  the  consideration  for  said  note  as  the  evidence  might 
show  had  been  expended  by  Robert  McGinty  for  necessaries  or  for  the 
protection  and  benefit  of  his  estate,  if  plaintiff  knew  at  the  time  it  took 
said  note  that  McGinty  was  of  unsound  mind.  Plaintiff  was  entitled  to 
recover  in  any  event  such  portion  of  the  consideration  for  the  note  sued 
on  as  the  jury  might  find  from  the  evidence  was  expended  by  Robert 
McGinty  for  necessaries  or  for  the  protection  and  benefit  of  his  estate, 
and  the  jury  should  have  been  so  instructed.  Elston  v.  Jasper,  45 
Texas,  409 ;  Askey  v.  Williams,  74  Texas,  294 ;  Ferguson  v.  Railway,  73 
Texas,  344;  Williams  v.  Sapieha,  94  Texas,  430;  Irvine  v.  Irvine,  9 
Wall.,  626. 

It  is  not  believed  that  any  other  errors  are  shown  in  the  record  which 
would  require  a  reversal  of  the  judgment  or  which  are  likely  to  occur 
upon  another  trial  of  the  case.  For  the  errors  above  indicated,  the 
judgment  of  the  court  below  is  reversed  and  the  cause  remanded  for  a 
new  trial. 

Reversed  and  remanded. 
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Fidelity  and  Deposit  Company  of  Maryland  v.  S.  K.  Seymouh. 

Decided  January  17,  1902. 

1.— Garnishment  Against  Two — Causes  Not  Joint— Docketing. 

Where  an  application  for  garnishment  against  two  parties  alleged  that  both 
owed  the  defendant  debtor,  and  asked  that  writ  of  garnishment  be  issued  to  etch 
of  Buch  parties,  but  without  allegation  of  a  joint  indebtedness  or  joint  possession 
of  effects,  the  clerk  of  court  was  not  authorized  to  docket  the  two  separate  cuss 
as  one  suit. 

2.— Same— Judgment  Final 

The  two  causes  in  garnishment  having  been  improperly  docketed  as  one  suit, 
and  one  of  the  parties  having  answered  therein,  a  judgment  against  it  was  final, 
although  there  was  no  disposition  as  to  the  other  party  who  did  not  answer  and 
was  not  required  to  answer. 

Error  from  Colorado.    Tried  below  before  Hon.  James  C.  Wilson. 

Bullitt  &  Louis,  for  plaintiff  in  error. 

W.  L.  Adkins  and  Geo.  McCormick,  for  defendant  in  error. 

PLEASANTS,  Associate  Justice. — This  is  a  garnishment  proceed- 
ing. The  defendant  in  error  being  a  judgment  creditor  of  the  firm  of 
Buffington  &  Coverdill  in  the  sum  of  $1816.30,  applied  for  and  procured 
the  issuance  of  a  writ  of  garnishment  against  the  plaintiff  in  error  and 
against  A.  G.  Bobb.  The  application  for  garnishment  is  in  usual  form, 
and  alleges  that  the  applicant  "has  reason  to  believe  and  does  believe 
that  A.  G.  Bobb  and  the  Fidelity  and  Deposit  Company  of  Maryland 
are  both  indebted  to  said  Buffington  &  Coverdill,  or  have  in  their  hands 
effects  belonging  to  said  defendants/'  and  asks  that  a  writ  of  garnish- 
ment be  issued  to  each  of  said  parties. 

The  writs  were  issued  as  prayed  for  and  served  upon  Bobb  individual^ 
and  as  agent  of  plaintiff  in  error.  The  district  clerk  entered  the  pro- 
ceeding on  the  docket  of  the  court  as  one  suit  under  the  style  "S.  K. 
Seymour  v.  A.  G.  Bobb  and  the  Fidelity  and  Deposit  Company  of  Mary- 
land." At  the  term  of  the  court  to  which  the  writs  were  returnable, 
plaintiff  in  error  answered  denying  that  it  was  indebted  to  said  Buffing- 
ton &  Coverdill  or  had  any  effects  of  said  firm  in  its  possession.  This 
answer  was  controverted  by  the  defendant  in  error,  and  upon  the  issue 
thus  made  the  cause  was  tried  and  judgment  rendered  for  defendant  in 
error  for  the  amount  due  him  on  his  judgment  against  Buffiington  4 
Coverdill.  A.  G.  Bobb,  not  being  a  resident  of  Colorado  County  when  the 
writ  wes  served  upon  him  and  not  being  required  to  answer  thereto,  filed 
no  answer  and  defendant  in  error  made  no  application  for  a  commission 
to  require  him  to  answer  said  writ,  and  did  nothing  indicating  any  inten- 
tion to  further  proceed  against  said  Bobb,  but  no  motion  was  made  to 
have  his  name  stricken  from  the  style  of  the  cause  as  it  appeared  upon 
the  docket  of  the  court. 

Briefly  stated  the  material  facts  proven  on  the  trial  are  as  folio**: 
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The  defendant  in  error  had  obtained  a  judgment  in  the  District  Court 
of  Colorado  County  against  Buffington  &  Coverdill  from  which  the  said 
Buffington  &  Coverdill  had  appealed,  and  in  order  to  secure  the  plaintiff 
in  error,  who  was  security  on  said  appeal  bond,  had  turned  over  to  A.  G. 
Robb,  agent  of  plaintiff  in  error,  $735  in  cash,  besides  a  lot  of  notes 
and  accounts  and  certain  property  consisting  in  part  of  a  stock  of  lumber 
situated  in  a  lumber  yard  owned  and  operated  by  said  Buffington  &  Cover- 
dill in  the  town  of  Bock  Island,  in  Colorado  County.  The  lumber  and 
the  lots  on  which  the  yard  was  situated  was  sold  by  said  Robb,  and  the 
proceeds  of  same  amounted  to  the  sum  of  $3118.47.  The  judgment 
against  Buffington  &  Coverdill  was  affirmed  on  appeal,  and  there  was  due 
defendant  in  error  on  said  judgment  the  amount  adjudged  by  the  court 
below  against  plaintiff  in  error.  A.  6.  Robb,  as  general  agent  of  the 
plaintiff  in  error  at  the  time  the  writ  of  garnishment  was  served  on  him 
as  such  agent,  had  in  his  hands  of  the  proceeds  of  the  sale  of  said  lumber 
a  sum  largely  in  excess  of  the  amount  due  defendant  in  error  on  said 
judgment  against  Buffington  &  Coverdill.  Robb  testified  that  the  lum- 
ber was  not  turned  over  to  him  as  agent  of  plaiatiff  in  error,  but  that  he 
took  charge  of  and  sold  same  in  his  individual  capacity,  and  now  holds 
the  proceeds  of  said  sale  in  such  capacity  and  not  as  the  agent  of  plaintiff 
in  error.  This  testimony  is  contradicted  by  all  the  other  evidence  in  the 
case,  and  the  trial  court  is  abundantly  sustained  in  his  finding  that  it  is 
not  true. 

Plaintiff  in  error  presents  but  two  assignments.  The  first  assignment 
is  as  follows:  "The  court  erred  in  rendering  and  entering  final  judg- 
ment in  the  above  .cause  against  plaintiff  in  error,  because  A.  Q.  Bobb 
was  a  party  defendant  in  said  cause,  and  the  same  was  in  no  way  dis- 
posed of  as  to  said  A.  6.  Robb,  and  only  one  final  judgment  could  be 
rendered  therein." 

The  application  far  garnishment  does  not  allege  that  A.  6.  Robb  and 
plaintiff  in  error  are  jointly  indebted  to  the  said  Buffington  &  Coverdill  or 
that  they  are  jointly  in  possession  of  property  belonging  to  said  defend- 
ants. Writs  of  garnishment  are  asked  to  issue  to  each  of  them.  There 
being  no,  cause  of  action  asserted  against  said  garnishees  jointly,  the 
clerk  had  no  authority  to  docket  the  two  separate  causes  asserted  in  the 
application  for  garnishment  as  one  suit.  Conceding  that  the  separate 
causes  of  action  asserted  againet  each  of  said  parties  were  such  that  the 
separate  suits  might  have  been  consolidated  and  tried  as  one,  the  record 
shows  that  this  was  not  done  nor  attempted  to  be  done,  and  could  not  have 
been  done  for  the  reason  that  A.  6.  Bobb  was  not  required  to  answer  and 
did  not  answer  the  writ  served  upon  him  in  his  individual  capacity. 
The  controverting  affidavit  filed  by  the  defendant  in  error  asserts  no 
claim  against  said  Robb  in  his  individual  capacity,  and  the  whole  record 
abundantly  shows  that  said  Robb  in  his  individual  capacity  was  not  a 
party  to  this  proceeding  as  same  was  presented  and  tried  in  the  court 
below,  and  the  mere  fact  that  the  clerk  had  erroneously  placed  his  name 
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on  the  docket  as  one  of  the  parties  will  not  vitiate  the  judgment,  because 
no  disposition  of  the  cause  is  made  as  to  him.  The  judgment  is  a  final 
judgment  and  disposes  of  all  the  actual  parties  to  the  cause  before  the 
court 

The  second  assignment  complains  of  the  judgment  as  being  unsup- 
ported by  the  evidence.  It  is  unnecessary  to  discuss  this  assignment,  as 
the  facts  above  found  by  us  as  disclosed  in  the  record  fully  support  the 
judgment  of  the  court  below.  We  are  of  the  opinion  that  the  over- 
whelming preponderance  of  the  evidence  sustains  the  findings  of  the 
trial  court,  and  the  judgment  of  said  court  should  be  in  all  things  affirmed 
and  it  is  so  ordered. 

Affirmed. 


Otto  Neitch,  Guardian,  v.  Annie  Hillman, 
Administratrix,  et  al. 

Decided  June  26,  1902. 

1.— Evidence— Transactions  with  Decedent. 

In  an  action  by  heirs  on  a  note  to  their  deceased  ancestor  testimony  by  the 
defendant  makers  that  the  deceased  got  from  them  a  lot  of  wood  in  payment, 
and  as  to  a  settlement  of  accounts  between  one  of  the  makers  and  deceased,  and 
that  some  of  the  makers  signed  the  note  only  as  sureties,  was  inadmissible  over 
objection  that  the  witnesses  were  oarties  and  the  testimony  inhibited  by  the 
statute  because  relating  to  and  involving  transactions  with  the  deceased. 

2. — Same— Erroneous  Admission— Reversal. 

When  it  is  manifest  from  the  record  that  the  court  was  influenced  by  illegal 
testimony  admitted  over  objection  duly  reserved,  the  judgment  will  be  reversed, 
although  there  is  some  competent  evidence  to  support  it. 

Appeal  from  the  County  Court  of  De  Witt.  Tried  below  before  Hon. 
C.  A.  Sumner. 

Thomas  Smoot,  for  appellant. 

Price,  Green  &  Oreen  and  Davidson  &  Bailey,  for  appellees.  * 

GARNETT,  Chief  Justice. — Otto  Neitch,  as  guardian  of  the  minor 
heirs  of  B.  P.  Gill,  deceased,  and  as  the  husband  of  the  remaining  adnlt 
heir  of  said  Gill,  brought  this  suit  in  the  County  Court  of  De  Witt 
County  against  Annie  Hillmann,  as  administratrix  of  the  estate  of  Henry 
Hillmann,  deceased,  and  James  Hickey  and  Gerhardt  Eilers,  to  recover 
upon  a  promissory  note  executed  by  the  said  Henry  Hillmann,  Hickey, 
and  Eilers  to  the  said  B.  F.  Gill.  The  defendants  pleaded  payment 
of  the  note  in  wood  received  by  Gill  from  the  administratrix  of  Hillman. 
At  the  trial  the  court  below  allowed  the  administratrix  and  the  defend- 
ant Eilers  to  testify,  over  the  objection  of  the  plaintiff,  that  they  were 
parties  to  the  suit  and  that  the  proposed  testimony  was  as  to  trans* 
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actions  with  the  deceased ;  that  Gill  got  a  quantity  of  cordwood  from  the 
gin  belonging  to  the  Hillmann  estate,  stating  the  amount  and  value; 
and  further  allowed  the  defendant  Eilers  to  testify  about  a  settlement 
of  accounts  between  him  and  Gill.  The  evidence  was  not  admissible 
for  the  reason  stated  in  the  objection  of  the  plaintiff  to  the  evidence. 
Bennett  v.  Land  and  Cattle  Co.,  1  Texas  Civ,  App.,  322;  Simpson  v. 
Brotherton,  62  Texas,  170;  Newton  v.  Newton,  77  Texas,  510. 

But  as  the  case  was  tried  by  the  court  without  a  jury,  the  appellees  con- 
tend that  there  was  other  evidence  sufficient  to  support  the  judgment, 
and  that  it  ought  to  be  presumed  that  the  court  was  not  influenced  in 
rendering  judgment  by  the  consideration  of  any  illegal  evidence.  It 
appears  from  the  record,  however,  both  from  the  conclusions  of  fact 
filed  by  the  court  and  the  bill  of  exceptions  allowed  by  him,  that  the 
illegal  testimony  of  these  witnesses  must  have  been  considered  in  arriving 
at  the  judgment.  The  bill  of  exceptions  was  allowed  by  the  judge  with- 
out qualification  after  the  rendition  of  the  judgment  and  the  filing  of  the 
conclusions  of  fact,  and  the  findings  of  fact  show  material  conclusions 
that  could  only  have  been  reached  by  a  consideration  of  the  objection- 
able evidence.  When  it  is  manifest  that  the  judgment  of  the  court  has 
been  influenced  by  incompetent  evidence  it  will  be  reversed,  although 
there  is  some  evidence  to  support  it.     Moore  v.  Kennedy,  81  Texas,  144. 

The  court  erred  also  in  permitting  the  defendants  Hickey  and  Eilers 
to  testify  that  they  signed  the  note  as  sureties  for  the  deceased,  Henry 
Hillman.  It  was  not  authorized  by  any  pleading  in  the  case  and  was 
not  admissible  as  against  the  plaintiff,  as  it  tended  to  show  a  trans- 
action with  the  deceased  Gill.  No  facts  were  sufficiently  pleaded  to 
show  a  release  of  the  defendants  Hickey  and  Eilers  by  Gill  as  sureties; 
and  the  evidence  was  not  admissible  for  the  purpose  of  giving  judgment 
over  against  the  estate  of  Hillman  in  their  favor,  because  no  such  relief 
was  asked. 

For  the  reasons  stated,  the  judgment  of  the  court  below  will  be  re- 
versed and  the  cause  remanded. 

Reversed  and  remanded. 


George  M.  Dilley  &  Son  v.  J.  H.  Batclifp. 

Decided  June  12,  1902. 

1. — Contract— Breach— Measure  of  Damages— Cotton  Gin  Profits. 

Where  appellees  contracted  to  sell  and  deliver  within  a  reasonable  time  cer- 
tain machinery  necessary  for  the  operation  of  a  cotton  gin,  with  notice  of  the 
purpose  for  which  it  was  wanted  and  of  the  character  and  extent  of  the  cotton 
ginning  season,  and  it  was  not  delivered  until  the  most  active  part  of  the  season 
was  past,  the  measure  of  damages  was  the  value  the  use  of  the  gin  would  have 
been  for  the  time  it  was  so  compelled  to  remain  idle,  and  this  could  not  be  more 
certainly  determined  than  by  ascertaining  the  net  profits  the  gin  would  have 
earned. 

Vol.  29  Civil— 35. 
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2.— Same— Saw  MilL 

A  different  rule,  however,  is  applied  as  to  delay  from  like  cause  in  getting 
a  saw  mill  into  operation  where  the  evidence  showed  there  was  no  special  season 
for  sawing  lumber,  and  that  logs  on  hand  at  the  mill  could  be  sawed  as  well 
after  the  delay,  and  the  measure  of  damages  here  is  the  cost  of  having  the  de- 
fective saw  mill  machinery  furnished  by  the  seller  repaired  and  was  in  good  con- 
dition. 

3.— Res  Adjudicate— Damages— Suit  on  Note. 

Although  the  defendant  in  an  action  brought  on  a  note  given  for  the  price 
of  certain  machinery  could  have  pleaded  therein  in  set-off  the  damages  he  sus- 
tained by  reason  of  plaintiff's  failure  to  deliver  the  machinery  in  proper  time, 
the  fact  that  defendant  did  not  do  so  will  not  estop  him  from  claiming  such 
damages  in  a  separate  suit,  and  a  plea  that  the  cause  of  action  for  the  damages 
was  adjudicated  in  the  suit  on  the  note  is  not  well  taken. 

Error  from  the  County  Court  of  Houston.  Tried  below  before  Hon. 
E.  Winfree. 

Campbell  &  McMeans,  for  plaintiffs  in  error. 

J.  W.  Madden,  John  I.  Moore,  and  Porter  Newman,  for  defendant  in 
error. 

GARRETT,  Chief  Justice.— This  action  was  brought  by  J.  H. 
Ratcliff  in  the  County  Court  of  Houston  County  against  Geo.  M.  Dilley 
&  Son  to  recover  damages  for  the  breach  of  their  contract  of  sale  of  cer- 
tain cotton  gin  and  sawmill  machinery  to  the  plaintiff.  We  are  of  the 
opinion  that  the  evidence  very  clearly  shows  the  breach  of  the  contract 
both  in  respect  to  the  pulley  or  fly  wheel  of  the  engine  by  which  the  cotton 
gin  was  to  be  put  in  operation  and  certain  parts  of  the  machinery  neces- 
sary to  the  operation  of  the  sawmill  after  the  ginning  season  was  over. 
The  only  questions  that  present  any  difficulty  grow  out  of  the  measure 
of  damages.  It  was  shown  that  the  defendants  were  fully  apprised  of 
the  purpose  for  which  the  plaintiff  wanted  the  machinery  and  of  the. 
character  and  extent  of  the  ginning  season,  and  undertook  to  deliver 
the  machinery  within  a  reasonable  time,  "all  complete"  and  "in  guaran- 
teed first-class  order."  The  contract  was  entered  into  on  July  26,  1899, 
and  the  delivery  was  not  completed  until  October  3,  1899.  The  most 
active  part  of  the  ginning  season  included  the  time  between  August  20th, 
by  which  time  the  delivery  should  have  been  completed,  and  October  3d, 

It  was  shown  with  a  reasonable  degree  of  certainty  that  the  plaintiff 
lost  in  profits,  in  not  being  able  to  put  his  gin  in  operation  before 
October  3d,  the  full  amount  allowed  for  that  reason.  While  the  true 
rule  of  estimating  the  damages  is  to  ascertain  the  value  the  use  of  the 
gin  would  have  been  for  the  time  it  lay  idle  by  reason  of  the  breach  of 
the  contract,  this  could  not  have  been  done  more  certainly  than  by  ascer- 
taining the  net  profits  the  plaintiff  would  have  made  in  ginning  cotton  if 
he  had  received  the  machinery.  6  Eng.  Rul.  Cases,  617-626.  So  we 
think  the  proper  measure  of  damages  was  applied  by  the  court  to  the 
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breach  with  respect  to  the  failure  to  supply  the  pulley  or  fly  wheel  for 
the  ginning  season,  and  that  the  amount  allowed  therefor  is  supported  by 
the  evidence. 

But  with  respect  to  the  sawing  of  lumber,  it  appeared  from  the  evidence 
that  there  was  no  special  season  for  that ;  that  it  was  done  at  odd  times, 
and  that  the  logs  on  hand  to  be  converted  into  lumber  would  remain  on 
hand  until  they  could  be  sawed.  It  was  not  like  the  ginning  of  cotton  be- 
longing to  customers  who  could  not  or  would  not  wait,  and  for  which  the 
season  would  pass  and  all  profits  be  lost.  And  although  the  plaintiff  tes- 
tified that  he  had  orders  ahead  for  all  the  lumber  that  he  could  saw 
at  the  time,  it  was  not  shown  that  he  failed  to  finally  fill  all  such  orders 
or  that  he  was  not  able  to  do  so.  Thus  it  will  be  seen  that  the  same 
measure  of  damages  should  not  be  applied  to  both  cases.  Not  only  were 
the  same  consequences  of  the  breach  not  reasonably  within  the  con- 
templation of  the  parties,  but  there  was  no  special  loss  shown  to  have 
resulted  from  a  failure  to  convert  the  logs  into  lumber  during  the  time 
the  sawmill  was  idle.  The  proper  measure  of  damages  suggested  by  the 
facts  in  evidence  in  case  of  the  defects  in  the  rocker  shaft  and  governor, 
by  reason  of  which  the  operation  of  the  sawmill  was  delayed,  was  the 
cost  of  having  them  repaired  and  put  into  good  condition,  which  would 
include  the  expense  of  sending  them  to  Palestine  and  of  any  necessary 
expense  and  loss  of  time  in  the  attempt  to  repair  the  same. 

While  the  plaintiff  may  have  pleaded  the  damages  for  the  breach  of 
the  contract  in  set-off  to  the  defendant's  action  upon  the  notes  given 
for  the  machinery,  he  did  not  do  so,  and  his  cause  of  action  therefor  was 
not  in  any  manner  drawn  into  that  suit,  consequently  the  cause  of  action 
in  favor  of  the  plaintiff  for  damages  was  not  adjudicated  by  the  judg- 
ment in  the  suit  upon  the  notes.  It  is  believed  that  what  has  been 
said  disposes  of  all  the  questions  likely  to  arise  upon  another  trial.  For 
the  reason  that  more  damages  were  allowed  for  the  defective  rocker 
shaft  and  governor  than  was  warranted  by  the  evidence,  the  judgment 
of  the  court  below  will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


E.  T.  Morrow  et  al.  v.  T.  N.  Fleming. 

Decided  June  10,  1902. 

1.— Trespass  to  Try  Title— -Boundaries— Requisite  Proof. 

Where  the  action  was  in  trespass  to  try  title  to  land  described  as  in  the 
north  half  of  a  certain  league  and  lying  north  of  a  certain  fence,  and  plaintiff 
showed  title  to  the  north  half  of  the  league,  and  the  defendant,  who  had  pleaded 
not  guilty  and  admitted  possession  of  land  north  of  the  fence,  denied  that  plaintiff 
had  title  thereto,  or  that  it  was  in  the  north  half  of  the  league,  plaintiff  was 
required,  since  the  action  was  in  fact  a  mere  boundary  contest,  to  show  that  the 
land  sued  for  lying  north  of  the  fence  was  within  the  boundaries  of  his  title. 

•  a. — Same — Defenses. 

Where  the  defendant  in  trespass  to  try  title  pleads  not  guilty,  he  may  de- 


548  29  Texas  Civil  Appeals  Eeports.        [lsi  District, 

fend  on  the  ground  that  the  title  proved  by  plaintiff  does  not  include  the  land 
sued  for,  and  failing  in  this,  may  then  urge  the  defense  of  title  by  limitation 
or  conveyance. 

3. — Practice — Demurrer  to  Evidence. 

Where  defendant's  attorney,  after  plaintiff's  had  closed  their  case,  stated 
that  he  would  urge  as  a  defense  that  plaintiff's  evidence,  standing  alone,  was 
insufficient  to  sustain  a  judgment,  but  proceeded  to  offer  testimony  for  the  de- 
fense without  invoking  the  judgment  of  the  court  as  to  the  sufficiency  of  the 
evidence,  this  did  not  amount  to  a  technical  demurrer  to  the  evidence. 

Appeal  from  Victoria.    Tried  below  before  Hon.  James  C.  Wilson. 

Fly  &  Hill,  for  appellants. 

Dabney  &  Lockett  and  J.  V.  Vanderiberg,  for  appellee. 

GILL,  Associate  Justice. — The  appellants  brought  this  suit  in  the 
f orm  of  an  action  of  trespass  to  try  title  to  recover  of  appellee  the  fol- 
lowing described  land :  Beginning  on  McKnightfs  lower  line  5778  varas 
from  Sideck's  upper  corner  on  the  San  Antonio  Eiver  at  a  point  where 
the  upper  line  of  the  Sideck  league  crosses  the  back  line  of  TerrelPs 
fence.  Thence  with  said  0.  L.  TerrelPs  fence  S.  75  E.  1500  varas  to  the 
division  line  of  said  league.  Thence  N".  15  B.  1240  varas  to  the  back 
line  of  the  league.  Thence  N".  75%  W.  with  the  said  back  line  1500 
varas  to  N.  or  N.  W.  corner  of  the  Sideck  league.  Thence  S.  15  W. 
1240  varas  to  the  place  of  beginning  containing  306  acres. 

Appellee  answered  by  general  denial,  not  guilty,  and  pleaded  limita- 
tion of  three,  five,  and  ten  years.  To  the  pleas  of  limitation  appellants 
replied  by  pleas  of  disability.  On  a  trial  by  the  court  without  a  jury 
the  contest  under  the  plea  of  not  guilty  developed  into  one  of  bound- 
ary, the  appellee  contending  that  the  upper  half  of  the  Sideck  league 
did  not  include  any  land  north  of  Terrell's  pasture  fence.  It  was 
also  contended  by  appellee  that  if  it  should  be  found  that  the  upper 
half  of  the  Sideck  league  included  land  north  of  said  fence  and  therefore 
the  land  in  controversy,  that  appellee  nevertheless  had  title  thereto  under 
a  deed  from  the  parents  of  appellants  and  also  by  limitation. 

The  conclusions  of  fact  found  by  the  court  are  as  follows : 

"(1)  I  find  that  the  plaintiffs  have  title  to  upper  or  northwest  half 
of  the  Anthony  Sideck  league,  derived  by  them  from  the  separate  estate 
of  their  mother,  Rosa  Morrow,  deceased. 

"(2)  The  land  sued  for  is  described  in  the  petition  as  a  part  of  this 
half  of  the  Sideck  league,  that  is,  of  this  half  divided  from  the  other 
half  by  a  line  running  from  the  front  to  the  back  of  the  league  parallel 
to  the  6ide  lines.  But  the  land  sued  for  is  described  as  lying  north  of 
Terrell's  middle  fence  and  in  the  defendant's  pasture.  The  evidence, 
in  my  opinion,  does  not  show  that  land  of  plaintiffs  is  situated  as  alleged 
by  them  in  the  defendant's  pasture  or  possession.  On  the  contrary,  I  am 
of  the  opinion  that  the  evidence  shows  that  no  part  of  the  land  of  plain- 
tiffs is  in  defendant's  possession  or  lay  north  of  Terrell's  pasture. 
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"(3)  I  find  for  the  defendant  upon  his  plea  of  not  guilty,  solely  on 
the  ground  that  plaintiffs  failed  to  show  the  land  to  which  they  had  title 
was  situated  in  the  possession  of  the  defendants,  and  I  find  as  a  fact  that 
plaintiff  showed  title  only  under  the  Sideck  survey  and  under  no  other 
survey. 

"(4)  I  find  that  the  defendant  failed  to  establish  his  plea  of  limita- 
tion, and  the  plaintiffs  were  shown  to  have  been  under  such  disability 
of  minority  as  to  protect  them  against  limitation." 

The  north  half  of  the  Anthony  Sideck  league  was  owned  by  Bosa  T. 
Morrow,  the  mother  of  appellants,  in  her  separate  right,  and  they 
showed  title  in  themselves  as  her  heirs. 

The  appellee  offered  in  evidence  a  deed  from  Rosa  T.  Morrow  and 
her  husband,  B.  T.  Morrow,  conveying  to  one  Harvey  648  acres  out  of  the 
north  half  of  the  Sideck.  This  deed  was  excluded  on  objection  because 
it  was  not  properly  acknowledged  by  the  wife.  It  was  then  offered  as 
the  deed  of  E.  T.  Morrow  as  a  basis  of  limitation  of  five  years  and  was 
admitted  for  that  purpose,  appellee  having  shown  a  conveyance  from 
Harvey  to  himself.  It  was  shown  that  of  this  648  acres  which  was  pur- 
chased and  conveyed  as  if  a  part  of  the  north  half  of  the  Sideck  league, 
appellee  sold  and  conveyed  348  acres  to  A.  C.  Terrell,  and  that  same  was 
inclosed  by  Terrell  within  his  pasture. 

The  evidence  was  conflicting  as  to  whether  the  north  half  of  the 
Sideck  included  any  land  north  of  Terrell's  fence  as  mentioned  in  the 
petition,  but  is  sufficient  to  support  the  judgment  of  the  trial  court 
that  it  did  not,  and  that  therefore  the  land  sued  for  alleged  to  be  bounded 
on  the  south  by  TerrelPs  fence  was  not  shown  to  belong  to  appellants. 
The  evidence  is  undisputed  that  appellants  owned  the  quantity  of  land 
sued  for  on  the  north  half  of  the  Sideck,  and  the  court  so  found. 

It  would  serve  no  useful  purpose  to  enter  into  a  detailed  discussion 
of  the  evidence.  It  has  the  usual  features  of  difference  of  opinion  of 
surveyors  as  to  the  length  of  lines,  meaning  of  maps,  and  conflicts  with 
adjoining  surveys.  For  the  purposes  of  this  opinion  the  foregoing  state* 
ment  of  the  facts  is  sufficient 

Under  the  fifth  assignment  it  is  contended  that  the  court  erred  in 
finding  for  defendant  on  the  ground  that  he  was  not  shown  to  be  in 
possession  of  the  land  sued  for,  and  under  the  sixth  that  it  was  error 
to  conclude  as  a  fact  that  he  was  not  shown  to  be  in  possession.  The 
seventh  and  eighth  assignments  present  the  same  propositions  in  an- 
other form.  We  have  already  found  that  the  evidence,  though  con- 
flicting, is  sufficient  to  support  the  fact  conclusion  of  the  court. 

In  further  support  of  these  propositions  it  is  urged  that  appellee  by 
his  plea  of  "not  guilty"  admitted  possession  of  the  land  sued  for,  and 
that  the  court  after  finding  that  the  plaintiffs  had  title  to  that  amount 
of  acreage  in  the  upper  half  of  the  Sideck  had  no  other  course  open 
than  to  find  for  appellants. 

We  are  of  opinion  the  appellants  in  urging  these  contentions  have 
misconceived  the  effect  of  the  plea  of  not  guilty  as  an  admission  of  pos- 
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session  and  put  a  strained  construction  upon  the  findings  of  the  trial 
court.  It  is  true  that  in  actions  of  trespass  the  plea  of  not  guilty  admits 
possession  by  defendant  and  denies  the  title  of  plaintiff.  In  such  case 
when  the  plaintiff  has  shown  title  to  the  land  described  in  his  petition 
he  is  entitled  to  his  judgment. 

In  the  case  at  bar  the  plaintiff  sues  for  land  described  as  a  part  of 
the  north  half  of  the  Sideck  league,  and  avers  that  it  is  situated  north 
of  Terrell's  fence.  The  appellee  admits,  by  his  plea  of  not  guilty,  that 
he  has  possession  of  306  acres  north  of  Terrell's  fence  as  described  in 
the  petition,  but  under  his  plea  can  and  does  deny  that  plaintiff  has  title 
thereto  and  denies  that  it  is  included  in  the  north  half  of  the  Sideck 
league.  In  this  way  suits  brought  and  answered  in  the  technical  form 
of  trespass  to  try  title  are  not  infrequently  upon  trial  converted  into 
mere  boundary  contests.  The  allegation  that  the  land  sued  for  is 
bounded  on  the  south  by  Terrell's  fence  becomes  the  controlling  allega- 
tion by  which  to  test  its  location  upon  the  ground,  and  though  appel- 
lants showed  title  to*  the  north  half  of  the  Sideck  league,  it  devolved 
upon  them  to  go  further  and  show  that  the  land  sued  for  as  lying  north 
of  Terrell's  fence  was  included  within  the  boundaries  of  their  title. 

A  fair  construction  of  the  trial  court's  findings  is  that  appellants 
showed  title  to  the  land  in  the  Sideck  league,  and  if  it  lay  north  of 
Terrell's  fence  and  ;n  appellee's  pasture  the  appellee  had  shown  no 
title  thereto  either  by  limitation  or  otherwise,  but  that  the  land  sued  for 
was  not  shown  to  be  included  in  the  Sideck,  as  that  survey  did  not 
extend  north  of  Terrell's  fence,  and  the  land  to  which  appellee  showed 
possession  in  himself  and  to  which  he  admitted  possession  in  his  plead- 
ings was  not  included  in  the  Sideck  survey. 

The  fact  that  appellee  sought  to  show  title  from  the  ancestor  of 
appellants  and  that  he  pleaded  limitation  has  nothing  to  do  with  the 
defenses  coming  under  the  plea  of  not  guilty.  He  may  first  defend  on 
the  ground  that  the  title  proved  by  appellants  does  not  include  the  land 
sued  for,  and  if  successful  on  that  issue  the  appellants  are  not  entitled 
to  judgment  whether  appellee  has  title  or  not.  If  that  defense  fails  or 
is  overthrown,  the  defendant  may  then  fall  back  upon  his  defense  of  title 
by  limitation  or  conveyance. 

Under  the  ninth  assignment  it  is  contended  that  as  appellee  demurred 
to  appellants'  evidence  before  offering  any  in  his  own  behalf,  the  court 
erred  in  not  rendering  judgment  for  appellants.  The  record  shows 
that  when  appellants  closed  their  case  on  the  proof,  appellants'  counsel 
stated  to  the  court  that  he  would  urge  as  a  defense  that  appellees 
evidence  standing  alone  was  insufficient  to  sustain  a  judgment  in  his 
favor.  He  did  not  however  invoke  the  judgment  of  the  court  as  to  the 
sufficiency  of  the  evidence,  bat  proceeded  to  offer  testimony  for  the 
defense. 

It  is  clear  to  us  that  this  did  not  amount  to  a  technical  demurrer  to  the 
evidence,  and  the  court  did  not  err  in  the  respect  complained  of. 

The  other  assignments  affect  only  the  issue  of  limitation,  and  as  the 
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court  did  not  sustain  that  defense  they  need  not  be  noticed.  Nor  in 
view  of  the  determination  of  this  appeal  is  it  necessary  to  dispose  of  the 
cross-assignments. 

No  errors  are  presented  which  require  a  reversal    The  judgment  is 
therefore  affirmed. 

Affirmed. 


S.  H.  Pabks  v.  St.  Louis  Southwestern  Railway  Company. 

Decided  June  7,  1002. 

1.— Master  and  Servant— Assumed  Risk— Evidence. 

Where  in  an  action  by  a  servant  to  recover  for  personal  injury  alleged  as 
resulting  from  the  masters  negligence,  the  evidence  is  left  in  such  condition  as 
to  suggest  that  the  injury  is  reasonably  referable  to  a  cause  within  the  domain 
of  the  servant's  assumed  risks,  a  verdict  for  the  defendant  will  be  upheld,  since 
the  burden  of  proof  is  on  the  plaintiff.  See  evidence  leaving  it  uncertain  as  to 
why  cars  became  uncoupled,  and  failing  to  show  that  the  uncoupling  resulted 
from  the  roadbed  and  track  being  out  of  repair,  rough,  and  unsafe. 

*,— Same— Negligence— Proof  by  Inference. 

Where  there  was  no  evidence  showing  the  condition  of  the  railroad  track 
at  the  place  of  an  accident  resulting  in  injury  to  a  train  employe,  and  it  was 
shown  that  the  air  brakes  were  found  uncoupled,  and  that  this  might  be  caused 
by  a  defective  or  rough  track,  or  might  occur  from  other  causes,  and  was  not 
unusual,  the  conclusion  that  the  cars  became  separated,  and  the  further  conclu- 
sion from  this  inference  that  the  track  was  rough,  and  hence  that  the  railway 
company  was  negligent  in  this  respect,  were  unwarranted  as  being  inference 
upon  inference.    McCray  v.  Railway,  89  Texas,  168,  distinguished. 

3.— Same— Presumption. 

Where  circumstantial  evidence  is  relied  on  to  prove  a  fact,  the  circumstances 
must  be  proved  and  not  themselves  presumed,  since  no  presumption  can  be  drawn 
from  a  presumption,  and  if  there  be  no  fixed  or  ascertained  facts  from  which  the 
inference  of  another  fact  may  be  drawn,  the  law  permits  none  to  be  drawn 
from  it. 

4. — Same— Contributory  Negligence — Issue  for  Jury. 

Where  plaintiff,  a  brakeman,  was  in  the  cupola  of  the  caboose,  contrary  to 
a  known  rule  of  the  company  which  required  him  to  be  on  the  top  of  the 
caboose,  and  there  was  evidence  that  had  he  been  on  top  he  might  not  have  been 
injured,  since  the  jar  which  threw  him  was  not  greater  than  that  occuring  in 
ordinary  couplings,  and  the  testimony  was  conflicting  as  to  whether  the  con- 
ductor ordered  him  to  remain  in  the  caboose,  the  court  did  not  err  in  submitting 
the  issue  of  contributory  negligence  to  the  jury.  Following  Choate  v.  Railway, 
91  Texas,  410. 

Error  from  Tarrant.    Tried  below  before  Hon.  W.  D.  Harris. 

Wynne,  McCart  &  Bowlin  and  Carden  &  Carden,  for  plaintiff  in  error. 

Glass,  Estes  &  King,  W.  P.  McLean,  and  E.  B.  Perkins,  for  defendant 
in  error. 

CONNER,  Chief  Justice. — We  take  the  following  statement  of  this 
case  from  the  brief  of  plaintiff  m  error. 
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"This  suit  was  instituted  by  plaintiff  in  error  in  the  District  Court 
of  Tarrant  County,  Texas,  for  the  recovery  of  $20,200  for  personal  in- 
juries alleged  to  have  been  sustained  by  him,  while  in  the  service  of  the 
defendant  in  error,  through  the  negligence  of  the  latter,  and  among 
other  things  he  alleged  that  his  injuries  were  caused  by  reason  of  the 
negligence  of  the  engineer  of  defendant  in  error  in  charge  of  the 
engine  propelling  a  train  containing  a  caboose  in  carelessly,  negligently, 
and  recklessly  operating  said  engine  and  train,  causing  the  same  to  give 
a  violent  and  sudden  lurch,  throwing  plaintiff  from  the  cupola  of  the 
caboose,  where  plaintiff  was  in  the  performance  of  his  duties,  to  the 
floor  of  said  caboose,  painfully,  seriously,  and  permanently  injuring  him. 
He  further  alleged  that  his  injuries  were  due  to  defendant's  negligence 
in  not  having  its  train  properly  coupled  and  in  providing  unsafe  and 
defective  coupling  appliances,  which  caused  said  train  to  separate,  and 
thereafter  the  two  parts  to  collide,  the  force  of  which  collision  caused 
plaintiff  to  be  thrown  to  the  floor  of  the  caboose;  and  further,  that  his 
injuries  were  due  to  the  negligence  of  defendant  in  furnishing  on  its 
trains  unsafe  and  unsuitable  drawheads  and  coupling  appliances,  and  in 
permitting  its  track  and  roadbed  at  said  place  to  become  unsafe,  danger- 
ous, uneven,  and  rough. 

Defendant  in  error  pleaded  a  general  demurrer  and  general  denial, 
and  substantially  that  plaintiff  in  error  was  guilty  of  negligence  which 
was  the  proximate  cause  of  his  injury,  and  that  his  injuries  were  the 
result  of  an  unavoidable  and  unforeseen  accident,  and  was  the  result  of 
a  risk  assumed  by  plaintiff  in  error  when  he  entered  the  service  of 
defendant  in  error,  and  that  his  injuries  were  caused  by  failing  to  obey 
the  rules  and  regulations  of  defendant,  by  reason  of  the  fact  that  it  was 
his  duty  to  be  on  top  of  the  train  at  the  time  of  the  accident,  which  duty 
he  failed  to  discharge,  and  that  defendant  used  due  care  in  maintaining 
and  inspecting  its  engines,  cars,  and  couplings,  and  in  the  construction 
and  maintenance  of  its  roadbed  and  tracks  and  keeping  the  same  in 
repair." 

A  trial  before  a  jury,  on  December  15,  1900,  resulted  in  a  verdict  and 
judgment  in  favor  of  defendant  in  error. 

The  point  most  seriously  urged  in  behalf  of  a  reversal  arises  from  the 
action  of  the  court  in  giving  the  following  special  instruction,  to  which 
error  is  assigned,  to  wit :  "The  evidence  in  this  case  fails  to  show  that 
the  roadbed  of  defendant  at  the  time  and  place  of  the  alleged  injury 
was  out  of  repair  or  rough  or  unsafe,  and  you  will  not  consider  that 
ground  of  negligence  alleged  in  plaintiff's  petition." 

One  theory  of  plaintiff's  case  was  that  about  midway  of  the  freight 
train  upon  which  he  was  a  brakeman  a  patent  coupler  on  one  of  the  cars 
opened  or  became  detached  from  the  like  coupler  on  the  adjacent  car, 
thereby  causing  a  separation  of  the  cars  and  an  uncoupling  of  the  air 
hose  or  brake  with  which  part  of  the  train  was  supplied;  which  in 
sequence  caused  the  forward  part  of  the  train  to  suddenly  stop  and 
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thereby  produce  such  jar,  when  the  detached  cars  behind  ran  against 
the  forward  car,  as  to  throw  plaintiff  in  error  from  his  position  in 
the  cupola  of  the  caboose  to  the  floor  of  the  car  below,  and  to  injure 
him  as  alleged.  While  a  number  of  witnesses  testify  that  the  accident 
or  injury  was  caused  in  this  manner,  we  think  it  evident  from  the  whole 
testimony  that  the  conclusion  that  the  train  separated  is  but  an  inference 
drawn  from  the  fact  that  the  air  hose  between  the  cars  indicated  was 
immediately  thereafter  found  uncoupled.  No  witness  testifies  that  he  saw 
such  separation  and  the  cars  were  found  coupled  as  usual,  though  the  air 
was  uncoupled  as  stated.  The  results  were  natural  consequences  of 
such  separation  of  the  train,  but  the  evidence  does  not  exclude  the  con- 
clusion that  such  results  might  also  have  been  occasioned  by  some 
sudden  jerk  caused  in  the  operation  of  the  engine,  or  perhaps  by  an 
unaccounted  for  separation  of  the  air  brakes  without  a  separation  of 
the  cars.  It  is  also  a  fact  that  no  witness  testified  that  the  roadbed  or 
track  of  defendant  in  error  was  out  of  repair,  rough,  o?  unsafe  at  the 
time  and  place  of  the  accident  or  supposed  separation  of  the  train.  There 
was  testimony,  however,  tending  to  show  that  cars  coupled  as  these,  run- 
ning over  a  rough  track,  were  liable  to  become  uncoupled,  and  it  is  hence 
insisted  that  it  should  have  been  left  to  the  jury  to  determine  whether 
there  was  such  rough  track,  and  whether  defendant  in  error  was  guilty 
of  negligence  in  relation  thereto  from  the  mere  fact  of  accident  or 
injury  as  shown.  We  have  not  been  able  to  agree  with  this  contention. 
In  addition  to  what  we  have  stated  above  it  was  shown  that  the  couplers 
mentioned  might  also  have  been  detached  by  means  of  a  lever  con- 
structed for  that  purpose  at  the  side  of  the  car,  although  there  was 
no  evidence  that  any  person  had  so  operated  the  lever.  There  was  also 
evidence  to  the  effect  that  couplers  of  the  kind  stated  at  times  would,  be- 
come separated  from  other  causes.  E.  F.  Phillips,  who  was  the  con- 
ductor of  the  train  at  the  time,  and  who  testified  in  behalf  of  plaintiff 
in  error,  among  other  things,  testified  on  this  subject:  "This  coupler 
was  a  master  car  builder's  coupler.  There  are  several  kinds  of  automatic 
couplers,  the  Tower,  the  Anchor,  and  several  others,  all  on  the  same 
principle,  however.  Whenever  from  any  cause  the  pin  pulls  out  the 
train  uncouples.  They  ordinarily  uncouple  and  we  can't  tell  what  does 
it,  but  there  are  instances  where  they  uncouple  if  you  have  too  much 
slack  in  the  drawhead,  that  is,  spring  in  the  drawhead,  and  let  the 
drawhead  extend  out  from  the  car  and  that  will  raise  the  link  and  raise 
the  pin ;  that  is  one  case,  and  another  is  if  the  pin  is  a  little  worn.  If 
there  is  slack  in  the  spring  of  the  drawhead,  that  is,  if  the  timbers  are 
worn,  that  is,  the  draft  castings  that  are  in  the  draft  timbers  of  the  car, 
if  it  becomes  worn  and  lets  the  spring  of  the  drawhead  too  far,  when  it 
pulls  out  so  far  it  will  raise  this  chain  that  is  fastened  to  the  pin  and 
is  also  fastened  to  the  car  on  a  deadwood  on  the  end  of  the  car,  if  there 
is  too  much  spring  and  too  much  give  in  the  spring  of  the  drawhead  and 
it  pulls  out  too  far,  it  will  pull  the  pin  out  Another  cause  is,  if  this  pin 
that  drops  in  there  is  a  little  bit  worn  and  gets  wet,  the  slug  will  some- 
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times  slip  up  and  uncouple  itself  in  wet,  rainy  weather,  if  the  pin  is  a 
little  bit  worn.  The  pin  is  not  more  liable  to  do  that  the  lighter  it  is; 
don't  know  that  the  weight  of  the  pin  has  anything  to  do  with  it,  but  if 
the  pin  is  worn  to  a  bevel  under  the  slug  in  rain  they  will  come  un- 
coupled, and  they  very  often  come  uncoupled  .when  we  can't  account 
for  it" 

This  evidence  is  quoted  merely  to  show  that  if  it  be  conceded  that  the 
train  separated  it  by  no  means  follows  that  it  was  caused  by  a  rough  track 
or  roadbed.  Numerous  cases  might  be  cited  where  it  has  been  held  in  the 
case  of  passengers  that  an  unusual  accident  or  injury  will  authorize  the 
presumption  of  negligence,  and  it  is  insisted  that  this  principle  applies 
in  behalf  of  an  employe.  The  recent  case  of  Railway  v.  McCray,  34 
Southwestern  Reporter,  95,  cited  in  support  of  this  contention,  was  one 
in  which  the  death  of  McCray,  who  was  in  the  service  of  the  railway 
company,  was  caused  by  a  steel  rail  falling  from  a  flat  car  on  which  it 
was  loaded.  In  that  case,  however,  it  was  shown  that  the  accident  could 
not  have  happened  had  the  car  been  properly  loaded,  and  the  inference 
of  negligence  in  loading  the  car  was  therefore  held  to  be  justified.  So 
also  in  the  case  of  Railway  v.  Haden,  the  Court  of  Civil  Appeals  for  the 
Fifth  District,  in  an  opinion  not  yet  published,  but  which  counsel  have 
kindly  furnished  us,  held  that  an  inference  of  negligence  on  the  part  of 
the  master  in  failing  to  furnish  or  keep  in  repair  the  machine  upon  which 
Haden  was  working  was  justified  by  proof  of  the  injury,  and  further 
evidence  that  excluded  the  idea  that  the  injury  could  have  happened 
from  a  cause  other  than  some  defect  in  the  machinery.  The  facts  of 
this  case,  however,  fail  to  bring  it  within  the  principle  announced  in  the 
cases  just  cited.  The  evidence  here  by  no  means  supports  the  conclu- 
sion that  the  separation  of  cars,  if  any,  and  the  injury  to  plaintiff  in 
error  could  have  been  alone  caused  by  a  defective  track. 

Ordinarily  as  between  master  and  servant — employer  and  employe — 
the  servant  by  his  employment  assumes  all  of  the  risks  ordinarily  inci- 
dent to  his  employment,  as  well  as  the  risk  of  injury  caused  by  the  negli- 
gence of  a  fellow  servant,  and  it  would  seem  that  in  a  suit  on  the  part 
of  the  employe  the  evidence  to  authorize  recovery  by  him  should  not 
be  left  in  such  condition  as  to  suggest  that  the  injury  is  as  reasonably  re- 
ferable to  a  cause  within  the  domain  of  the  servant's  assumed  risks  as  to 
the  negligence  of  the  master.  It  will  be  seen  from  the  testimony  quoted 
above  that  the  proof  indicates  that  uncouplings  of  the  character  here  in-* 
sisted  upon  are  by  no  means  unusual, — that  they  sometimes  occur  with- 
out being  attributable  to  any  ascertainable  negligent  act.  Under  such 
circumstances  the  burden  was  upon  plaintiff  in  error  to  establish  the  fact 
of  negligence  charged,  and  the  proof  relied  upon  was  not  only  insufficient 
under  the  circumstances  to  establish  negligence  in  the  particular  now 
under  consideration,  but  also  required  the  court,  when  requested  to  give 
the  charge  objected  to. 

Mr.  Black  in  his  work  on  Proof  and  Pleadings  in  Accident  Cases,  sec- 
tion 5,  says :     "It  is  not  necessary  that  the  evidence  be  direct  and  posi- 
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tive;  negligence  may  be  proved  as  well  by  circumstances  and  presump- 
tions, from  which  the  inference  or  conclusion  of  negligence  may  be 
fairly  drawn;  but  such  presumptions  and  circumstances  to  be  legally 
sufficient  to  rest  verdicts  upon,  must  be  the  conclusion  from  facts  proven 
or  admitted  in  the  case,  and  not  presumptions  drawn  from  presumptions, 
which  in  all  cases  of  legal  evidence  are  too  weak  and  uncertain  to 
support  judgments  and  verdicts."  This  is  but  declaratory  of  the  general 
rule.  See  Railway  v.  Porter,  73  Texas,  304;  Douglass  v.  Mitchell,  35  Pa. 
St.,  440;  Richmond  v.  Aiken,  25  Vt.,  324.  In  the  case  of  Douglas  v. 
Mitchell,  supra,  it  is  said  (quoting  from  the  head  nste) :  "Whenever  cir- 
cumstantial evidence  is  relied  upon  to  prove  a  fact,  the  circumstances 
must  be  proved  and  not  themselves  presumed;  no  presumption  can  be 
drawn  from  a  presumption ;  if  there  be  no  fixed  or  ascertained  fact  from 
which  the  inference  of  another  fact  may  be  drawn,  the  law  permits  none 
to  be  drawn  from  it." 

To  adopt  the  contention  of  plaintiff  in  error  would,  we  think,  under 
the  circumstances  of  this  case,  certainly  contravene  the  principle  here  so 
clearly  stated.  Negligence,  save  in  those  cases  in  which  it  is  to  be 
necessarily  inferred  from  the  nature  of  the  accident,  as  was  the  fact  in 
the  McCray  and  Haden  cases,  is  ordinarily  presumed  from  the  happen- 
ing of  an  unusual  accident  on  the  ground  that  the  train,  machinery,  or 
appliances  involved  is  under  the  control  of  the  master,  and  that  the 
condition  thereof  is  therefore  peculiarly  within  his  knowledge.  It  is 
hence  insisted  that  this  principle  would  not  apply  in  the  case  now  before 
us,  inasmuch  as  if  the  roadbed  or  track  was  defective  or  rough  it  must 
have  been  obvious, — as  apparent  to  plaintiff  in  error  as  to  any  one  else, 
— and  there  was  an  entire  absence  of  effort  on  his  part  to  offer  direct 
proof  of  any  defect  in  the  roadbed  or  railway  track.  But  without 
adopting  this  contention,  we  are  of  opinion  that  the  duty  that  rested 
upon  the  defendant  in  error  in  respect  to  its  track  was  that  of  ordinary 
care  to  safely  construct  and  maintain  it.  It  seems  clear  to  us  that  to 
conclude  that  the  cars  became  detached  because  the  air  brakes  were  found 
uncoupled,  and  to  further  conclude  from  this  inference  that  the  track 
or  roadbed  was  rough,  and  then  to  further  conclude  that  the  master  was 
guilty  of  negligence  in  respect  thereto,  is  to  base  inference  upon  infer- 
ence, and  therefore  violative  of  the  uniform  rule  on  that  subject. 

It  is  also  earnestly  insisted  under  the  third,  eighth,  eleventh,  and 
twelfth  assignment  that  the  court  was  in  error  in  submitting  the  issue  of 
contributory  negligence,  because  there  was  no  evidence  requiring  it. 
But  we  have  not  felt  that  we  could  so  conclude  under  the  rule  laid  down 
in  the  opinion  by  Chief  Justice  Gaines  in  Choate  v.  Railway,  91  Texas, 
410.  It  was  shown  that  the  rules  of  the  company  were  known  to  plain- 
tiff. A  rule  required  him  to  be  on  top  of  the  train  when  entering  sta- 
tions, as  was  the  fact  here ;  there  was  evidence  that  the  jar  which  threw 
plaintiff  from  the  cupola  was  not  greater  than  that  occurring  in  ordinary 
couplings,  and  that  had  plaintiff  in  error  been  on  top  of  the  car  as  re- 
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quired  by  the  rule  he  might  not  have  been  injured.  There  was  also  per- 
haps some  slight  evidence  that  the  position  assumed  by  him  in  the  cupola 
of  the  car  was  not  a  secure  one,  and  we  feel  hardly  prepared  to  say  that  a 
voluntary  violation  of  the  rule,  and  the  voluntary  assumption  of  a  more 
dangerous  position  in  the  cupola,  was  not  such  evidence  of  contributory 
negligence  as  required  the  submission  of  the  issue  to  the  jury.  It  is 
true  that  the  plaintiff  in  error  testifies  that  he  was  directed  by  the  con- 
ductor to  remain  in  the  caboose.  If  this  be  true,  then,  under  the  rules 
of  the  company  he  was  required  to  obey  the  instruction,  and  hence  was 
in  the  place  of  his«duty.  The  testimony  of  the  conductor,  however, 
when  considered  as  a  whole,  tended  to  contradict  plaintiff  in  error  on 
this  point  So  that  as  an  entirety  we  can  not  say  that  the  evidence  was 
such  as  to  authorize  the  court  to  assume  that  plaintiff  in  error  in  fact 
had  been  instructed  to  remain  in  the  caboose  and  was  free  from  negli- 
gence in  assuming  the  position  he  was  in  at  the  time  of  the  accident,  and 
to  therefore  take  the  issue  of  contributory  negligence  from  the  jury- 
Other  assignments  need  but  brief  notice.  The  ground  of  objection  to 
the  excluded  evidence  mentioned  in  the  twenty-seventh  assignment  of 
error  is  not  stated.  The  testimony  of  the  witness  Bolin  substantially 
embodied  the  excluded  evidence  mentioned  in  twenty-third  assignment 
of  error,  and  the  application  of  the  plaintiff  in  error  for  a  situation  as 
brakeman  was  admissible,  if  for  no  other  reason,  to  show  his  acceptance 
of  and  agreement  to  the  rules  and  regulations  of  the  company;  the  ob- 
jection being  to  the  whole  and  not  to  such  portions  as  were  immaterial. 
Other  assignments  will  be  overruled  without  mention,  we  having  found 
no  reversible  error  therein.  The  issues  raised  by  the  legal  evidence  hav- 
ing been  fairly  submitted  to  the  jury,  the  verdict  will  not  be  disturbed. 
The  judgment  is  affirmed. 

Affirmed. 


W.  L.  Stephens  v.  W.  H.  Porter. 

Decided  June  21,  1902. 

1.— School  Land  Purchase— Filing  on  Sunday. 

An  application  to  purchase  State  school  land  is  not  void  because  filed  hi 
the  General  Land  Office  on  Sunday,  since  the  law  does  not  impose  on  the  heads 
of  the  State  departments  any  restrictions  as  to  performing  official  acts  on  Son- 
day,  and  such  filing  is  not  "labor  on  Sunday"  such  as  is  prohibited  by  the  penal 
statutes. 

8.— Same— Charge. 

Where  in  an  action  to  recover  State  school  land  plaintiff  claimed  under  an 
application  to  purchase  indorsed  as  filed  in  the  General  Land  Office  on  September 
5th,  which  was  Sunday,  and  there  was  evidence  that  the  date  was  a  mistake, 
and  defendant's  application  was  filed  on  September  7th,  an  instruction  that 
plaintiff  was  entitled  to  recover  if  his  application  was  filed  on  any  other  day 
than  Sunday,  about  the  time  he  made  it,  was  error  in  denying  a  recovery  if  the 
application  was  filed  on  Sunday,  and  also  in  permitting  a  recovery  although  it 
was  filed  after  defendant's  application. 
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3.— Same— Evidence  Raising  Issue— Charge. 

The  court  properly  refused  to  charge  that  the  uncontroverted  evidence  showed 
that  an  application  to  purchase  was  filed  in  the  General  Land 'Office  on  Sunday 
where,  although  it  was  indorsed  as  filed  on  that  day,  the  chief  clerk  testified  that 
it  could  not  have  been  filed  then,  because  the  office  was  always  closed  on  Sunday. 

Appeal  from  Hall.    Tried  below  before  Hon  G.  A.  Brown. 

J.  K.  Duke  and  H.  E.  Beaver,  for  appellant. 

W.  M.  Pardue,  for  appellee. 

HUNTER,  Associate  Justice. — This  suit  of  trespass  to  try  title  was 
brought  by  appellee  on  the  25th  day  of  November,  1899,  to  recover  sec- 
tion 58,  block  18,  public  school  land  in  Hall  County.  The  appellant 
pleaded  not  guilty.  The  case  was  tried  by  a  jury,  who  found  a  verdict 
for  appellee  upon  which  judgment  was  rendered,  and  therefrom  this 
appeal  was  taken. 

The  facts  are  substantially  as  follows:  On  September  3,  1897,  Por- 
ter was  an  actual  settler  on  the  section  involved  and  was  in  every  respect 
eligible  to  purchase  it  from  the  State.  It  was  on  the  market  as  dry 
grazing  land  at  $1  per  acre.  On  the  date  aforesaid  he  made  out  and 
swore  to  his  application  to  purchase  same  and  sent  it  by  mail  to  the 
Commissioner  of  the  General  Land  Office,  at  Austin.  On  the  back  of  it 
is  found  this  indorsement:  "Received  in  General  Land  Office  Sept.  5, 
1897.  Andrew  J.  Baker,  Commissioner."  The  obligations  filed  with 
and  cash  payment  made  to  the  Treasurer  as  required  by  law.  His  appli- 
cation was  rejected  by  the  Commissioner,  for  what  reason  does  not 
appear.  He  has  continued  to  occupy  said  section  as  his  home  ever  since 
his  settlement  thereon,  and  has  every  year  regularly  tendered  the  pay- 
ments of  interest  and  principal  required  by  law,  which  have  been  as 
regularly  declined  and  returned  by  the  Treasurer.  He  also  tendered  the 
Commissioner  his  proofs  of  three  years  occupancy  of  said  section,  which 
were  also  rejected. 

The  evidence  tended  to  prove  that  the  application  of  Porter  was 
received  and  filed  in  the  General  Land  Office  on  September  5,  1897,  as 
the  Commissioner's  indorsement  thereon  showed,  which  was  Sunday. 
J.  J.  Terrell,  chief  clerk  of  the  Land  Office,  however,  testified  that  "the 
application  could  not  have  been  received  in  the  General  Land  Office  of 
Texas  on  Sunday,  for  the  Land  Office  is  closed  on  that  day  and  is  always 
closed  on  Sunday;"  that  about  that  time  they  were  very  much  rushed 
with  land  sales  and  had  to  employ  extra  and  inexperienced  clerks,  who 
often  made  mistakes,  and  from  this  he  concluded  that  the  indorsement 
made  thereon  by  the  Commissioner  that  it  was  "Received  in  the  General 
Land  Office  on  Sept.  5,  1897,"  was  a  mistake.  The  6th  of  September, 
1897,  was  a  legal  holiday. 

On  the  original  application  of  Porter  what  seems  to  be  a  pen  erasure 
is  found  both  before  the  "3"  in  the  date  of  the  application  and  the  "3" 
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in  the  date  of  the  jurat,  and  also  before  the  "5"  in  the  date  of  filing,  but 
the  record  does  not  disclose  what  was  erased,  if  anything. 

Stephens  owned  section  6,  block  20,  public  school  land,  and  was  an 
actual  settler  thereon  and  had  been  for  more  than  three  years  prior  to 
September  4,  1897,  and  on  that  day  made  out  and  swore  to  his  applica- 
tion to  purchase  said  section  58,  and  also  sections  28  and  32,  and  set  this 
joint  application  by  mail  to  the  Commissioner  of  the  General  Land  Of- 
fice, at  Austin,  who  received  and  filed  the  same  September  7,  1897,  and 
at  the  same  time  sent  his  obligation  and  cash  payment  to  the  Treasurer,— 
all  of  which  were  rejected,  but  for  what  reason  the  record  fails  to  disclose. 
Afterwards  during  the  same  month  he  made  separate  applications,  obli- 
gations, and  cash  payments  for  each  section,  and  on  October  21,  1897, 
the  Commissioner  awarded  him  section  58  upon  his  original  application, 
dated  September  4,  1897,  and  on  the  same  day  awarded  him  sections  28 
and  32  on  his  subsequent  separate  applications,  which  last  named  two 
sections  he  accepted  and  sold  before  this  suit  was  filed.  He  has  made 
all  payments  required  by  law  on  section  58,  and  his  account  is  in  good 
standing  in  the  Land  Office  and  treasury  as  to  said  section. 

It  appears  that  after  Stephens  acquired  his  home  section,  and  before 
his  application  of  September  7,  1897,  he  applied  for  another  section 
(48),  which  was  awarded  to  him,  and  he  sold  it  to  one  Daniel,  who  had 
settled  on  it  and  kept  up  his  payments,  making  four  additional  sections 
to  the  home  section  of  Stephens,  and  the  court  charged  the  jury  that  he 
was  entitled  to  but  three,  and  that  as  he  had  also  purchased  sections  28 
and  32,  and  sold  them,  he  was  precluded  from  purchasing  section  58,  and 
that  they  could  not  find  for  him.  To  this  charge  the  appellant  Stephens 
assigns  error.  This  assignment  seeks  to  raise  a  serious  question,  as  it 
seems  the  law  contemplates  that  a  settler  is  entitled  to  purchase  bnt 
three  additional  sections  to  his  home  section.  Hazlewood  v.  Rogan,  67 
S.  W.  Rep.,  82.  We  do  not  find  it  necessary,  however,  to  decide  it  in 
this  case.  The  jury  were  instructed  that  though  defendant  Stephens 
had  no  title  to  the  section  yet  they  could  not  find  for  plaintiff  Porter  on 
that  ground,  but  must  find  for  him,  if  at  all,  upon  the  strength  of  his 
own  title.  The  jury  were  also  charged  that  an  application  to  purchase 
land  filed  on  Sunday  would  be  void  and  no  rights  would  result  therefrom 
to  the  appellant,  and  unless  the  plaintiff  had  shown  that  section  58  had 
been  appraised  by  the  Commissioner  at  $1  per  acre,  and  the  county  clerk 
notified  thereof  before  the  plaintiff's  application  was  filed  in  the  Land 
Office,  and  had  shown  that  his  application  was  not  filed  on  Sunday,  then 
to  find  that  he  take  nothing  by  his  suit.  But  if  they  found  that  the  land 
had  been  appraised  at  $1  by  the  Commissioner  and  the  county  clerk  so 
notified  in  writing  prior  to  the  time  of  plaintiff's  application,  and  if  the 
application  was  not  filed  on  Sunday,  but  about  the  time  or  soon  after 
he  made  it,  then  to  find  for  him,  as  the  uncontroverted  evidence  proved 
that  the  law  governing  his  application  had  otherwise  been  complied  with. 

We  think  the  learned  judge  erred  in  charging  the  jury  that  if  the 
application  of  Porter  was  filed  in  the  General  Land  Office  on  Sunday  it 
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would  be  void,  and  that  he  would  acquire  thereby  no  right  to  the  land 
applied  for  therein.  There  is  no  law  in  Texas  prohibiting  the  Commis- 
sioner of  the  General  Land  from  holding  his  office  open  on  Sunday,  or 
any  legal  holiday,  or  from  performing  official  acts  on  those  days. 
Neither  our  Constitution  nor  our  civil  statutes  lay  any  such  restrictions 
upon  the  Governor  nor  upon  any  of  the  heads  of  the  State  departments, 
probably  because  it  might  sometimes  be  necessary  for  them  to  perform 
their  official  functions  on  those  days.  Our  criminal  statute  provides 
that  any  person  who  shall  "labor  on  Sunday"  shall  be  fined,  etc.  Labor 
is  defined  as  follows:  "To  exert  muscular  strength;  to  exert  one's 
strength  with  painful  effort,  particularly  in  servile  occupations ;  to  work ; 
to  toil."  Webster's  Int.  Die,  821.  The  terms  as  used  in  the  criminal 
statutes  does  not  apply  to  an  officer  engaged  in  the  performance  of  his 
official  duties.  The  common  law  did  not  prohibit  officers  from  doing 
ministerial  acts  on  Sunday  nor  on  holidays.  It  declared  that  Sunday 
was  dies  non  juridicus, — not  a  judicial  ot  court  day, — but  our  statute 
has  modified  the  common  law  by  simply  declaring  that  "no  civil  suit 
shall  be  commenced,  nor  shall  any  civil  process  be  issued  or  served  on 
Sunday,  or  any  legal  holiday,  except  in  cases  of  injunction,  attachment, 
or  sequestration."  This  exception  operates  as  a  modification  of  that 
law,  according  to  a  well  known  rule  of  construction.  Under  this  statute 
it  has  been  held  that  a  sale  under  execution  and  sheriffs  deed  made  on 
a  legal  holiday  was  valid.  Crabtree  v.  Whitesell,  65  Texas,  11.  See 
also  Railway  v.  Harding,  63  Texas,  162,  where  it  was  held  proper  and 
valid  for  a  district  court  to  try  a  cause  on  a  legal  holiday. 

In  Insurance  Company  v.  Shrader,  89  Texas,  35,  it  was  held  by  our 
Supreme  Court  that  an  application  for  writ  of  error  received  by  the 
clerk  of  this  court  on  Sunday  and  so  indorsed,  but  not  filed  until  Mon- 
day, must  be  considered  as  filed  on  Sunday  and  valid.  The  reasoning 
of  our  Supreme  Court  in  the  three  cases  cited  leaves  no  doubt  in  our 
minds  that  the  application  of  Porter  to  purchase  section  58  in  this  case 
was  not  void  by  reason  of  its  being  received  and  filed  in  the  General 
Land  Office  on  Sunday,  but  was  as  valid  in  all  respects  as  if  received 
and  filed  on  any  other  day  in  the  week. 

The  court  further  instructed  the  jury  that  if  Porter's  application  and 
obligation  were  "filed  in  the  General  Land  Office  on  any  other  day  than 
Sunday,  about  the  time  or  soon  after  he  made  them,"  then  they  should 
find  for  him,  as  the  uncontroverted  evidence  showed  that  the  law  had 
otherwise  been  fully  complied  with.  This  charge  was  erroneous  in  two 
respects, — first,  in  denying  Porter  the  right  to  recover  unless  his  appli- 
cation was  filed  on  some  day  other  than  Sunday ;  and  second,  it  was  too 
indefinite  as  to  the  day  of  filing  which  would  authorize  him  to  recover 
the  land  from  Stephens.  "About  the  time  or  soon  after  he  made  them" 
(the  application  and  obligation),  might  mean  within  one  or  two  days, 
or  within  three  or  four  or  a  dozen  days,  which,  of  course,  would  be  after 
Stephens'  application  was  filed. 
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It  is  insisted  by  appellant's  counsel  that  the  evidence  shows  that 
Porter's  application  was  filed  on  Sunday,  and  that  there  is  no  evidence 
that  it  was  filed  on  any  other  day.  His  third  assignment  is  as  follows: 
"The  verdict  of  the  jury  is  not  supported  by  the  evidence  in  this,  that 
the  evidence  shows  that  plaintiff's  application  to  purchase  section  58 
was  filed  in  the  Land  Office  on  September  5,  1897,  which,  it  is  undis- 
puted, was  Sunday.  No  other  testimony  was  before  the  jury  as  to  its 
having  been  filed  on  any  other  day  or  at  any  time." 

His  fourth  assignment  of  error  complains  of  the  court's  refusal  to 
give  a  special  charge  asked,  which  is  as  follows :  "You  are  chaTged  that 
the  uncontroverted  evidence  shows  that  the  plaintiff  filed  his  applica- 
tion to  purchase  the  land  in  controversy  in  the  General  Land  Office  on 
the  5th  day  of  September,  1897,  which  the  uncontroverted  evidence 
shows  was  on  Sunday,  and  the  application  is  therefore  void.  You  will 
therefore  find  in  favor  of  the  defendant." 

We  can  not  agree  with  appellant's  counsel  that  the  only  evidence  in 
the  record  on  that  issue  shows  that  Porter's  application  was  filed  Sep- 
tember 5,  1897,  which  was  Sunday.  If  we  could  we  would  have  no  dif- 
ficulty in  affirming  the  judgment,  but  the  chief  clerk  testified  that  It 
could  not  have  been  received  in  the  General  Land  Office  of  Texas  on 
Sunday,  for  the  Land  Office  was  closed  on  that  day,  and  is  always  closed 
on  Sunday,"  and  this  is  some  evidence  tending  to  dispute  the  Commis- 
sioner's indorsement,  and  hence  requiring  the  issue  as  to  when  it  was 
received  in  the  General  Land  Office  to  be  submitted  to  the  jury  under 
a  proper  charge. 

The  case  was  tried  upon  an  erroneous  theory,  and  the  judgment  is 
reversed  and  the  cause  remanded  for  a  new  trial  in  accordance  with  this 
opinion. 

Reversed  and  remanded. 


Wells-Pabgo  &  Company's  Express  et  ax.  v. 
Randall  Waites  et  al. 

Decided  June  21,  1902. 

Appeal— Reversal  on  Facts— Judgment  Rendered. 

Where  the  trial  court  should  have  instructed  a  verdict  for  appellants,  the 
defendants  below,  because  of  the  insufficiency  of  the  evidence,  the  appelate 
court,  upon  reversal,  will  render  judgment  in  their  favor.  Following  Cnase  t. 
Bank,  1  Texas  Civil  Appeals,  695. 

Appeal  from  Comanche.     Tried  below  before  Hon.   N.  B.  Lindsey. 

Alexander  &  Thompson  and  L.  B.  Russell,  for  appellants. 

Q.  H.  Ooodson,  for  appellees. 
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STEPHENS,  Associate  Justice. — The  judgment  on  the  former  ap- 
peal in  this  case  was  reversed  on  account  of  the  admission  in  evidence 
of  the  testimony  of  Ike  Miller,  which  was  not  introduced  on  the  last 
trial.    60  S.  W.  Rep.,  582. 

We  are  of  opinion  that  the  judgment  now  appealed  from  must  be  re- 
versed, because  the  evidence  utterly  failed  to  connect  appellants  with  the 
wrong  of  Nick  Keith  which  resulted  in  injury  to  appellee,  and  as  the 
court  should  therefore  have  instructed  a  verdict  in  favor  of  appellants, 
judgment  will  be  here  rendered  for  them.  Clapp  v.  Boyer,  4  Texas 
'  Ct.  Sep.,  529 ;  Chase  v.  Bank,  1  Texas  Civ.  App.,  595,  and  subsequent 
cases. 

We  will  not  undertake  to  comment  on  the  evidence  further  than  to 
say  that  the  conduct  of  Sherman,  Taft,  and  Dodge,  as  interested  wit- 
nesses, however  it  may  have  exposed  them  to  criticism  and  suspicion 
before  the  jury,  did  not  supply  the  requisite  proof  and  discharge  the 
burden  which  rested  upon  appellee  to  make  out  his  case. 

Reversed  and  rendered  for  appellants. 

Reversed  and  rendered. 


Fort  Worth  &  Rio  Grande  Railway  Company  v. 
G.  T.  and  G.  W.  Greer. 

Decided  June  21,  1902. 

1.— Railway  Company— Blowing  Whistle  at  Street  Crossing— Negligence— Statute 
Construed. 
The  article  of  the  statute  requiring  the  whistle  to  be  blown  at  least  eighty 
rods  from  a  street  crossing  does  not  apply  where  the  engine  starts  from  a  point 
less  than  eighty  rods  distant  from  such  crossing,  and  it  was  error  to  charge, 
under  such  circumstances,  that  a  failure  to  blow  the  whistle  in  approaching  the 
crossing  was  negligence  per  se.    Rev.  Stats.,  art.  4507. 

8.— Same— Contributory  Negligence— Charge. 

Although  the  charge  submits,  in  general  terms,  the  issue  of  contributory 
negligence,  yet  where  a  phase  of  such  negligence  is  specially  pleaded  and  finds 
support  in  the  evidence,  a  special  charge  thereon  should  be  given  if  requested 
and  correctly  expressed. 

Appeal  from  Parker.    Tried  below  before  Hon.  J.  W.  Patterson. 

West,  Chapman  dk  West,  for  appellant. 

H.  W.  Kuteman  and  McLean,  Booth  dk  Morton,  for  appellees. 

STEPHENS,  Associate  Justice. — The  case  is  thus  succinctly  and 
sufficiently  stated  in  the  brief  of  appellant:  "Plaintiffs,  6.  T.  and 
G.  W.  Greer,  father  and  son,  while  traveling  in  a  wagon  along  Adams 
street,  in  the  city  of  Fort  Worth,  had  their  wagon  and  team  struck  by 
the  tender  of  an  engine  on  defendant's  line  of  railway,  at  what  is  known 
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as  the  Adams  street  crossing,  thereby  throwing  plaintiffe  to  the  ground 
and  inflicting  injuries  on  them,  destroying  the  wagon  and  injuring  the 
team,  for  which  each  brought  suit,  alleging  as  grounds  for  recovery 
failure  to  ring  bell  or  sound  whistle,  failure  of  servants  in  charge  of 
engine  to  keep  lookout;  failure  to  have  watchman  give  warning.  De- 
fendant answered  by  general  denial  and  plea  of  contributory  negligence. 
The  cases  were  consolidated;  trial  had,  resulting  in  a  verdict  and  judg- 
ment for  G.  T.  Greer  for  $2000  and  for  Guy  W.  Greer  for  $3000/' 

The  court  charged  the  jury  that  it  was  the  duty  of  the  person  in 
charge  of  the  train  to  blow  a  whistle  and  to  ring  a  bell  before  crossing 
Adams  street,  and  that  appellant  would  be  liable  if,  without  fault  or 
negligence  on  the  part  of  appellee,  the  failure  to  blow  the  whistle  or  to 
ring  the  bell  caused  the  collision.  To  this  charge  the  first  error  is 
assigned  on  the  ground  that  the  statute  requiring  a  whistle  to  be  blown 
at  a  public  crossing  is  inapplicable  to  a  case  like  this,  where  the  train 
was  less  than  eighty  rods  from  the  crossing  when  it  started  towards  the 
crossing  in  support  of  which  the  case  of  Railway  v.  O'Neil,  47  South- 
western Reporter,  95,  91  Texa6,  671,  is  cited,  in  which  the  judgment  was 
reversed  because  the  statute  (article  4507)  requiring  the  whistle  to  be 
blown  "at  the  distance  of  at  least  eighty  rods  from  the  place  where  the 
railroad  shall  cross  any  public  road  or  street"  had  been  construed  in 
the  charge  of  the  court  as  "requiring  the  whistle  to  be  blown  at  some 
point  nearer  than  eighty  rods  of  the  crossing."  After  quoting  the 
statute  Justice  Denman  uses  this  language :  "In  order  to  comply  with 
the  statute,  the  whistle  must  be  blown  for  the  crossing  before  passing 
the  point  eighty  rods  distant  therefrom.  The  language,  'at  the  distance 
of  at  least  eighty  rods/  is  not  susceptible  of  any  other  construction. 
The  blowing  of  the  whistle  after  passing  such  point  is  not  demanded 
iy  the  letter  of  the  statute,  which  only  requires  the  continuous  ringing 
of  the  bell  thereafter."  After  discussing  the  reasons  why  the  whistle 
should  be  blown,  he  concludes  with  this  language:  "It  results  that,  in 
order  to  comply  with  the  statute,  the  whistle  must  be  blown  at  some 
point  sufficiently  near  the  crossing  as  to  be  reasonably  calculated  to  give 
warning  to  people  about  to  use  such  crossing,  such  point  not  to  be 
nearer  to  such  crossing  than  eighty  rods." 

The  construction  thus  authoritatively  given  the  statute  seems  to  sus- 
tain appellant's  contention  and  is  binding  upon  us.  Evidently  the 
Legislature  did  not  intend  to  require  the  whistle  to  be  blown  at  a  dis- 
tance of  eighty  rods  or  more  from  the  crossing  and  also  at  a  distance  of 
less  than  eighty  rods  from  the  crossing,  but  required  one  or  the  other 
to  be  done,  and,  as  construed  by  the  Supreme  Court,  only  the  former. 
It  was  therefore  erroneous  to  instruct  the  jury,  as  was  in  effect  done  in 
this  case,  that  it  was  negligence  per  se  to  fail  to  blow  the  whistle  at  a 
less  distance  than  eighty  rods  of  the  crossing. 

Appellees,  however,  place  a  different  construction  upon  the  decision 
in  the  O'Neil  case,  and  insist  that  the  charge  complained  of  was  war- 
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ranted  by  the  decision  of  this  court  in  Railway  v.  Laverty,  22  South- 
western Reporter,  1047,  and  of  the  Supreme  Court  in  Railway  v.  Bailey, 
83  Texas,  19.  We  have  examined  the  record  in  the  Laverty  case  and 
find  no  error  was  assigned  to  the  charge  upon  the  ground  urged  by 
appellant  in  this  case.  Besides,  the  charge  in  the  Laverty  case  did  not 
impose  upon  the  railway  company,  as  did  the  charge  in  this  case,  the 
duty  of  both  ringing  the  bell  and  blowing  the  whistle,  but  made  it  liable 
for  backing  the  train  upon  Laverty  without  doing  either.  In  the  Bailey 
case  the  judgment  was  reversed  upon  another  ground,  and  what  was 
said  by  Judge  Garrett  with  reference  to  the  duty  of  the  railway  com- 
pany to  give  signals  at  public  crossings  can  hardly  be  treated  as  authori- 
tative, if  altogether  in  point,  which  we  doubt. 

We  are  also  inclined  to  the  opinion  that  the  charge  complained  of  in 
the  second  assignment  of  error  was  erroneous  in  submitting  as  a  measure 
of  recovery  the  reasonable  value  of  the  services  of  physicians,  since  we 
must  hold,  on  the  authority  of  Warren  v.  Railway,  90  Texas,  566,  that 
the  evidence  did  not  raise  that  issue. 

The  court  submitted  the  issue  of  contributory  negligence  in  general 
terms,  and  was  not  required  to  give  special  charges  4  and  6  on  that 
subject,  to  the  refusal  of  which  error  is  assigned,  because  both  seem  to 
have  been  upon  the  weight  of  the  evidence,  or  at  least  were  so  expressed 
as  to  be  objectionable.  We  think,  however,  that  appellant  would  have 
been  entitled  to  a  specific  charge  embodying  the  phase  of  contributory 
negligence  specially  pleaded  and  which  the  evidence  tended  to  sustain,  if 
a  correct  one  had  been  requested.  Railway  v.  Scheider,  30  S.  W.  Rep., 
906 ;  Railway  v.  McGlamory,  35  S.  W.  Rep.,  1058 ;  Railway  v.  Mangham, 
4  Texas  Ct.  Rep.,  682. 

For  the  errors  pointed  out  in  the  first  and  second  assignments  of 
error,  the  judgment  is  reversed  and  cause  remanded  for  a  new  trial. 

Reversed  and  remanded. 


J.  E.  Keen  v.  E.  B.  Feathebston. 

Decided  July  4,  1902. 

1. — Office— Term— Resignation— Constitutional  Law. 

Under  the  mandate  of  the  Constitution  that  "all  officers  within  this  State 
shall  continue  to  perform  the  duties  of  their  offices  until  their  successors  shall 
be  duly  qualified/'  the  term  of  a  county  officer  continues  until  his  successor 
qualifies,  although  he  has  resigned  unconditionally  and  his  resignation  has  been 
accepted  by  the  commissioners  court.  Const.,  art.  16,  sec.  17.  Following  McOhee 
v.  Dickey,  4  Texas  Civil  Appeals,  104. 

9. — School  Land— Purchase  by  County  Surveyor. 

Where  a  county  surveyor  had  unconditionally  resigned  his  office  and  his 
resignation  had  been  accepted  by  the  commissioners  court,  but  no  one  had  been 
appointed  to  fill  the  vacancy,  he  was  still  disqualified  from  purchasing  State 
school  land  by  virtue  of  the  penal  statute  imposing  a  penalty  upon  county  sur- 
veyors for  making  such  a  purchase.    Penal  Code,  art.  133. 
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Appeal  from  Stonewall.    Tried  below  before  Hon.  P.  D.  Sanders. 
Woodruff  dk  Hughes,  for  appellants. 

D.  F.  Ooss  and  C.  M.  Featherston,  for  appellee. 

HUNTER,  Associate  Justice. — This  suit  of  trespass  to  try  title 
was  brought  by  appellee  Featherston  on  March  24,  1900,  to  recover  from 
appellant  Keen  section  170,  public  free  school  land  in  block  "D/*  Hous- 
ton &  Texas  Central  Railway  Company  certificate,  in  Stonewall  County. 
The  defense  was  not  guilty.  The  cause  was  tried  by  a  jury,  who  found 
a  verdict  for  Featherston  upon  which  judgment  was  rendered,  and  there- 
from this  appeal  was  taken. 

The  facts  are  substantially  as  follows:  M.  L.  Steele  was  an  actual 
settler  on  said  section  170,  and  on  December  1,  1898,  upon  his  legal 
application  the  Commissioner  of  the  General  Land  Office  sold  it  to  him. 
On  January  25,  1900,  this  sale  to  Steele  was  canceled  and  forfeited  by 
the  Commissioner  for  abandonment,  and  on  the  same  day  appellant 
Keen,  being  the  owner  of  section  156,  public  school  land,  and  residing 
thereon  with  his  family  as  an  actual  settler,  made  application  to  pur- 
chase section  170  as  additional  grazing  land.  The  Commissioner  on 
same  day  mailed  a  letter  notifying  the  clerk  of  the  County  Court  of 
Stonewall  County  that  the  section  was  reclassified  as  dry  grazing  land 
and  placed  on  the  market  at  $1  per  acre  and  to  so  let  the  records  show. 
This  letter  was  not  received  and  filed  by  the  county  clerk  until  January 
30,  1900,  five  days  after  Keen  filed  his  application  in  the  Land  Office 
to  purchase  the  section. 

E.  B.  Featherston,  appellee,  was  the  duly  elected  and  qualified  sur- 
veyor of  Stonewall  County,  Having  been  elected  first  Tuesday  in 
November,  1898,  his  term  of  office  would  not  expire  until  in  December, 
1900.  He  tendered  his  unconditional  resignation  in  writing  to  the  Com- 
missioners Court  of  Stonewall  County  on  January  14,  1900,  which  on 
said  day  was  received  and  filed  by  the  county  clerk  of  said  county,  and 
on  January  20,  1900,  made  application  to  purchase  said  section  170,  and 
was  qualified  to  purchase  it  unless  the  fact  of  his  being  county  surveyor 
disqualified  him.  He  resigned  for  the  express  purpose  of  purchasing 
this  section.  On  February  13,  1900,  the  Commissioners  Court  accepted 
his  resignation,  but  appointed  no  one  to  fill  the  unexpired  term,  and  on 
the  14th  of  February,  1900,  he  made  another  application  to  purchase 
section  170,  complying  in  each  instance  with  the  law  in  all  respects. 
Both  of  these  applications  were  rejected  because  he  was  surveyor  of 
Stonewall  County,  and  on  February  23,  1900,  the  section  was  awarded 
to  Keen,  who  had  complied  with'  the  law  in  all  respects  and  was  entitled 
to  buy  it  if  the  land  was  on  the  market  when  it  was  sold  to  him,  and 
no  valid  application  had  intervened.  Hendrix  v.  Gracey,  93  Texas,  26; 
Hazelwood  v.  Rogan,  95  Texas,  295 ;  Steward  v.  Wagley,  rendered  by  us 
May  17,  1902. 
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The  only  material  question  in  this  case  is  whether  Featherston  was 
disqualified  from  purchasing  the  section  in  controversy  upon  his  applica- 
tion of  February  14,  1900,  by  reason  of  his  being  still  the  surveyor  of 
Stonewall  County. 

Our  Penal  Code  provides,  article  123:  "If  any  person  who  is  an 
officer  or  clerk  in  the  General  Land  Office,  or  a  district  surveyor,  or 
deputy  district  surveyor,  or  county  surveyor,  or  his  deputy,  shall  directly 
or  indirectly  be  concerned  in  the  purchase  of  any  right,  title,  or  interest 
in  any  public  land,  in  his  own  name  or  in  the  name  of  any  other  person, 
or  shall  take  or  receive  any  fee  or  emolument  for  negotiating  or  trans- 
acting any  business  connected  with  the  duties  of  his  office,  other  than 
the  fees  allowed  by  law,  he  shall  be  fined  in  a  sum  not  exceeding  five 
hundred  dollars." 

Our  Constitution  (section  17,  article  16)  provides:  "AH  officers 
within  this  State  shall  continue  to  perform  the  duties  of  their  offices 
until  their  successors  shall  be  duly  qualified." 

This  provision  of  our  Constitution  seems  to  be  mandatory.  It  does 
not  say  nor  does  it  mean  that  officers  may  perform  the  duties  of  their 
offices  until  their  successors  are  qualified,  but  that  they  shall  do  it.  Such 
is  the  contract  between  them  and  the  State  when  they  take  the  office,  and 
there  are  many  good  reasons  why  the  Constitution  should  be  thus  in- 
terpreted. Some  of  them  are,  that  the  functions  of  government  must 
not  cease,  and  the  public  records  of  the  office  must  be  preserved  and 
handed  over  to  a  successor.  In  McGhee  v.  Dickey,  4  Texas  Civil  Ap- 
peals, 104,  Justice  Stephens  said  in  delivering  the  opinion  of  this  court 
in  construing  this  provision  of  the  Constitution :  "The  public  necessity 
for  continuity  of  official  tenure  is  not  left  to  the  caprice  of  the  office- 
holder. The  contract  for  public  service  imposes  a  mutual  obligation 
upon  the  officer  and  the  public  which  can  not  be  arbitrarily  dispensed 
with  by  either  party."  Citing  Mechem  on  Pub.  Off.,  sec.  414;  19  Am. 
and  Eng.  Enc.  of  Law,  562r;  Edwards  v.  United  States,  103  U.  S., 
471;  Thompson  v.  United  States,  Id.,  480;  Badger  v.  United  States, 
93  U.  S.,  599;  Hoke  v.  Henderson,  4  Dev.,  1;  State  v.  Clayton,  27 
Kan.,  442 ;  Jones  v.  City  of  Jefferson,  66  Texas,  576,  1  S.  W.  Rep.,  903. 

In  Badger's  case  the  Supreme  Court  of  the  United  States  had  under 
consideration  a  section  of  the  Constitution  of  Illinois  which  provided 
that  the  officers  "shall  hold  their  offices  until  their  successors  shall  be 
qualified,"  and  the  court  held  in  that  case  that  Badger  and  others  re- 
mained officers  of  the  town  of  Amboy  until  their  successors  should 
qualify,  notwithstanding  they  had  resigned  such  offices  and  their  resigna- 
tions had  been  accepted  by  the  proper  authorities  and  entered  in  the 
proper  record  books,  no  successors  having  been  appointed  and  qualified. 

The  provision  in  the  Illinois  Constitution  is  substantially  the  same 
as  that  contained  in  ours.  "Continuing  to  perform  the  duties  of  an 
office"  is  "holding  the  office,"  and  hence  we  conclude  that  Mr.  Feather- 
ston was  still  surveyor  of  Stonewall  County  when  he  made  his  applica- 
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tion  of  February  14,  1900,  and  that  as  our  penal  statute  imposed  a  pen- 
alty on  him  for  purchasing  the  section  in  controversy,  he  was  prohibited 
and  disqualified  from  doing  so. 

The  judgment  is  therefore  reversed  and  is  here  rendered  in  favor  of 
appellant. 

Reversed  and  rendered. 


Fort  Worth  &  Denver  City  Railway  Company  v. 
P.  S.  Roberts. 

Decided  June  21,  1902. 

1.— Railway  Company— Fencing  Track— Killing  live  Stock. 

A  railroad  right  of  way  and  track  is  not  fenced  within  the  meaning  of  the 
statute  regulating  the  liability  for  killing  live  stock  where  by  agreement  wits 
the  owner  of  the  soil  a  public  road  is  located  and  maintained  on  and  along  the 
right  of  way  and  between  the  fences  of  the  railway  company.  Rev.  Stats.,  art. 
4528. 

8.— Same — Contributory  Negligence. 

Failure  of  a  railway  company  to  fence  its  track  does  not  render  it  liable  for 
live  stock  killed  thereon  by  the  trains  regardless  of  negligence  on  the  part  of 
the  owner  of  the  stock  proximately  contributing  to  the  injury.  See  evidence 
requiring  that  the  issue  of  such  contributory  negligence  should  have  been  sub- 
mitted to  the  jury. 

Appeal  from  Childress.    Tried  below  before  Hon.  G.  A.  Brown. 

Stanley,  Spoonts  &  Thompson,  for  appellant 

Johnson  &  Aynesworth  and  E.  E.  Diggs,  for  appellee. 

CONNER,  Chief  Justice. — This  is  an  appeal  from  a  judgment  in 
appellee's  favor  for  $1200  for  damages  to  certain  horses  and  cattle  owned 
by  him  and  killed  on  appellant's  railroad  track  by  a  passing  freight 
train.  The  proof  6hows  that  for  some  seventeen  miles  in  the  locality 
of  the  injuries  mentioned  appellant's  right  of  way  is  inclosed  by  a  wire 
fence  extending  along  each  side  some  100  feet  from  the  center  of  the 
track;  that  the  fence  was  constructed  under  an  agreement  with  the 
owner  of  the  soil  that  the  public  road  from  Claude,  in  Armstrong  County, 
to  Clarendon,  in  Donley  County,  should  be  located  and  maintained  along 
the  railway  and  between  said  right  of  way  fences.  Appellee  seems  to 
have  been  lawfully  traveling  this  public  road  and  driving  about  400 
cattle  and  horses.  On  the  night  of  the  injury  appellee  camped  on  the 
right  of  way  and  within  the  right  of  way  fences.  The  cattle  and  Horses 
drifted  along  the  railway  some  two  miles  to  where  cross  fences  extended 
to  a  bridge.  Cattle  and  horses  congregated  at  this  point  on  the  track  and 
were  killed  and  injured  as  alleged.  The  court  peremptorily  instructed 
the  jury  to  find  for  appellee  such  damages  as  they  should  find  from  the 
evidence  to  have  been  occasioned. 
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We  concur  in  the  contention  of  appellee  and  the  evident  view  of  the 
court  that  appellant's  track  at  the  plaee  of  injury  was  not  fenced  within 
the  meaning  of  article  4528,  Revised  Statutes.  The  fence  as  constructed 
tended  to  confine  persons  and  animals  traveling  said  public  road  within 
the  limits  of  the  right  of  way  fences  and  to  and  along  appellant's  rail- 
way track  without  obstruction.  Such  conditions  were  evidently  intended 
to  be  prevented  by  the  Legislature  in  the  enactment  of  the  statute  men- 
tioned. Appellee's  cattle  and  horses  having  been  killed  and  injured  by 
appellant's  locomotive  and  cars  while  being  thus  offered  free  access  to 
the  track,  appellant  was  liable  for  the  damage  occasioned  unless  relieved 
by  the  contributory  negligence  of  appellee.  The  charge,  however,  was 
not  so  limited,  and  the  court  also  refused  a  special  charge  requested 
which  presented  the  issue  of  contributory  negligence.  In  this  we  think 
there  was  error  as  assigned.  The  failure  to  fence  its  track  can  not  be 
construed  as  rendering  appellant  liable  regardless  of  negligence  on 
appellee's  part  proximately  contributing  to  his  loss.  There  was  evi- 
dence tending  to  show  that  there  were  gates  in  the  right  of  way  fence; 
that  the  public  road  extended  from  the  right  of  way  inclosure  into  pas- 
tures near  the  point  of  injury;  that  the  night  was  dark;  that  appellee 
camped  beside  the  railway  track  with  his  horses  and  cattle  and  failed  to 
so  herd  them  as  to  keep  them  off  the  track,  and  failed  to  warn  the  ap- 
proaching train,  of  which  he  had  knowledge,  with  a  lantern,  as  he  per- 
haps might  have  done.  It  is  true  that  appellee  gave  an  explanation  of 
his  conduct  that  may  be  accepted  as  excluding  negligence  on  his  part, 
but  we  think  the  circumstances  mentioned,  with  perhaps  others,  were 
sufficient  under  well  settled  rule  to  raise  the  issue  of  hi6  contributory 
negligence,  which  was  duly  presented  by  appellant's  pleadings,  and  ap- 
pellant was  entitled  to  have  such  issue  submitted  for  the  jury's  deter- 
mination. See  Choate  v.  Bailway,  37  S.  W.  Rep.,  319,  and  authorities 
therein  cited. 

For  the  error  indicated,  the  judgment  must  be  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


B.  A.  Magness  et  al.  v.  H.  A.  P.  Berry  et  al. 
Decided  July  4,  1902. 

1.— Guardianship— Appeal  to  District  Court— Jurisdiction. 

The  statute  gives  to  any  person  aggrieved  the  right  of  appeal  to  the  district 
court  from  an  order  of  the  probate  court  approving  the  final  account  of  a  guar- 
dian, and  it  is  therefore  error  for  the  district  court  to  dismiss  such  an  appeal 
for  want  of  jurisdiction.    Rev.  Stats.,  arts.  2255,  2558. 

8. — Same— Parties— Abatement— Death  of  Guardian. 

Where,  pendtag  such  appeal,  the  guardian  dies  intestate,  his  heirs  may  be 
made  parties  in  his  stead  where  there  is  no  administration  on  his  estate  and  no 
necessity  therefor.    Rev.  Stats.,  art.  1249. 


568  29  Texas  Civil  Appeals  Reports.         \2d  District, 

Appeal  from  Hood.     Tried  below  before  Hon.  W.  J.  Oxford. 
E.  H.  Cooper,  for  appellants. 
John  J.  Heimer,ioT  appellees. 

STEPHENS,  Associate  Justice. — B.  A.  Magness  and  wife  appealed 
from  a  judgment  of  the  probate  court  of  Hood  County  approving  the 
final  account  of,  and  making  an  allowance  to,  H.  A.  P.  Berry  as  guar- 
dian of  E.  0.  Berry,  who  died  while  yet  a  minor.  Pending  the  appeal 
of  Magness  and  wife  H.  A.  P.  Berry,  the  guardian,  also  died,  and  at 
their  instance  his  heirs  were  made  parties  in  his  stead,  he  having  died 
intestate,  and  there  being  no  administration  on  his  estate  and  no  neces- 
sity for  any.  The  appeal  was  dismissed  by  the  District  Court  for  want 
of  jurisdiction,  and  from  that  judgment  Magness  and  wife  have  appealed 
to  this  court 

In  thus  refusing  to  take  jurisdiction  of  the  appeal  from  the  County 
Court  we  think  the  District  Court  erred.  Article  2562,  title  51,  Guar- 
dian and  Ward,  Revised  Statutes,  provides  that,  'the  judgments,  orders, 
decrees,  and  proceedings  of  the  court  in  relation  to  guardianships  may 
be  appealed  from  to  the  district  court  by  any  person  who  may  consider 
himself  aggrieved  thereby,  *  *  *  in  the  manner  and  under  the 
Tules  and  regulations  provided  by  law."  Article  2558  of  same  title  pro- 
vides, that  "the  provisions,  rules,  and  regulations  which  govern  estates 
of  decedents  shall  apply  to  and  govern  such  guardianships,  whenever  the 
same  are  applicable  and  not  inconsistent  with  any  of  the  provisions  of 
this  title."  See  Blackwood  v.  Blackwood,  47  S.  W.  Sep.,  483.  Article 
2255,  title  39,  Estates  of  Decedents,  gives  to  any  person  who  may  con- 
sider himself  aggrieved  by  any  decision,  order,  decree,  or  judgment  of 
the  county  court  in  probate  matters  the  right  to  appeal  therefrom  to  the 
district  court.  Article  1249,  title  30,  regulating  the  practice  in  the 
district  and  county  courts,  provides  as  follows:  "Where  an  executor 
or  administrator  shall  be  a  party  to  any  suit,  whether  as  plaintiff  or  de- 
fendant, and  shall  die  or  cease  to  be  such  executor  or  administrator  be- 
fore verdict,  the  suit  shall  not  thereby  abate,  but  may  be  continued  by 
or  against  the  person  succeeding  him  in  the  administration,  or  by  or 
against  the  heir,  where  there  is  no  administration  and  no  necessity  there- 
for," etc. 

It  requires  no  strained  construction  to  bring  this  case  within  the  pro- 
visions of  these  articles.  The  judgment  must  therefore  be  reversed  and 
the  cause  remanded  for  trial  on  its  merits.  The  matters,  however,  of 
original  jurisdiction  alleged  against  some  of  the  appellees  can  not  be 
tried,  since  the  jurisdiction  of  the  district  court  in  this  case  is  appellate 
only. 

Reversed  and  remanded. 
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Continental  Fiee  Association  of  Fort  Worth  v.  C.  C.  Bearben. 

Decided  June  28,  1902. 

1.— Evidence-— Written  Instrument— Notice  to  Produce. 

Where  an  insurance  agent's  written  commission  had  been  sent  to  the  attor- 
neys of  the  defendant  insurance  company  at  W.,  in  another  county,  and  during 
the  trial  and  after  secondary  evidence  of  its  contents  had  been  offered  and  ob- 
jected to,  notice  was  given  defendant's  counsel  to  produce  the  commission,  and 
he  testified  that  he  could  not  then  produce  it  for  want  of  time  to  obtain  it  from 
W.,  such  notice  to  produce  was  insufficient  to  authorize  the  introduction  of  the 
secondary  evidence. 

2.— Fire  Insurance— Agent's  Authority— Proof  of— Secondary  Evidence. 

Where  the  owner  of  property  destroyed  by  fire  sued  an  insurance  company 
for  its  value  upon  an  agreement  to  insure  it  made  by  defendant's  agent,  no 
policy  having  been  issued,  the  case  was  not  one  where  the  agent's  authority  was 
only  collaterally  involved  and  therefore  provable  by  secondary  evidence  of  it 
without  notice  to  produce  the  written  commission. 

8. — Same — Pleading — Ownership. 

In  an  action  against  an  insurance  company  for  the  value  of  property  de- 
stroyed by  fire  plaintiff's  petition  must  allege  that  he  was  the  owner  of  the 
property  at  the  date  of  the  contract  of  insurance. 

4.— Appeal— Suggestion  of  Delay— Fundamental  Error. 

Where  an  insurance  company  appeals  from  a  judgment  against  it  for  the 
value  of  property  destroyed  by  fire,  and  the  cause  is  advanced  upon  a  suggestion 
of  delay,  the  appellate  court  will  look  to  the  record  and  reverse  the  judgment 
for  a  failure  of  the  plaintiff's  petition  to  distinctly  allege  that  he  was  owner 
of  the  property  at  the  date  of  the  contract  of  insurance,  though  such  error  be 
not  assigned. 

Appeal  from  the  County  Court  of  Wise.  Tried  below  before  Hon.  S. 
G.  Tankersley. 

R.  E.  Carswell  and  Orrick  &  Terrell,  for  appellant. 

J.  M .  Basham,  for  appellee. 

CONKER,  Chief  Justice. — Appellee  alleged  that  on  January  1, 
1901,  appellant  was  duly  incorporated  and  doing  business  in  Texas  as 
an  insurance  company  insuring  property  against  damage  and  loss  by 
fire,  having  a  local  agent  in  Wise  County,  and  "that  said  agent  had 
authority  from  defendant  to  solicit  for  insurance,  to  collect  premiums, 
and  to  write  and  sign  policies ;"  *  *  *  that  for  the  sum  of  $4.40 
then  paid,  said  agent  "agreed  to  insure"  certain  household  and  kitchen 
furniture  and  "that  within  a  reasonable  time  thereafter,  a  policy  should 
be  executed  by  said  company."  The  further  averments  were  to  the 
effect  that  the  property  covered  by  the  contract  had  been  destroyed  by 
fire,  and  recovery  therefor  was  sought. 

The  fire  occurred  within  the  life  of  the  policy  as  agreed  upon,  but  it 
appeared  that  the  agent  failed  to  report  the  transaction  and  that  no 
policy  ever  issued.  Error  is  assigned  to  the  introduction  of  secondary 
evidence  of  the  alleged  agent's  authority,  and  we  think  the  assignment 
well  taken. 
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It  appears  from  the  bill  of  exceptions  that  the  only  authority  he  (the 
agent)  had  was  evidenced  by  a  written  commission  issued  to  him  by 
the  defendant  company.  The  court,  however,  over  appellant's  objection 
that  it  was  not  the  best  evidence,  permitted  the  agent  to  testify  to  the 
effect  that  "he  was  a  local  agent  of  the  defendant  company  at  Decatur, 
Texas,  from  October,  1900,  until  July,  1901,  and  that  he  had  full  au- 
thority to  issue  policies  on  blanks  which  they  had  furnished  him  to  be 
countersigned  by  him  as  agent,  and  to  make  contracts  of  insurance  and 
to  collect  premiums  on  insurance  for  said  company  at  Decatur,  Texas," 
Other  evidence  of  like  secondary  character  was  also  introduced  over  ap- 
pellant's objection.  The  record  further  shows  that  in  the  fall  of  the 
year  preceding  the  trial  the  agent's  commission  had  been  sent  to  the 
defendant  company  at  Fort  Worth.  We  infer  that  the  learned  trial 
court  received  the  objectionable  testimony  on  the  ground  that  notice  to 
produce  the  agent's  commission  had  been  given  counsel  for  appellant, 
as  he  so  states  in  explanation  of  the  bill.  The  bill,  however,  shows  that 
the  notice  was  given  after  the  objections  named  had  been  made  and  dur- 
ing the  noon  intermission,  and  that  the  counsel  upon  whom  the  notice 
was  served  testified  'that  he  could  not  now  produce  said  commission  for 
want  of  the  time  since  the  notice  to  obtain  it  from  Eort  Worth." 

We  think  it  thus  manifest  that  an  elementary  rule  of  evidence  was 
violated,  and  that  the  notice  to  produce  the  written  authority  of  the 
agent  was  wholly  insufficient  to  authorize  the  introduction  of  the  sec- 
ondary evidence.  If,  as  is  perhaps  insisted  in  effect  by  appellee,  the  cir- 
cumstances were  such  as  to  convince  the  court  that  the  notice  was  suffi- 
cient, the  bill  should  have  been  made  to  embody  the  justifying  circum- 
stances. We  can  only  say  that,  as  the  record  before  iis  shows,  the  notice 
was  clearly  insufficient.  Nor  can  we  agree  to  the  contention  that  the 
authority  of  the  agent  was  only  collaterally  involved,  and  that  therefore 
secondary  evidence  of  the  agenf  s  authority  was  admissible  without  no- 
tice to  produce  the  better  evidence  shown  to  exist.  As  before  stated, 
no  policy  of  insurance  was  in  fact  ever  issued  by  appellant  on  the  prop- 
erty described.  As  alleged,  the  basis  of  appellee's  suit  was  the  failure 
of  an  agent  to  fulfill  a  contract  made  that  a  policy  should  issue.  The 
extent  of  the  agent's  authority  was  therefore  a  material  inquiry. 

There  appears  a  yet  further  error  that  would  seem  to  require  ns  to 
reverse  the  judgment  below.  The  case  was  here  advanced  and  set  down 
for  hearing  in  accordance  with  appellee's  motion  suggesting  an  appeal 
for  delay.  The  rule  is  well  settled  that  in  such  case  we  are  required 
to  look  to  the  record  and  revise  errors  although  not  assigned.  In  the 
case  before  us  no  distinct  allegation  appears  that  he  was  the  owner  of 
the  property  destroyed  at  the  date  of  the  alleged  contract  of  insurance. 
This  was  a  necessary  allegation.  May  on  Ins.,  sees.  74,  et  seq.,  includ- 
ing sees.  87a  and  97a ;  Insurance  Co.  v.  Everett,  36  S.  W.  Bep.,  125. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


1902.]  Eskridge  v.  Trust  Co.  571 

0.  N.   ESKBIDGE  ET  AL.  V.  LOUISVILLE  TRUST  COMPANY. 

Decided  July  2,  1902. 

lw— Trespass  to  Try  Title— Title  in  Trust. 

A  fee  simple  title  to  land  in  this  State,  vested  in  a  foreign  corporation  in 
trust  for  the  benefit  of  certain  persons,  will  sustain  an  action  of  trespass  to 
try  title  by  the  corporation  to  recover  possession  of  the  lands  and  for  rents. 

«.— Same— Foreign  Corporation— Permit— Right  to  Sne. 

A  foreign  corporation  holding  the  fee  simple  title  to  land  in  this  State  in 
trust  may  sue  here  to  recover  possession  of  the  land  and  rents  without  having 
obtained  a  permit  to  do  business  in  this  State. 

3.— Title  to  Land— Trust— Lease  by  Beneficiary. 

Where  a  father's  will  devised  land  to  be  held  in  trust  for  the  benefit  of  his 
son  during  life  and  otherwise  manifested  the  purpose  that  neither  the  legal  nor 
equitable  title  should  ever  be  vested  in  the  son,  the  latter  was  a  mere  usufruc- 
tuary, and  his  use  and  occupancy  of  the  land  merely  permissive  in  character  did 
not  affect  the  title,  and  a  lease  of  the  land  executed  by  him  after  testator's 
death  was  unauthorized. 

Appeal  from  Young.    Tried  below  before  Hon.  A.  H.  CarrigazL 

B.  F.  Arnold  and  John  C.  Kay,  for  appellants. 

C.  W.  Johnson,  for  appellee. 

CONNER,  Chief  Justice. — This  was  an  ordinary  suit  of  trespass  to 
try  title,  filed  by  appellee  in  the  District  Court  of  Young  County,  July 
15,  1901,  to  recover  960  acres  of  land  in  said  county.  On  February  13, 
1902,  appellee  filed  its  first  amended  original  petition,  representing  that 
plaintiff  is  a  private  corporation  duly  incorporated  and  residing  in  the 
city  of  Louisville  and  State  of  Kentucky;  that  about  March  10,  1901, 
and  long  prior  thereto,  the  plaintiff  was  the  owner  of  the  premises  sued 
for,  holding  the  same  in  fee  simple,  in  trust,  however,  for  the  use  and 
benefit  of  J.  M.  Robinson,  Jr.,  and  his  wife,  Ellen  Cox  Robinson,  under 
the  will  of  J.  M.  Robinson,  Sr.,  deceased,  and  in  the  event  of  the  death 
of  said  J.  M.  Robinson,  Jr.,  and  his  wife,  then  in  trust  for  their  children. 
That  J.  M.  Robinson  and  wife  were  both  dead,  leaving  surviving  them 
two  children,  both  of  whom  were  minors.  This  amended  original  peti- 
tion then  charges  the  unlawful  entry,  the  dispossession  of  plaintiff,  de- 
scription of  the  land,  damages,  etc.,  followed  by  an  appropriate  prayer. 
To  this  petition  the  defendants  bebw,  now  appellants,  filed  and  pre- 
sented to  the  court  their  special  exceptions,  together  with  a  sworn  mo- 
tion to  dismiss  said  cause,  because  said  amended  original  petition  shows 
that  the  plaintiff  below  was  a  foreign  corporation  and  does  not  show 
that  it,  as  such  corporation,  has  ever  been  granted  a  permit  to  transact 
business  in  this  State,  and  that  defendant  is  informed  and  believes  that 
no  such  permit  has  ever  been  so  granted.  On  February  17,  1902,  the 
court  heard  the  special  exceptions  and  motion  to  dismiss,  considering 
both  together  and  overruling  both  exceptions  and  motion  to.  dismiss,  to 
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which  ruling  of  the  court  appellants  excepted.  Thereupon  defendants 
below  filed  their  original  answer,  being  a  general  denial  of  plaintiff's 
allegations  and  a  disclaimer  of  any  interest  whatsoever  in  the  fee  sim- 
ple title  to  the  premises  sued  for,  but  charging  that  their  possession  of 
said  lands  was  lawful;  that  it  was  for  a  term  of  years  which  had  not 
expired  under  a  lease  by  mesne  conveyances  from  J.  M.  Bobinson,  Jr., 
the  real  and  true  owner  of  the  fee  to  said  property;  that  such  lease  con- 
ferred upon  the  defendants  the  full  and  unqualified  right  to  hold  the 
possession  of  said  properly  and  to  use,  cultivate,  and  enjoy  the  same 
until  the  expiration  of  such  lease.  The  plaintiff  then  filed  and  presented 
its  first  supplemental  petition,  by  which  it  denied  all  of  the  allegations 
contained  in  defendants'  original  answer.  On  February  17,  1902,  the 
cause  was  tried  before  the  court  without  the  intervention  of  a  jury,  re- 
sulting in  a  judgment  for  the  plaintiff  below  for  the  recovery  and  posses- 
sion of  the  lands  sued  for,  together  with  a  judgment  for  $100  rent,  and 
costs,  to  which  the  defendants  below  excepted,  gave  notice  of  appeal,  and 
have  now  prosecuted  this  appeal  to  this  court. 

But  two  questions  are  presented  by  the  assignments  of  error.  It  is 
first  insisted,  in  substance,  that  the  court  committed  error  in  overruling 
appellants'  exceptions  and  in  receiving  evidence  of  appellee's  title,  be- 
cause the  petition  and  evidence  show  that  appellee  is  a  foreign  corpora- 
tion and  has  never  been  granted  a  permit  to  transact  business  in  Texas; 
and  second,  because  the  evidence  shows  no  such  title  in  appellee  as  en- 
abled it  to  recover  herein. 

We  find  no  merit  in  either  of  these  contentions.  The  evidence  fully 
sustained  the  material  allegations  of  appellee's  petition,  and  neither 
allegation  nor  proof  showed  an  effort  on  appellee's  part  to  transact  busi- 
ness in  Texas  as  required  a  permit  under  our  statutes.  The  object  of 
the  suit  was  evidently  merely  to  reduce  to  appellee's  possession  property 
situated  in  Texas  that  had  been  vested  in  it  for  certain  declared  purposes. 
No  attempted  execution  of  the  trust  in  Texas  is  manifested,  and  appellee 
was  authorized  to  recover  its  own  without  special  permit.  Security  Co. 
v.  Bank,  93  Texas,  580. 

We  also  think,  as  stated,  that  the  evidence  of  appellee's  title  is  amply 
sufficient  to  sustain  the  judgment  in  its  favor.  It  is  undisputed  that 
J.  M.  Bobinson,  Sr.,  purchased  the  land  involved  and  took  conveyance 
in  his  own  name.  His  will,  which  it  is  unnecessary  to  set  out  in  full, 
provided,  among  other  things,  that  "the  land  (referring  to  the  land  in 
controversy)  and  improvements  shall  be  held  by  the  Louisville  Trust 
Company  in  trust  for  the  use  and  benefit  of  my  said  son  (J.  M.  Robin- 
son, Jr.)  during  his  natural  life,"  and  otherwise  manifested  an  unmis- 
takable purpose  that  neither  legal  nor  equitable  title  should  ever  be 
vested  in  the  son.  The  son  by  the  terms  of  the  will  was  a  mere  usufruc- 
tuary. The  mere  occupancy  and  use  shown  of  the  land  for  many  years 
prior  to  the  death  of  J.  M.  Bobinson,  Sr.,  conferred  no  title  upon  the 
son.  It  does  not  appear  from  the  record  that  the  son  erected  improve- 
ments of  any  kind,  or  otherwise  became  entitled  to  ownership.    His  use 
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of  the  land  and  premises  appears  to  have  been  permissive  merely,  and  it 
therefore  follows  that  the  five  years'  lease  of  land  executed  by  the  son  sub- 
sequent to  the  death  of  the  father  and  under  which  appellants,  as  as- 
signees, must  and  do  claim,  was  unauthorized.  No  consent  is  shown 
to  this  lease  nor  to  its  assignment  on  the  part  of  the  trust  company,  upon 
which  the  title  devolved  upon  the  death  of  J.  M.  Eobinson,  Sr.  T<y 
sustain  the  lease  of  the  son,  or  his  consent  to  its  assignment,  is  to  de- 
feat the  manifest  intent  of  the  testator  and  owner  to  devolve  the  con- 
trol of  the  lands  involved  upon  the  appellee  company. 

Finding  no  error  in  the  proceedings,  the  judgment  is  affirmed. 

Affirmed. 


Mas.  Josie  F.  Milam  v.  J.  R.  Hill  et  al. 

Decided  June  7,  1902. 

1.— Jurisdiction— Equitable  Action— Appeal— Acceptance  of  Judgment. 

Where  an  equitable  action  is  brought  by  a  widow  against  her  husband's 
surviving  partner,  who  is  executor  of  his  separate  estate,  and  against  his  heirs 
and  devisees,  to  establish  her  right  in  partnership  assets  as  community  estate 
and  to  compel  their  application  to  community  debts,  to  charge  certain  expend- 
iture from  the  community  estate  as  a  lien  on  the  husband's  separate  estate 
devised  to  defendants,  and  to  set  aside  and  cancel  a  deed  by  her  conveying  the 
property  to  defendants,  praying  for  a  receiver  and  for  an  accounting  against  the 
surviving  partner,  and  also  for  partition,  and  the  defendants  tender  a  reconvey- 
ance of  the  property  included  in  such  deed,  which  is  accepted,  and  judgment 
rendered  declaring  merely  the  restoration  of  plaintiff's  former  rights  as  to  such 
property,  but  not  adjudicating  the  title  thereto,  and  as  to  all  other  matters 
the  exceptions  of  defendants  to  the  jurisdiction  of  the  court  are  sustained,  plain- 
tiff's acceptance  of  such  judgment  setting  aside  the  deed  will  not  preclude  her 
from  appealing  from  the  refusal  of  the  court  to  take  jurisdiction  of  the  cause 
generally. 

2.— Same— Misjoinder— Parties— Community  Creditors. 

Such  action  is  not  objectionable  as  involving  a  misjoinder  of  parties  or  of 
causes  of  action,  nor  are  the  community  creditors  necessary  parties  thereto. 

8.— Same — Surviving  Partner—- Probate  Court. 

The  jurisdiction  of  the  district  court  over  such  action  was  not  defeated 
because  of  the  surviving  partner's  right  to  wind  up  the  partnership  business, 
nor  because  there  had  been  no  prior  resort  to  the  probate  court  against  him  as 
executor  of  the  husband's  separate  estate. 

4.— Same— Venue— Multiplicity  of  Suits  Avoided. 

Such  action  was  properly  brought  in  a  county  where  one  of  the  defendants 
resided  and  the  property  sought  to  be  partitioned  was  situated,  and  jurisdiction 
there  was  rot  defeated  by  reason  of  the  facts  that  the  husband's  estate  was 
being  administered  in  another  county  where  the  other  defendants  resided,  and 
tnat  plaintiff  sought  to  establish  a  lien,  in  the  nature  of  a  trust,  against  his 
separate  estate,  and  also  to  obtain  other  relief. 

Appeal  from  Tarrant.    Tried  below  before  Hon.  Irby  Dunklin.        x 

Ross  &  McLean  and  Don  A.  Bliss,  for  appellant. 

Theodore  Mack,  Hyde  Jennings,  and  Capps  &  Canty,  for  appellees. 
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CONNER,  Chief  Justice. — In  substance,  as  shown  by  the  peti- 
tion upon  which  the  trial  proceeded,  this  was  a  suit  by  appellant,  the 
surviving  widow  of  B.  R.  Milam,  deceased,  against  J.  R.  Milam,  who 
was  alleged  to  have  duly  qualified  and  to  be  acting  as  independent 
executor  of  the  last  will  and  testament  of  said  B.  R.  Milam,  and  against 
R.  F.  Milam  and  the  other  appellees,  all  of  whom  were  alleged  to  be  the 
surviving  heirs  and  devisees  of  said  B.  R.  Milam,  to  establish  her  right 
and  title  to  an  undivided  one-half  of  the  community  estate  of  appellant 
and  B.  R.  Milam,  and  alleged  to  consist  mainly  of  the  assets  of  a  mer- 
cantile and  banking  business  that  had  been  conducted  by  J.  R.  and 
B.  R.  Milam  as  partners,  and  which  was  alleged  to  be  of  the  value  of 
$20,000  after  the  payment  of  all  community  debts.  Also  to  establish, 
and  therefore  to  have  a  lien  declared  upon  the  separate  property  of  said 
B.  R.  Milam  conveyed  to  appellees  by  said  will,  certain  sums  out  of  said 
community  property  and  out  of  the  separate  property  of  appellant  that 
had  been  used  by  B.  R.  Milam  in  the  improvement  and  for  the  benefit 
of  said  separate  property  of  B.  R.  Milam.  Also  to  cancel  a  certain  deed 
from  appellant  to  appellees  conveying  to  appellees  appellant's  rights  in 
and  to  all  of  the  property  and  claim  herein  mentioned,  including  cer- 
tain specified  exempt  property  and  the  homestead  alleged  to  have  been 
situated  on  the  separate  property  of  B.  R.  Milam.  It  was  alleged  that 
said  mercantile  and  banking  business  had  been  conducted  in  Somer- 
vell County,  where  the  property  involved  was  situated,  where  said  will 
had  been  probated,  and  where  said  executor  and  nearly  all  other  parties 
resided  save  R.  P.  Milam,  who  was  alleged  to  reside  in  Tarrant  County. 
It  was  also  alleged  that  appellees  had,  after  the  death  of  B.  B.  Milam, 
formed  a  new  partnership,  and  had  taken  and  retained  possession  of  said 
community  assets,  claiming  title  thereto,  and  had  disposed  of  large  quan- 
tities of  the  same,  appropriating  the  value  thereof  to  their  own  use  and 
benefit;  had  and  were  commingling  new  goods  with  the  old  in  such 
manner  and  quantity  as  if  continued  to  render  impossible  of  ascertain- 
ment what  of  the  old  partnership  business  and  assets  remained;  all  of 
which  it  was  alleged  had  and  was  being  done  with  intent  to  thereby 
deprive  appellant  of  her  just  rights  and  interest  and  of  converting  to 
appellees'  benefit  the  whole  of  said  property,  it  being  charged  that  the 
procurement  of  said  deed  was  one  of  the  steps  or  means  used  and  de- 
signed by  appellees  to  effect  said  wrongful  purpose. 

The  prayer  was  for  a  cancellation  of  said  deed;  that  appellant's  in- 
terest be  adjudged  to  be  as  claimed  by  her;  that  a  receiver  be  appointed 
to  take  charge  and  dispose  of  said  old  partnership  business  and  assets 
and  discharge  the  community  debts  thereof  alleged  to  exist;  that  J.  R. 
Milam  be  required  to  render  an  account  of  said  partnership  business  of 
himself  and  the  deceased  and  be  enjoined,  if  receivership  be  denied, 
from  disposing  of  any  of  said  community  property  save  as  necessary  in 
winding  up  the  business  and  for  the  payment  of  said  community  debts: 
that  appellant  be  reimbursed  for  her  separate  and  community  property 
used  for  the  benefit  of  the  separate  property  of  B.  R.  Milam,  and  that 
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lien  thereon  be  decreed  therefor.  Appellant  also  prayed  for  partition 
and  for  general  relief. 

In  answer  to  this  petition  appellees  tendered  reconveyance  of  all 
property  and  interests  conveyed  to  them  by  the  deed  sought  to  be  can- 
celed (which  tender  was  accepted  by  supplemental  petition  filed  by 
appellant),  and  also  urged  exceptions  (pleas  of  like  effect  being  also  pre- 
sented), rather  voluminous  in  form,  but  which,  in  substance,  *ere  that 
it  appeared  from  the  petition  that,  save  as  to  the  feature  of  cancellation, 
the  District  Court  of  Tarrant  County  had  no  jurisdiction  of  the  parties 
or  of  the  causes  of  action,  and  that  there  was  a  misjoinder  of  causes 
of  action  and  of  parties.  In  the  language  of  the  order  these  exceptions 
were  sustained  "as  to  all  of  said  petition  except  that  portion  thereof 
wherein  the  plaintiff  seekB  to  have  the  deed  described  in  said  petition 
canceled  and  to  be  restored  to  the  possession"  of  the  said  homestead  and 
exempt  property.  As  to  this  relief  the  court  proceeded  to  render  judg- 
ment in  appellant's  favor;  the  judgment,  however,  expressly  reciting 
that  as  to  "any  further  relief  sought  by  the  plaintiff  in  her  said  petition, 
including  her  application  for  an  accounting  and  the  appointment  of  a 
receiver  as  well  as  all  other  matters  is  not  passed  upon  nor  adjudicated 
by  this  judgment,  for  the  reason  that  the  court  has  already  sustained 
exceptions  of  the  defendants  to  plaintiff's  said  petition  which  disposed  of 
all  of  said  other  matters  except  the  matters  herein  adjudged ;  and  this 
court  has  refused  to  take  jurisdiction  of  this  cause  for  any  purpose 
except  in  so  far  as  the  plaintiff  seeks  to  cancel  said  deed  and  to  recover 
possession  of  the  property,  real  and  personal,  hereinbefore  described. 
*  *  *  It  being  expressly  understood  that  the  effect  of  this  judgment 
is  mainly  to  cancel  said  deed  and  to  place  plaintiff  in  the  same  position 
and  state  which  she  occupied  before  the  execution  of  said  deed,  and  not 
to  adjudicate  title  to  any  property  conveyed  in  said  deed." 

To  which  judgment,  "in  so  far  as  the  court  refuses  to  take  jurisdic- 
tion of  the  entire  case  presented  by  her  said  petition  and  refuses  to 
grant  her  complete  relief/'  appellant  excepted  and  prosecutes  this  ap- 
peal. Appellant,  however,  accepted  and  has  since  enforced  so  much  of 
the  judgment  as  decreed  to  her  the  cancellation  of  said  deed  and  the 
return  to  her  of  the  homestead  and  exempt  property  described  therein, 
and  this  action  on  appellant's  part  is  made  the  ground  of  a  motion  by 
appellees  to  dismiss  this  appeal,  the  contention  being  that  appellant  can 
not  both  enforce  and  have  reversed  the  same  judgment,  as  has  been  held 
in  Harper  v.  Poster,  40  Southwestern  Beporter,  40;  Dunham  v.  Ran- 
dolph &  Chambers,  32  Southwestern  Beporter,  720,  and  other  like 
cases.  But  we  think  this  case  must  be  distinguished  from  those  jef erred 
to.  Here  there  is  no  appeal  from  the  judgment  of  cancellation  and  of 
the  restoration  of  property  and  of  appellant's  former  status  in  relation 
thereto.  No  issue  or  incidental  question  relating  to  the  relief  granted 
is  now  sought  to  be  disturbed  or  reviewed.  The  issues  pertaining  to 
the  cancellation  sought  are  separable  and  entirely  distinct  from  the 
other  rights,  if  any,  presented  in  the  petition.    Indeed,  the  cancellation 
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was  but  an  incident  of  the  main  relief  sought,  the  deed  being  but  an 
obstacle  to  be  removed  in  order  to  render  the  main  relief  available.  In 
such  case  we  understand  the  authorities  to  be  that  such  acceptance  and 
enforcement  of  the  judgment  as  is  here  shown  will  not  preclude  appel- 
lant from  an  appeal  from  the  remainder  of  the  judgment.  See  Elliott, 
App.  Proa,  sec.  99;  McCreary  v.  Robinson,  49  S.  W.  Rep.,  212;  Trus- 
tees v.  Greenaugh,  105  U.  S.,  527 ;  Woeltz  v.  Woeltz,  93  Texas,  548.  The 
motion  to  dismiss  the  appeal  will  therefore  be  overruled. 

The  question  remains,  however,  whether  the  court  was  in  error  in 
sustaining  the  exceptions  indicated,  and  in  declining  to  exercise  further 
jurisdiction.  We  have  concluded  that  such  action  was  erroneous  as 
assigned.  As  alleged,  the  suit  involved  not  only  the  right  of  cancella- 
tion, but  also  the  title  to  community  property  of  considerable  value  and 
an  application  of  the  doctrine  of  equitable  liens  and  of  partition.  Ap- 
pellant distinctly  alleges  not  only  that  appellees  dispute  her  title  to  the 
community  property  to  the  extent  claimed  by  her,  but  also  that  they 
are  converting  the  whole  to  their  own  use  and  benefit  without  applying 
it  to  the  payment  of  community  debts.  She  also  alleges  facts  which 
would  seem  to  entitle  her  to  reimbursement  out  of  real  estate  devised  to 
appellees.  Hulen  v.  Williams,  60  S.  W.  Rep.,  997.  The  right  of  the 
surviving  partner  to  wind  up  the  partnership  business  may  be  conceded, 
but  it  is  certainly  the  right  of  the  community  survivor  to  have  this 
expeditiously  done,  and  to  have  the  community  assets  properly  applied. 
After  this  shall  have  been  done,  then  the  community  survivor  is  entitled 
to  whatever  proportion  of  the  residue  of  the  estate  she  may  be  able  to 
establish  by  the  evidence  as  hers  of  right,  whether  of  one-half  as 
claimed  by  her,  or  whether  of  less  interest  as  it  is  charged  appellees 
claim,  and  the  right  of  a  court  of  equity  to  interfere  for  the  protection 
of  those  in  the  attitude  of  appellant  can  not  be  doubted.  Pars,  on  Part, 
4  ed.,  sees.  343,  et  seq. 

Nor,  as  we  conceive,  will  the  fact  that  J.  R.  Milam  is  the  independent 
executor  as  alleged  constitute  the  probate  or  other  court  of  Somervell 
County  the  sole  tribunal  authorized  to  administer  the  relief  prayed  for. 
It  was  alleged,  and  in  effect  so  admitted  in  the  answer  that  J.  R  Milam 
had  qualified  and  was  acting  as  independent  executor.  If  so,  suits 
against  him  are  authorized  without  appeal  to  the  probate  court,  as  is 
well  settled.  Roberts  v.  Connellee,  71  Texas,  11.  For  the  time  being  the 
probate  court  has  no  control  and  certainly  no  jurisdiction  to  try  ques- 
tions of  title  as  presented  in  appellant's  petition.  As  alleged,  appellant 
was  not  named  in  the  will.  The  will  did  not  and  could  not  divest  appel- 
lant of  her  community  interest  in  excess  of  the  community  debts,  and  as 
to  which  the  probate  court  of  Somervell  County  never  assumed  jurisdic- 
tion. It  is  insisted,  however,  that  the  suit  is  one  to  establish  a  debt, 
and  that  hence  by  the  terms  of  the  sixth  clause  of  article  1194,  Revised 
Statutes,  the  suit  must  be  brought  in  Somervell  County.  One  phase 
of  appellant's  petition  seems  to  make  this  contention  plausible.  It  is 
charged  that  B.  R.  Milam  used  of  the  community  funds  and  of  appel- 
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lantfs  separate  funds  certain  sums  for  which  she  seeks  to  establish  and 
to  have  declared  a  lien  upon  the  separate  estate  of  B.  H.  Milam  devised 
to  appellees  by  the  will.  This  may  perhaps  be  properly  designated  as 
an  effort  to  establish  a  trust  rather  than  to  establish  a  money  demand 
against  the  estate  of  B.  R.  Milam  within  the  meaning  of  said  section  6 
of  article  1194.  But  whether  so  or  not,  we  do  not  think  the  prayer  for 
this  relief  should  be  given  the  effect  insisted  upon.  This  is  but  an 
incident  of  more  comprehensive  relief  sought  in  the  petition.  Appel- 
lant sought  to  cancel  a  deed  and  to  establish  her  right  and  title  to  com- 
munity property  as  claimed  by  her  and  for  partition.  Of  these  causes 
of  action  under  other  allegations  of  the  petition  the  District  Court  of 
Tarrant  County  clearly  had  jurisdiction  by  force  of  sections  4  and  13 
of  the  article  invoked  by  appellees,  and  of  article  3627,  Eevised  Statutes, 
prescribing  the  venue  of  suits  brought  for  partition  of  personal  prop- 
erty. If  so,  to  avoid  multiplicity  of  suits,  the  District  Court  of  Tarrant 
County  was  also  authorized  to  dispose  of  the  incidental  or  concomitant 
claim  for  reimbursement  for  funds  used  in  the  betterment  of  B.  R. 
Milam's  estate.  See  Morris  v.  Nunn,  79  Texas,  125;  De  la  Vega  v. 
League,  64  Texas,  205;  Wilson  v.  Railway,  58  S.  W.  Rep.,  183.  All 
the  matters  of  relief  alleged  were  correlated,  and  in  our  judgment  fall 
fairly  within  the  principles  announced  in  the  above  cases  and  were 
properly  joined  in  the  one  suit. 

Nor  was  there  misjoinder  of  parties.  All  of  the  appellees  were 
charged  as  acting  in  maladministration  and  conversion  of  the  commu- 
nity estate.  All  were  alleged  to  be  heirs  and  devisees  of  B.  R.  Milam, 
and  to  be  asserting  adverse  title  to  the  property  involved  and  were  hence 
necessary  parties.  Without  each  of  appellees  no  complete,  final  judg- 
ment could  be  rendered.  Love  v.  Kearnen,  58  Texas,  191;  Railway  v. 
Perkins,  52  S.  W.  Rep.,  124.  The  contrary  is  true,  however,  as  to  the 
creditors.  No  claim  in  antagonism  to  them  was  asserted  and  no  interest 
of  the  creditors  could  be  affected  or  prejudiced  by  the  suit.  Allison  v. 
Shelling,  Vf  Texas,  453. 

R.  F.  Milam  was  a  resident  of  Tarrant  County;  the  amount  involved 
and  the  character  of  relief  sought  were,  as  alleged,  such  as  to  clearly 
confer  jurisdiction  upon  the  District  Court  of  Tarrant  County  in  the 
first  instance,  as  in  effect  is  admitted  in  behalf  of  appellees.  The  court 
thus  having  acquired  jurisdiction,  it  remained  and  could  not  be  deprived 
thereof  by  the  voluntary  acquiescence  of  appellees  in  the  relief  of  can- 
cellation sought,  and  we  think  the  court  should  have  proceeded  to  dis- 
pose of  the  remaining  issues.  See  Lewis  v.  Davidson,  51  Texas,  251; 
Huppman  v.  Schmidt,  65  Texas,  583;  Pressler  v.  Wilke,  84  Texas,  344; 
Ablowich  v.  Bank,  4  Texas  Ct.  Rep.,  763,  and  authorities  therein  cited. 

The  judgment  is  reversed  and  the  cause  remanded  for  trial  on  the 
merits. 

Reversed  and  remanded. 

Vol.  29  Civil— 37. 
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Susax  H.  Shoemaker  et  al.  v.  Texas  &  Pacific  Railway 

Company. 

Decided  June  28,  1902. 

1.— Railway  Company— Negligence— Death— Accident— Evidence  Raising  Issue. 

Where  the  particular  thins  causing  the  injury  is  shown  to  have  been  under 
the  management  of  the  defendant  or  its  servants,  and  the  accident  is  such  as 
in  the  ordinary  course  of  things  does  not  happen  if  those  who  have  the  manage- 
ment use  proper  care,  it  affords  reasonable  evidence,  in  the  absence  of  explana- 
tion, that  the  accident  arose  from  want  of  care.  See  evidence  held  sufficient  to 
require  the  submission  to  the  jury  of  the  issue  of  negligence  in  an  aetion  against 
a  railway  company  for  the  death  of  persons  whose  bodies  were  found  on  and 
near  the  track,  although  there  was  ho  direct  proof  as  to  the  manner  of  their 
death  and  the  circumstances  attending  it.  (Stephens,  Associate  Justice,  dis- 
senting.) 
2. — Same— Duty  of  Lookout— Persons  on  Track. 

Where  it  appeared  that  two  boys  were  killed  by  a  train  while  walking  along 
the  railroad  track  at  night  at  a  point  that  had  been  used  day  and  night  for 
years  by  the  people  of  that  community,  a  condition  of  thingB  was  shown  which 
required  those  in  charge  of  the  engine  to  keep  a  lookout  ahead  as  a  matter  of 
ordinary  care,  especially  where  the  train  was  making  unusual  speed. 

3.— Same— Master  and  Servant— Notice  of  Servant's  Unfitness— General  Reputa- 
tion. 
While  general  reputation  of  a  servant's  unfitness  to  fill  a  position  is  not 
sufficient  to  bring  home  notice  thereof  to  a  fellow-servant,  it  will  suffice  to  affect 
with  notice  the  master  whose  duty  it  is  to  inquire  and  keep  constant  watch  over 
such  matters,  and  therefore  evidence  that  it  was  the  common  talk  among  rail- 
road men  that  an  engineer's  eyesight  was  defective  was  admissible  to  charge  the 
company  with  notice  of  that  fact. 

Appeal  from  Parker.    Tried  below  before  Hon.  J.  W.  Patterson. 

E.  B.  Ritchie  and  D.  M.  Alexander,  for  appellants. 

5.  0.  Bidwell,  for  appellee. 

HUNTEE,  Associate  Justice. — This  suit  was  brought  in  the  Dis- 
trict Court  of  Parker  County  by  appellee,  in  which  she  joined  her  in- 
sane husband,  who  had  no  guardian,  on  September  20,  1900,  to  recover 
damages  from  appellee  railway  company  occasioned  by  the  alleged  negli- 
gent killing  of  her  unmarried  minor  sons,  aged  respectively  18  and  19 
years.  The  acts  of  negligence  alleged  were  that  the  engineer  in  charge 
of  the  train  which  killed  her  sons  was  unfit  and  incompetent  to  perform 
his  duties  as  such  by  reason  of  defective  eyesight,  being  nearsighted,  of 
which  the  defendant  company  had  notice,  and  by  reason  of  those  in 
charge  of  the  engine  failing  to  ring  the  bell  or  blow  the  whistle  or 
give  other  warning  of  the  approach  of  the  engine  at  the  said  crossings, 
and  failing  to  keep  a  lookout  ahead  and  to  use  all  the  means  within 
their  power  to  avoid  the  injury  after  discovering  the  peril  of  the  young 
men  on  the  track,  and  after  they,  by  the  use  of  ordinary  care,  might  have 
discovered  them  and  their  peril, — the  crossings  and  track  where  they 
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were  killed  being  a  place  commonly  used  by  pedestrians  and  where  per- 
sons might  reasonably  be  expected. 

The  defense  was  not  guilty  and  contributory  negligence  in  going  upon 
the  track  and  remaining  and  trespassing  thereon. 

The  court  charged  the  jury  to  find  a  verdict  for  the  defendant  railway 
company,  which  they  did,  and  upon  which  judgment  was  rendered  and 
this  appeal  taken  therefrom.  This  peremptory  charge  is  assigned  as 
error. 

The  evidence  disclosed  by  the  record  was  to  the  effect  that  on  the 
night  of  June  4,  1900,  the  two  boys  left  their  mother's  home  about  300 
yards  south  of  the  appellee's  railroad  track,  about  ten  minutes  after  10 
o'clock,  and  went  towards  the  railroad  in  search  of  a  brother-in-law  who 
had  gone  that  afternoon  to  Milsap,  a  station  on  appellee's  road  about 
two  miles  westward.  No  one  ever  saw  them  alive  after  that.  They  were 
found  next  morning  about  8  o'clock,  one  on  and  the  other  near  the  rail- 
road track  between  two  private  crossings  in  the  pasture  on  appellant's 
premises  where  the  right  of  way  was  fenced,  dead  and  mangled.  Their 
limbs  and  fragments  of  their  clothing,  as  the  evidence  tends  to  estab- 
lish, were  scattered  westward  for  some  distance  along  the  track. 

Mr.  J.  Y.  Burke,  appellee's  roadmaster,  but  introduced  by  appellant, 
testified:  "As  shown  by  this  train  sheet  there  were  seven  trains  that 
passed  along  that  track  that  night  No.  5,  on  which  Waldron  was 
engineer,  passed  there  about  11  p.  m  going  west;  No.  91  passed  at 
7:40  p.  m.  going  west;  first  13  passed  at  1:30  in  the  morning  going 
west,  and  second  13  at  5:40  in  the  morning;  No.  6  east  bound  passed 
there  at  5 :15  a.  m. ;  No.  92  east  bound  at  10 :45  p.  m.  My  recollection 
is  that  No.  92.  made  Lambert  for  No.  5.  Lambert  is  seven  miles  east  of 
Milsap.  No.  14  was  going  east  and  passed  there  at  7 :45  in  the  morn- 
ing. If  the  11  o'clock  west  bound  passenger  train  killed  these  boys, 
then  the  1:30  a.  m.  train,  5:40  a.  m.  train,  5:15  a.  m.  train,  and  the 
7:45  a.  m.  train  all  ran  over  their  bodies.  None  of  these  engineers 
reported  to  me  of  seeing  these  bodies  there  on  the  track,  and  I  talked 
with  every  man  that  passed  there;  they  said  they  never  saw  a  sign. 
That  is  a  straight  track  there,  and  with  a  good  headlight  there  ought 
to  be  nothing  to  prevent  anybody  from  seeing  an  object  of  any  size.. 
The  only  man  that  ever  told  me  that  he  saw  anything  that  night  that 
looked  like  a  man  was  Waldron.  He  said  those  two  men  he  saw  stepped 
off  the  track  right  by  the  bridge."  In  another  part  of  his  testimony 
he  says  the  bridge  is  a  half  mile  from  where  the  injury  occurred,  and 
also  makes  the  time  of  passing  of  trains  above  given  apply  to  Milsap, 
and  hot  to  the  place  where  the  injury  occurred.  He  also  testified:  "I 
quote  all  these  facts  from  the  train  sheet,  and  know  it  is  practically 
correct  from  the  fact  that  I  investigated  it  before  I  even  looked  at  the 
train  sheet  at  all.  I  took  the  register  here  [meaning  Weatherford]  and 
talked  to  the  men  about  what  time  they  passed  there  [meaning  Milsap], 
and  that  is  practically  correct." 

The  west-bound  passenger  train  passed  through  the  premises  a  little 
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before  11  o'clock  that  night.  Engineer  Waldron  was  in  charge  of  the 
engine,  and  the  evidence,  though  conflicting,  tends  to  prove  that  his 
eyesight  was  imperfect, — that  he  was  nearsighted.  Pitts  was  fireman. 
Neither  testified  in  the  case,  nor  did  the  conductor  or  any  brakeman; 
in  fact  the  defendant  company  offered  no  evidence  whatever.  The 
track  was  straight  and  the  view  unobstructed  eastward  and  westward 
from  the  place  where  the  bodies  were  found  for  more  than  a  quarter 
of  a  mile.  It  was  down  grade  going  westward  from  there  to  Milsap  and 
west-bound  engines  worked  no  steam  along  there, — ran  very  fast  and 
made  little  noise.  The  evidence  of  Mr.  Burke,  the  roadmaster  of 
appellee,  tends  to  prove  that  Waldron's  west-bound  passenger  train 
passed  Milsap  about  11  o'clock  that  night.  It  passed  the  east-bound 
freight,  which  passed  Milsap  at  10:45  p.  m.,  at  Lambert.  The  rate  of 
speed  which  this  freight  train  made  is  not  in  the  record,  but  at  fifty 
miles  an  hour,  which  is  probably  unusual  speed  for  freight  trains  to 
make  in  Texas,  it  would  require  about  eight  minutes  to  reach  Lambert, 
and  this  would  allow  the  west-bound  passenger  train  about  seven  min- 
utes to  run  from  Lambert  to  Milsap,  a  distance  of  seven  miles,  which 
would  indicate  an  average  speed  of  about  sixty  miles  an  hour,  and  prob- 
ably greater,  while  passing  through  appellant's  premises.  There  is 
evidence  tending  to  prove  that  this  train  did  not  blow  the  whistle  or 
ring  the  bell  at  the  crossings  named  that  night.  If  it  might  be  inferred 
that  the  boys  saw  and  heard  the  train  bearing  down  upon  them,  not 
knowing  of  the  unusual  and  extraordinary  speed  at  which  it  was  com- 
ing, being  squarely  in  front  of  it,  they,  though  in  the  exercise  of  ordinary 
care,  might  have  miscalculated  the  time  required  by  the  train  to  reach 
them  and  were  thus  caught,  as  was  Dr.  Wagley  in  the  case  of  Railway 
v.  Wagley,  40  Southwestern  Reporter,  538.  This  unusual  speed  would 
be  calculated  to  deceive  ordinarily  prudent  people  standing,  crossing,  or 
walking  in  front  of  the  train  or  about  to  cross  the  track. 

The  evidence  also  tended  to  prove  that  the  track  through  the  premises 
had  been  used  day  and  night  for  years  by  the  people  of  that  community 
in  going  to  and  from  Milsap  and  to  and  from  Newbury  church,  about 
one  and  a  half  miles  east  of  the  premises,  and  therefore  tended  to  prove 
a  condition  of  things  which  required  those  in  charge  of  the  engine  to 
keep  a  lookout  ahead  as  a  matter  of  ordinary  care,  especially  when  the 
train  was  making  such  an  unusual  rate  of  speed.  Railway  v.  Simpkins, 
64  Texas,  615;  Railway  v.  Hunt,  67  Texas,  474;  Railway  v.  Watkins, 
88  Texas,  20 ;  Shiflet  v.  Railway,  18  Texas  Civ.  App.,  57.  The  evidence 
also  tended  to  prove  that  the  moon  was  shining  brightly  and  that  the 
headlight  on  Waldron's  train  was  very  good  that  night,  so  that  if  it  was 
the  duty  of  the  engineer  and  fireman  to  keep  a  lookout  for  people  on 
the  track  at  that  place,  the  circumstances  of  the  killing  would  tend  to 
establish  negligence  on  their  part  in  not  seeing  the  boys  on  the  track, 
or,  if  they  saw  them,  in  not  doing  all  within  their  power,  consistent 
with  safety  to  themselves  and  the  train,  to  avoid  the  injury.     The  court 
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excluded  evidence  that  the  train  could  have  been  stopped  within  1J50 
feet.    This  was  error  also. 

From  this  statement  of  the  facts  it  will  be  seen  that  there  is  direct 
evidence  of  circumstances  which  would  authorize  the  jury  to  find  that 
the  west-bound  passenger  train  killed  the  boys:  First,  straight  unob- 
structed track;  second,  that  persons  were  accustomed  to  using  it  night 
and  day  and  had  been  for  years;  third,  Waldron,  the  engineer,  had  de- 
fective eyesight;  fourth,  that  train  failed  to  blow  the  whistle  for  the 
crossing  a  few  hundred  yards  east  of  the  place  where  the  boys  were 
killed;  fifth,  the  righ  rate  of  speed  it  was  making;  sixth,  the  moon  shone 
brightly  and  the  headlight  was  very  good  that  night;  seventh,  Waldron 
admitted  he  saw  two  men  on  the  track,  though  he  claims  they  were  a 
half  mile  from  the  place  of  injury,  but  the  jury  might  not  have  believed 
the  latter  part  of  this  statement,  and  might  have  found  that  they  were 
the  deceased.  If  this  train  did  kill  them,  then  the  strong  light  from 
the  moon  and  the  headlight,  and  the  straight  track,  enabled  the  engineer 
to  see  them  on  the  track,  and  he  must  have  done  so  if  he  kept  a  lookout 
as  he  should  have  done.  If  he  failed  to  see  them  at  such  a  place  under 
such  circumstances,  the  inference  is  strong  either  that  it  was  because 
he  was  negligent  in  not  looking  out  for  such  persons,  or  the  company 
was  negligent  in  employing  and  retaining  in  its  service  an  engineer  who 
could  not  see  well. 

The  suit  was  filed  September  20,  1900,  and  the  trial  occurred  on  the 
1st  day  of  November,  1901,  nearly  fourteen  months  afterwards.  The 
engineer  died  only  a  few  months  before  the  trial.  The  evidence  indi- 
cated that  the  fireman  was  still  in  the  service  of  the  company,  but  the 
testimony  of  neither  of  these  witnesses,  by  deposition  or  otherwise,  was 
produced  by  defendant. 

We  reversed  the  judgment  and  remanded  the  case  of  Shiflet  v.  Bail- 
way,  supra,  a  case  in  some  respects  quite  analogous  to  this,  where  Chief 
Justice  Tarltonf  laid  down  the  rule  that,  "if  the  course  of  legal  evidence 
was  such  as  tended  to  support  the  averments  of  plaintiffs  petition  it 
became  the  duty  of  the  judge  trying  the  case  to  submit  the  issues  of  fact 
to  the  jury,  even  though,  had  they  returned  a  verdict  against  the  defend- 
ant, he  should  have  felt  constrained  to  set  aside  the  verdict  on  a  mo- 
tion for  a  new  trial."  Citing  Fitzgerald  v.  Hart,  17  S.  W.  Rep.,  369 ; 
Bowman  v.  Brewing  Co.,  43  S.  W.  Rep.,  808;  McCray  v.  Railway,  34 
S.  W.  Rep.,  95. 

It  would  be  improper  to  discuss  the  evidence  contained  in  the  record 
any  more  than  we  have  felt  compelled  to  do  as  above,  but  will  call  atten- 
tion to  the  rule  in  such  cases  laid  down  by  Chief  Justice  Gaines  in 
Washington  v.  Railway,  90  Texas,  on  page  320 :  "But  while  the  naked 
fact  that  an  accident  has  happened  may  be  no  evidence  of  negligence,  yet 
the  character  of  the  accident  and  the  circumstances  in  proof  attending 
it  may  be  such  as  to  lead  reasonably  to  the  belief  that  without  negli- 
gence it  would  not  have  occurred  (Railway  v.  Suggs,  62  Texas,  323 )> 
where  the  particular  thing  causing  the  injury  has  been  shown  to  be  un- 
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der  the  management  of  the  defendant,  or  his  servants,  and  the  accident 
is  such  as  in  the  ordinary  course  of  things  does  not  happen  if  those  who 
have  the  management  use  proper  care,  it  affords  reasonable  evidence,  in 
the  absence  of  explanation,  that  the  accident  arose  from  want  of  care. 
Scott  v.  Docks  Co.,  3  H.  &  C,  569 ;  Transportation  Co.  v.  Downer,  11 
Wall.,  129.  In  such  a  case  the  question  of  negligence  should  be  sub- 
mitted to  the  jury." 

Applying  the  above  rule  to  the  facts  of  this  case,  we  think  it  should 
have  been  submitted  to  the  jury  upon  the  theory  that  if  they  believed 
from  the  evidence  that  the  place  where  the  boys  were. killed  was  one 
where  people  were  accustomed  to  crossing,  walking  along,  and  being  on 
the  track  both  day  and  night,  and  that  this  fact  was  known  to  the  em- 
ployes of  defendant  in  charge  of  the  trains  it  was  their  duty  to  keep 
watch  over  the  track  in  front  of  the  engines  at  such  place  in  order  to 
discover  anyone  who  might  be  on  the  track  and  avoid  injuring  them, 
if  by  the  use  of  the  means  within  their  power  they  could  do  so  without 
injury  to  themselves  or  to  the  train,  and  failing  to  do  so,  the  defendant 
would  be  guilty  of  negligence. 

Again,  if  the  west-bound  passenger  train  killed  the  boys,  and  the  en* 
gineer  in  charge  of  the  engine  had  a  defective  eyesight  of  which  the 
company  had  notice,  or  which  by  the  use  of  ordinary  care  it  could  have 
known,  and  by  reason  of  which  the  injury  occurred  at  a  place  where  it 
was  the  duty  of  the  engineer  to  keep  a  watch  over  the  track  in  front  of 
his  engine,  as  before  explained,  then  the  defendant  would  be  guilty  of 
negligence,  and  would  be  liable  whether  the  engineer  saw  the  boys  or 
not,  and  even  though  the  boys  were  guilty  of  negligence  in  going  or 
being  upon  the  track.  This  principle  applies  to  the  facts  of  this  case, 
because  the  railroad  company  has  no  right  to  kill  persons  who  negli- 
gently go  upon  its  track  if  they  are  seen  by  those  in  charge  of  the  en- 
gine in  a  perilous  position  in  time,  by  the  use  of  every  means  in  their 
power  consistent  with  safety  to  themselves  and  the  traim,  to  save  them. 
But  if  the  engineer  i6  blind  he  can  not  see  them,  or  if  his  eyesight  is 
defective  he  would  probably  not  see  them,  and  the  negligence  would  con- 
sist in  retaining  the  engineer  in  its  service  after  it  knew,  or  by  the  use 
of  ordinary  care  could  have  known,  of  his  defective  eyesight.  And  in 
this  connection  we  think  the  court  also  erred  in  excluding  the  evidence 
of  Huddleston,  offered  to  prove  that  it  was  commonly  known  and  was 
the  common  talk  among  railroad  men  and  others  that  Waldron  had  de- 
fective eyesight.  This  evidence  was  excluded  upon  the  ground  of  its 
immateriality,  but  it  is  material,  we  think,  on  the  question  of  whether 
the  railroad  company  had  notice  of  his  defective  eyesight  General  repu- 
tation of  a  servant's  unfitness  to  fill  a  position,  while  insufficient  to  bring 
home  notice  to  a  fellow  servant  working  with  him,  yet,  because  it  is  the 
duty  of  the  master  to  inquire  and  keep  constant  watch  over  such  mat- 
ters, is  sufficient  to  affect  him  with  such  notice.  Railway  v.  Johnson, 
34  S.  W.  Kep.,  186 ;  same  case,  35  S.  W.  Rep.,  1042.     A  railway  com- 
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pany  owes  this  duty  to  persons  standing  or  walking  on  its  track  at  places 
which  it  has  long  and  continuously  allowed  the  public  to  use. 

We  therefore  conclude  that  the  learned  judge  erred  in  instructing  a 
verdict  for  the  defendant  company,  and  for  this  error,  and  for  exclud- 
ing the  evidence  aforesaid,  the  judgment  is  reversed  and  the  cause  re- 
manded for  a  new  trial. 

Reversed  and  remanded. 

CONNER,  Chief  Justice. — Without  being  able  to  assent  to  all  that 
is  said  in  the  opinion  of  Judge  Hunter,  I  nevertheless  agree  to  the  dis- 
position made  of  the  appeal  as  announced  by  him. 

In  the  case  of  Lee  v.  Railway,  89  Texas,  on  page  588,  our  Supreme 
Court,  in  an  opinion  by  Associate  Justice  Brown,  say:  "Negligence, 
whether  of  the  plaintiff  or  defendant,  is  generally  a  question  of  fact, 
and  becomes  a  question  of  law  to  be  decided  by  the  court  only  when  the 
act  done  is  in  violation  of  some  law,  or  when  the  facts  are  undisputed 
and  admit  of  but  one  inference  regarding  the  care  of  the  party  in  doing 
the  act  in  question;  in  other  words,  to  authorize  the  court  to  take  the 
question  from  the  jury,  the  evidence  must  be  of  such  character  that 
there  is  no  room  for  ordinary  minds  to  differ  as  to  the  conclusion  to 
be  drawn  from  it." 

The  rule  so  announced  is  reiterated  and  approved  in  Choate  v.  Rail- 
way, 90  Texas,  88.  In  view  of  which,  and  in  view  of  the  different  con- 
clusions drawn  from  the  facts  by  my  distinguished  associates,  it  is  per- 
haps quite  natural  that  I  hesitate  to  say  that  the  evidence  is  such  that 
there  is  no  room  for  ordinary  minds  to  differ  in  the  conclusion  to  be 
drawn  therefrom.  However,  I  do  not  wish  to  be  understood  as  passing 
jupon  the  sufficiency  of  the  evidence  to  sustain  the  theory  that  the  kill- 
ing was  by  the  passenger  train  rather  than  by  some  one  of  the  other 
west-bound  trains  that  night.  If  this  be  assumed,  the  evidence  recited 
in  Judge  Hunter's  opinion  would  seem  amply  sufficient  to  raise  the  issue 
of  negligence  on  appellant's  part.  It  may  be  said  that  the  evidence  fails 
to  exclude  contributory  negligence  on  the  part  of  the  deceased  boys.  Is 
this  required  of  appellants  under  the  circumstances?  There  was  evi- 
dence tending  to  show  that  the  boys  were  not  trespassers  Upon  the  track, 
and  the  record  is  absolutely  silent  as  to  the  circumstances  immediately 
attending  their  death.  If  licensees,  the  mere  fact  that  the  boys  went 
upon  the  track  does  not  conclusively,  or  as  a  matter  of  law,  establish 
negligence  on  their  part  proximately  contributing  to  their  death.  Rail- 
way v.  Phillips,  37  S.  W.  Rep.,  621 ;  Law  v.  Railway,  4  Texas  Ct.  Rep., 
552 ;  Railway  v.  Watkins,  29  S.  W.  Rep.,  232.  The  burden  to  establish 
this  purely  defensive  matter  was  upon  appellee.  At  least  evidences  of 
the  dreadful  collision  and  result  must  have  been  left  upon  the  engine 
or  train  causing  the  same ;  the  power  to  produce  the  operatives  of  such 
train  and  hence  perhaps  to  afford  an  explanation  of  the  circumstances 
is  with  appellee.  So  that  in  the  absence  of  an  explanation  and  of  effort 
to  explain  on  the  part  of  the  appellee  company,  it  would  seem  that  in 
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the  interest  of  human  life  the  evidence  was  such  as  to  require  the  sub- 
mission of  the  issue  of  negligence  to  the  jury  regardless  of  the  particular 
train  by  which  the  boys  were  killed.  Washington  v.  Railway,  90  Texas, 
320,  and  authorities  there  cited.  See  also  the  rule  in  this  State  as  to 
the  burden  of  proof,  and  the  reasons  therefor  in  cases  of  property  de- 
stroyed while  in  possession  of  railway  company  as  shipper,  and  in  cases 
of  injuries  to  a  passenger.  Ryan  v.  Railway,  65  Texas,  18,  et  seq. ;  Rail- 
way v.  Smith,  74  Texas,  278. 

Stephens,  Associate  Justice,  dissents  upon  the  ground  that  the  evi- 
dence utterly  failed  to  make  a  case  for  the  jury,  but  left  all  to  specula- 
tion and  conjecture  as  to  how  the  accident  occurred  or  who  was  to  blame 
for  it 


Western  Union  Telegraph  Company  v.  Tilda  Lovely. 

Decided  June  7,  1902. 

1.— Evidence— Deposition— Objections. 

A  deposition  is  treated  as  the  evidence  of  the  party  who  offera  it,  though 
taken  at  the  instance  of  the  opposite  party,  and  an  objection  to  matter  con- 
tained it  as  being  hearsay  is  not  obviated  by  reason  of  the  fact  that  it  was 
taken  at  the  other  party's  instance. 

2. — Same— Hearsay— Entry  in  Books. 

Where  the  date  on  which  a  person  was  buried  was  a  material  and  contro- 
verted fact,  evidence  of  such  fact  by  an  entry  in  the  books  of  an  undertaken 
statins  the  burial  as  on  a  certain  date,  was  objectionable  on  the  ground  of  hear- 
say where  it  was  shown  that  the  employe  who  made  and  testified  to  the  entry 
did  not  know  of  his  own  knowledge  when  the  burial  took  place  and  appears  to 
have  made  the  entry  before  the  burial. 

Appeal  from  Cooke.    Tried  below  before  Hon.  D.  E.  Barrett. 

Wilhins  £  Vinson,  for  appellant. 

A.  M.  Green,  for  appellee. 

STEPHENS,  Associate  Justice. — This  is  the  second  appeal  in  this 
case.  See  52  Southwestern  Reporter,  563,  for  statement  of  the  case  on 
former  appeal. 

On  the  last  trial  it  became  a  material  inquiry  whether  appellee's  fail- 
ure to  attend  the  funeral  of  her  sister,  Mrs.  Crocker,  was  not  due  to  her 
own  negligence  after  the  delayed  message  was  finally  delivered  to  her. 
July  9, 1896,  at  6 :30  p.  m.  This  depended  largely,  if  not  entirely,  upon 
whether  Mrs.  Crocker  was  buried  on  the  10th  or  11th  of  July,  1896. 
P.  W.  Crocker,  the  surviving  husband,  and  witness  for  appellee,  testified 
that  she  was  buried  on  the  11th,  which  would  have  given  ample  time 
for  appellee  to  be  present  at  the  funeral.    To  show  that  he  was  mistaken 
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in  this  date  appellee,  over  the  objections  of  appellant,  read  in  evidence 
the  following  copy  of  the  register  of  funerals  kept  by  James  W.  Stapler 
&  Son,  from  whom  F.  W.  Crocker  had  purchased  the  coffin  in  which  his 
wife  was  buried:  "Remains  of  Jtilda  Crocker.  Ordered  by  F.  W. 
Crocker.  Age  32.  Slow  fever.  Date  of  death  July  9.  Date  of  burial 
July  10.  Coffin  or  casket,  and  size  6."  This  record  was  shown  to  have 
been  made  by  James  D.  Guinn,  an  employe  of  Stapler  &  Son,  who  had 
sold  the  coffin  for  the  firm,  but  who  never  knew  when  Mrs.  Crocker  was 
buried,  and  who  seems  to  have  made  the  record  before  the  burial.  The 
copy  read  in  evidence  was  attached  to  his  deposition  taken  at  the  instance 
of  appellant,  but  was  thus  objected  to,  as  shown  by  the  bill  of  exceptions : 
"That  it  was  hearsay ;  that  the  deposition  of  this  witness  which  will  be 
read  to  the  court  shows  that  this  witness  was  not  testifying  from  his 
own  knowledge,  but  necessarily  from  statements  made  to  him  by  some- 
body else ;  that  his  said  deposition  shows  that  he  did  not.  know  of  his 
own  knowledge  when  Mrs.  Crocker  was  buried ;  that  he  contradicts  the 
plaintiffs  own  witness  Crocker,  and  that  it  was  offered  for  that  purpose, 
in  part  at  least ;  that  it  was  not  shown  that  the  entry  was  correctly  made, 
and  because  the  record  was  not  made  by  any  member  of  Mrs.  Crocker's 
family." 

We  see  no  escape  from  the  conclusion  that  the  objection  on  the  ground 
of  hearsay  was  well  taken.  Counsel  for  appellee,  without  citing  any 
authority  to  sustain  the  ruling,  undertakes  to  justify  it  mainly  "because 
the  copy  of  the  funeral  record  was  brought  into  court  by  appellant,  and 
made  by  the  man  who  made  the  original  entry  and  who  swears  to  its 
being  an  exact  copy."  This  will  not  do.  The  mere  taking  of  a  deposi- 
tion at  the  instance  of  one  party  does  not  license  the  opposite  party  to 
treat  it  as  evidence  offered  by  the  party  at  whose  instance  it  was  taken. 
On  the  contrary  the  rule  is  thus  stated  in  the  Encyclopedia  of  Pleading 
and  Practice,  volume  6,  page  585 :  "Without  reference  to  the  fact  that 
a  deposition  is  procured  by  one  party  to  a  suit,  it  will  be  taken  as  the 
evidence  of  the  party  who  offers  it  in  evidence."  The  following  cases 
illustrate  the  application  of  the  rule:  In  re  Smith,  34  Minn.,  436; 
Bichmond  v.  Eichmond,  10  Yerg.  (Tenn.),  343;  Bloomington  v.  Osterle, 
139  111.,  120;  Hatch  v.  Brown,  63  Me.,  410;  McCutchen  v.  Jackson,  40 
S.  W.  Bep.,  117;  Bailway  v.  Bitter,  16  Texas  Civ.  App.,  482. 

As  the  evidence  was  material  and,  under  one  of  the  issues  submitted, 
may  have  controlled  the  verdict,  the  error  in  admitting  it  over  appel- 
lant's objection  necessitates  a  reversal  of  the  judgment. 

Nothing  else  seems  to  require  notice.  The  judgment  is  therefore  re- 
versed and  the  cause  remanded  for  a  new  trial. 

Reversed  and  remanded. 
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J.  H.  Cage  v.  Heirs  of  John  C.  Tucker. 

Decided  June  14,  1902. 

1.— Community  Property— Sale  by  Survivor— Debts— Charge  on  Issue  Not  Riisei 
Where,  in  an  action  brought  by  heirs  to  recover  land,  the  defendant  claimed 
under  a  sale  made  by  decedent's  widow  as  survivor  in  community,  to  pay  com- 
munity debts,  and  it  was  shown  that  such  debts  existed,  but  no  issue  was  made 
by  the  pleadings  or  evidence  as  to  their  validity,  it  was  error  for  the  charge  to 
submit  to  the  jury  whether  or  not  such  debts  were  fairly  and  honestly  incurred. 

2, — Same — Other  Seasons  for  Selling. 

A  sale  made  by  the  survivor  to  pay  community  debts  is  not  rendered  void 
by  the  fact  that  there  were  also  other  reasons  inducing  the  sale,  such  as  making 
a  change  of  an  objectionable  family  residence  and  providing  means  of  subsistence 
elsewhere. 

S. — Appeal — Briefing  Assignment  of  Error. 

An  assignment  complaining  of  a  charge  submitting  the  issue  of  good  faith 
in  incurring  the  community  debts  for  which  the  land  was  sold  by  the  survivor, 
is  properly  and  sufficiently  briefed  where  the  statement  forming  part  of  the 
brief  informs  the  court  that  the  language  of  the  charge  is  given  in  the  assign- 
ment;, that  the  existence  of  the  debts  was  proved  and  admitted,  referring  to  the 
pages  of  the  record,  and  that  there  was  no  evidence  as  to  whether  the  debts  were 
or  were  not  fairly  and  honestly  made. 

Appeal  from  Comanche.     Tried  below  before  Hon.  N.  R.  Lindsey. 

Lee  Young  and  .4.  P.  Young,  for  appellant. 

0.  H.  Ooodson,  for  appellee. 

STEPHENS,  Associate  Justice. — Again  must  the  judgment  in 
this  case  be  reversed  on  account  of  errors  in  the  charge  of  the  court,  thi? 
being  the  third  appeal.    14  Texas  Civ.  App.,  316;  60  S.  W.  Rep.,  579. 

Whether  the  sale  of  the  land  in  controversy  alleged  to  have  been  made 
to  appellant  by  the  community  survivor,  the  widow  of  John  C.  Tucker, 
deceased,  was  made  to  pay  community  debts  or  was  fraudulent  as  al- 
leged was  the  main  issue  to  be  tried.  The  validity  of  the  community 
debts  which  seejn  to  have  been  discharged  by  the  sale — the  principal  of 
which  was  due  for  the  purchase  money  of  the  land  itself — was  not  an 
issue  in  the  case.  And  yet  it  was  made  issuable  by  the  charge,  for  the 
court  instructed  the  jury  that  "community  debts  are  such  as  have  been 
fairly  and  honestly  incurred,"  and  required  them,  in  order  to  find  for 
appellant,  defendant  below,  to  "believe  from  the  evidence  that  Mre. 
P.  J.  Tucker  sold  the  land  in  controversy  to  the  defendant,  Cage,  for 
the  purpose  of  paying  such  community  debts;"  thus  violating  the  well 
established  rule  which  holds  it.  to  be  material  error  for  the  judge  to 
submit  to  the  jury  an  issue  not  raised  by  the  pleadings  and  evidence* 
and  especially  to  treat  as  doubtful  what  is  undisputed  in  the  testimony; 
and  thus  disregarding  also,  by  oversight  doubtless  of  the  special  judge 
who  tried  the  case,  the  following  suggestion  made  in  the  opinion  of 
Chief  Justice  Conner  on  the  last  appeal:    "In  view  of  another  trial,  we 
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think  it  not  improper  to  suggest  that  the  charge  quoted  above  might  be 
further  relieved  of  objection  by  eliminating  the  term  'good  faith*  as  a 
qualification  of  the  community  debts,  inasmuch  as  no  issue  in  the  plead- 
ings or  proof  seems  to  have  been  made  as  to  the  validity  of  the  com- 
munity debts  of  John  C.  Tucker  and  wife."  The  second  assignment  of 
error  complaining  of  this  feature  of  the  charge  is  therefore  sustained. 
We  do  not,  however,  overlook,  but  overrule,  the  objections  made  by  the 
appellees  to  appellant's  manner  of  briefing  this  assignment.  The  state- 
ment, which  is  the  part  of  the  brief  objected  to,  informs  us  that  the 
language  of  the  charge  is  given  in  the  assignment;  that  the  existence 
of  community  debts  was  proved  and  admitted  (referring  to  the  pages  of 
the  record) ;  and  that  there  was  no  testimony  as  to  whether  these  com- 
munity debts  were  or  were  not  fairly  and  honestly  incurred;  and  the 
truth  of  these  statements  is  not  questioned  but  admitted  by  appellees, 
which,  it  would  seem,  ought  to  satisfy  the  most  fastidious.  Indeed,  we 
commend  the  statement  as  a  model  one,  since  it  contains  all  that  is 
essential  and  nothing  that  is  superfluous. 

We  also  sustain  the  third  assignment,  complaining  of  the  following 
charge :  "If  you  find  from  the  evidence  that  Mrs.  P.  J.  Tucker  did  not 
sell  said  land  for  the  purpose  of  paying  community  debts,  but  sold  the 
same  to  defendant,  Cage,  for  the  purpose  of  defrauding  the  plaintiffs 
out  of  their  interest  in  said  land,  or  for  any  purpose  other  than  the 
purpose  of  paying  community  debts;  and  you  further  find  from  the 
evidence  that  the  defendant  Cage,  knew  at  the  time  that  he  bought  said 
property  that  said  Mrs.  Tucker  was  not  selling  the  same  for  the  purpose 
of  paying  community  debts,  but  was  selling  same  for  6ome  other  pur- 
pose, then  you  will  find  for  the  plaintiffs." 

The  material  objection  to  this  charge  is  sufficiently  covered  by  the 
second  proposition,  as  follows:  "When  a  sale  is  made  to  pay  com- 
munity debts  the  fact  that  the  survior  had  other  reasons,  also,  for  mak- 
ing the  sale,  will  not  avoid  the  sale."  We  know  of  no  principle  that 
will  invalidate  a  sale  made  of  community  property  by  the  survivor  to 
pay  community  debts  merely  because  the  same  is  not  made  solely  for 
that  purpose.  The  view  we  take,  as  well  as  the  damaging  tendency  of 
the  charge  complained  of,  can  best  be  illustrated  by  the  following  excerpt 
from  the  testimony  of  Mrs.  Tucker,  the  community  survivor:  "When 
I  sold  the  land  to  Cage  there  was  never  anything  said  by  Cage  or  myself 
about  selling  the  land  to  pay  community  debts.  I  never  knew  I  had 
any  such  rights.  I  wanted  to  sell  the  place  in  order  to  leave  and  get 
away  from  it.  I  had  lost  my  husband  on  the  place,  and  one  of  my  chil- 
dren had  been  sent  to  the  penitentiary,  and  about  that  time  another  one 
of  my  children  had  died,  and  I  was  old  and  so  much  in  trouble  and 
distress  that  I  hardly  knew  what  to  do.  I  did  not  want  to  go  back  to 
the  place.  I  wanted  to  sell  it,  and  asked  Mr.  Cage  to  buy  it,  and  told 
him  if  he  would  buy  it  he  could  take  out  of  it  what  was  owing  to  Hyatt 
and  $219  that  we  owed  him."  The  debt  referred  to  as  owing  to  Hyatt 
amounted  to  $700,  and  was  created  in  the  purchase  of  the  land  by  the 
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Tuckers.  The  purchase  price  finally  agreed  on  between  Mrs.  Tucker  and 
appellant  was  $1650,  from  which  were  deducted  the  debts  above  referred 
to  in  her  testimony,  and  some  others,  leaving  a  balance  of  a  few  hundred 
dollars  which  was  paid  to  her  in  money  and  personal  property  needed 
and  used  by  her  in  the  support  of  her  family,  as  was  contemplated 
when  she  made  the  sale.  In  other  portions  of  her  testimony,  to  say 
nothing  of  the  recitals  to  that  effect  in  her  deed  to  appellant,  she  stated 
that  she  sold  the  land  to  pay  the  debts  her  husband  owed  at  the  time 
of  his  death.  We  thus  have  the  case  of  a  surviving  widow  selling  the 
community  homestead  to  pay  a  debt  created  in  the  purchase  thereof,  as 
well  as  other  community  debts,  and  also  for  the  purpose  of  changing 
an  objectionable  family  residence  and  providing  means  of  subsistence 
elsewhere.  Will  such  other  or  additional  purpose,  in  the  absence  of 
fraud,  vitiate  such  sale  ?  We  think  not.  And  yet  the  jury,  reading  the 
charge  in  the  light  of  the  testimony,  must  have,  or  at  least  might  have, 
concluded  that  it  would. 

The  judgment  is  therefore  reversed  and  the  cause  remanded  for  a 
new  trial. 

Reversed  and  remanded. 


Jake  Wilson  et  al.  v.  Mrs.  Della  White. 

Decided  July  2,  1902. 

Trial— Improper  Remarks  by  Judge. 

Where  a  wife  sued  on  a  liquor  dealer's  bond  to  recover  for  the  sale  of 
liquor  to  her  husband,  and  it  was  a  controverted  issue  as  to  whether  or  not 
the  husband  was  an  habitual  drunkard,  remarks  by  the  judge  to  husband,  who 
was  a  witness  in  the  case,  made  in  the  presence  and  hearing  of  the  jury,  com- 
manding him  not  to  get  drunk  during  the  trial  and  threatening  him  with  im- 
prisonment if  he  did  so,  constituted  reversible  error. 

Appeal  from  Erath.    Tried  below  before  Hon.  W.  J.  Oxford. 

C.  Nugent  and  Eli  Oxford,  for  appellants. 

M.  J.  Thompson,  for  appellee. 

HUNTER,  Associate  Justice. — On  the  trial  of  this  cause,  which 
was  an  action  brought  by  appellee  against  appellant  Wilson  and  his 
sureties  on  a  saloonkeeper's  bond  for  selling,  and  giving  intoxicating 
liquors  to  the  appellee's  husband,  Pete  White,  who  was  alleged  to  be 
an  habitual  drunkard,  at  the  close  of  Pete's  testimony  and  as  he  was 
leaving  the  witness  stand,  in  the  presence  and  hearing  of  the  jury,  the 
judge  trying  the  cause  said  to  him:  "You  are  excused  for  the  present; 
but,  Pete,  I  notify  you  now  that  if  you  get  drunk  during  this  trial  I  will 
put  you  in  jail  and  keep  you  there  until  you  get  sober.    Now  do  yoa 
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understand  me?  If  you  get  drunk,  I  will  put  you  in  jail  and  hold  this 
jury  till  you  get  sober.  And  if  any  one  of  the  other  witnesses  in  this 
case  gets  drunk  during  the  trial  of  this  case  I  will  fine  them  and  put 
them  in  jail.  I  am  going  to  try  this  case,  and  am  not  going  to  be  fooled 
with."  To  these  remarks  of  the  judge  defendant's  counsel  promptly  ex- 
cepted, when  his  honor  replied :  "I'll  give  you  your  bill,  but  I  mean  just 
what  I  say."  To  which  reply  appellant's  counsel  also  promptly  excepted. 
The  court  signed  the  bill  as  above,  with  this  explanation :  "Approved  with 
the  explanation  that  the  court  had  experienced  great  difficulty  in  procur- 
ing the  attendance  of  this  witness  and  some  others ;  in  fact  he  and  some 
others  had  to  be  attached  and  brought  into  court  after  disobeying 
subpoenas,  and  counsel  for  plaintiff  suggested  to  the  court  that  he  would 
wish  to  use  the  witness  again  and  expressed  a  fear  that  he  might  be- 
come too  much  intoxicated  to  testify.  The  court  then  gave  the  admoni- 
tion to  the  witness.  This  might  have  been  improper  in  the  presence 
of  the  jury,  but  it  is  evident  in  this  county  that  a  trial  of  this  sort  with 
the  class  of  witnesses  that  plaintiff  had  to  rely  upon,  surrounded  by 
the  influences  and  environments  with  which  they  were  surrounded, 
would  be  a  farce  and  bring  the  tribunal  allowing  any  such  trial  into 
utter  contempt  if  it  did  not  take  these  precautionary  measures." 

The  jury  found  a  verdict  against  the  defendant  and  sureties  for  $1000 

Whether  Pete  was  an  "habitual  drunkard"  was  a  controverted  ques- 
tion on  the  trial,  and  the  evidence  on  this  issue  was  quite  conflicting. 
The  witnesses  are  all  agreed,  it  seems,  that  Pete  was  fond  of  a  toddy, 
and  sometimes  took  it  straight,  and  often  refreshed  himself  with  a 
schooner  of  beer.  But  Pete  says  he  "worked  300  days  in  the  year,  and 
don't  see  how  he  could  be  a  drunkard.  He  has  gone  as  long  as  three 
months  without  getting  drunk,"  though  he  is  58  years  old,  a  stone  mason, 
and  had  been  taking  a  little  along  ever  since  he  was  20  years  old.  Other 
witnesses  who  had  known  him  for  years  had  often  seen  him  at  work, 
but  had  never  seen  him  drunk,  and  several  of  such  testified  that  they 
did  not  consider  him  an  habitual  drunkard,  while  others  so  considered 
him,  and  had  often  seen  him  drunk. 

Under  our  statute  and  the  conditions  of  the  bond  sued  on  the  penalty 
is  $500  for  selling  or  giving  intoxicating  liquor  to  an  "habitual  drunk- 
ard." In  the  same  chapter  the  terms  "habitual  drunkard"  is  defined  as 
follows : 

"Art  5060h.  An  habitual  drunkard  within  the  meaning  of  this 
chapter,  is  one  who  makes  it  a  habit,  or  who  habitually  becomes  intoxi- 
cated by  the  voluntary  use  of  intoxicating  liquors;  and  in  all  suits  for 
the  breach  of  such  bond  for  unlawfully  selling  to  an  habitual  drunkard, 
the  question  whether  or  not  such  person  is  an  habitual  drunkard  shall 
be  determined  by  the  court  or  jury  trying  such  case,  as  any  other  fact." 

The  court  properly  instructed  the  jury  as  to  what  constituted  an 
habitual  drunkard  within  the  meaning  of  the  terms  used  in  the  bond, 
but  we  think  the  remarks  of  the  judge,  made  in  the  presence  and  hear- 
ing of  the  jury,  were  well  calculated  to  lead  them  to  believe  that  he 
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knew  him  or  believed  him  to  be  so  addicted  to  the  habit  of  getting 
drunk  that  he  probably  could  not  keep  sober  until  the  trial  was  con- 
cluded unless  the  judicial  threat  of  imprisonment  in  jail  was  held  in 
terrorem  over  him. 

The  assignment  of  error  upon  which  the  judgment  is  reversed,  while 
it  does  not  strictly  conform  to  rule  29,  is  in  substantial  compliance  there- 
with, and  the  objections  thereto  are  overruled. 

For  the  error  indicated,  the  judgment  herein  is  reversed  and  the  cause 
remanded  for  a  new  trial. 

Reversed  and  remanded. 


Texas  &  Pacific  Railway  Company  v.  Perry  Klepper. 

Decided  June  14,  1902. 

1.— Carriers— Freight  Charge*— Refusal  to  Deliver— Damages— Mistake. 

Where  lumber  intended  for  plaintiff  at  Baird,  Texas,  was  shipped  to 
"Beard,"  Texas,  through  mistake  of  plaintiff's  agent  at  the  initial  point  ii 
signing  a  shipping  bill  ordering  it  consigned  to  plaintiff  at  such  latter  point,  and 
from  there  it  was  sent  to  plaintiff  and  Baird,  which  was  on  defendant  com- 
pany's line,  defendant  was  entitled  to  hold  the  lumber  for  payment  of  the  in- 
creased freight  charges  covering  the  entire  route  over  which  the  lumber  was  » 
transported,  and  was  not  liable  in  damages  for  refusal  to  deliver  to  plaintiff 
upon  his  tender  of  what  would  have  been  the  proper  amount  of  freight  charges 
but  for  such  mistake. 

&— Same— Sale  for  Freight  Charges. 

Where  the  freight  charges  which  defendant  had  the  right  to  collect  exceeded 
the  value  of  the  lumber,  it  was  not,  it  seems,  liable  to  plaintiff  for  such  value 
because  it  had  sold  the  lumber  for  less  than  me  amount  of  such  charges  at 
private  sale,  instead  of  a  public  sale  as  directed  by  the  statute. 

Appeal  from  the  County  Court  of  Callahan.  Tried  below  before  Hon. 
B.  L.  Russell. 

F.  S.  Bell,  for  appellant. 

Otis  Bowyer,  for  appellee. 

HUNTER,  Associate  Justice. — Plaintiff  alleged  the  value  of  hia 
carload  of  lumber  sold  by  the  defendant  to  be  $242.86,  and  claimed  $600 
vindictive  damages  for  refusal  to  deliver  it  to  him  upon  frequent  de- 
mands made  and  tender  of  $127.50,  the  regular  freight  charge  for  trans- 
porting it  from  Booneville,  Ark.,  to  Baird,  Texas,  by  direct  route.  The 
lumber,  however,  was  delivered  to  the  Choctaw,  Oklahoma  &  Gulf  Bail- 
road  Company  at  Booneville  July  17,  1900,  by  S.  W.  Williams  for  ap- 
pellee, and  a  shipping  bill,  signed  by  Williams  at  the  time,  showed  that 
he  ordered  the  lumber  consigned  to  "Perry  Klepper,  Beard,  Texas,* 
though  he  testified  that  he  directed  it  shipped  to  "Baird,  Texas,"  and 
told  the  agent  that  Baird  was  160  miles  west  of  Port  Worth.    It  was 
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routed  to  Beard,  Austin  County,  Texas,  which  was  a  siding  or  blind  sta- 
tion on  the  Cane  Belt  Railroad  with  no  agent,  and  when  the  lumber  was 
traced  up  by  the  agent  at  Baird  and  was  sent  to  Baird,  the  freight 
charges  were  $265,  which  appellee  refused  to  pay,  tendering  the  sum  of 
$127.50  and  demanding  his  lumber.  The  agent  refused  to  deliver  it 
to  him  unless  he  paid  the  $265,  and  after  holding  it  for  six  weeks  sold 
it  at  private  sale  for  $123.37,  and  appellee  sued  to  recover  the  value 
thereof  and  for  vindictive  damages  as  aforesaid. 

On  the  trial  the  defendant  company  requested  the  following  charge 
which  was  refused:  "If  you  believe  from  the  evidence  herein  that  the 
lumber  in  question  was  shipped  from  Booneville,  Ark.,  by  S.  W. 
Williams  for  the  plaintiff,  then  you  are  charged  that  said  Williams  was 
plaintiff's  agent,  and  should  you  further  believe  from  the  evidence 
herein  that  said  Williams  directed  the  shipment  to  Beard  instead  of 
Baird,  Texas,  and  that  said  lumber  was  so  shipped  in  accordance  there- 
with, and  that  thereafter  said  lumber  was  then  from  Sealy,  Texas, 
shipped  to  Baird,  Texas,  for  plaintiff,  partly  over  defendant's  line  of 
road,  you  are  charged  that  defendant  had  the  right  to  hold  said  lumber 
for  the  freight  charges  thereon  and  plaintiff  can  not  recover/' 

The  court  had  instructed  the  jury,  in  effect,  that  if  the  sale  had  been 
made  privately  and  not  according  to  the  statute  (1  Sayles'  Civil  Statutes, 
arts.  327,  328),  then  to  find  for  plaintiff  the  value  of  his  lumber,  and 
also  if  the  refusal  to  deliver  was  wanton  and  willful,  etc.,  to  find  vindic- 
tive damages. 

We  think  the  special  charge  requested  should  have  been  given,  be- 
cause if  Williams  directed  the  shipment  to  be  made  to  Beard  and  the 
freight  charges  of  $265  were  regular  and  correct,  then  they  were  greater 
than  the  value  of  plaintiff's  lumber,  and  he  could  have  no  interest  in 
nor  right  to  recover  any  amount  over  and  above  the  freight  charges, 
and  in  that  case  it  was  proper  to  tell  the  jury  to  find  for  defendant. 

For  the  refusal  to  give  this  charge  the  judgment  is  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 


Western  Union  Telegraph  Company  v.  J.  H.  Cooper. 

Decided  June  14,  1902. 

1.— Telegraph  Company— Delayed  Death  Message— Evidence. 

Where  a  message  was  received  for  transmission  at  noon,  advising  plaintiff 
of  his  mother's  death  and  telling  him  to  come  if  he  could  arrive  by  2  o'clock,  and 
the  telegraph  company  understood  from  the  circumstances  that  the  time  referred 
to  was  2  o'clock  p.  m.  of  the  following  day,  it  was  not  error  to  permit  plaintiff 
to  testify  that  he  would  have  so  understood  it. 

3.— Same— Declarations  of  Agent. 

As  against  an  objection  of  immateriality  and  irrelevancy,  it  was  permissible 
for  a  witness  to  whom  the  telegraph  company's  agent  gave  the  message  for  de- 
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livery  to  plaintiff  to  testify  that  the  agent  then  said  he  had  received  it  about 
2  o'clock  the  day  before,  and  did  not  have  time  to  find  anyone  to  deliver  it. 

3.— Interstate  Message — Law  of  Contract— Mental  Suffering. 

Where  a  message  was  delivered  at  a  point  in  Texas  for  transmission  to  an- 
other Texas  point,  via  Marietta  (I.  T.),  and  the  negligence  constituting  the 
ground  of  recovery  occurred  in  such  Territory,  the  law  of  Texas  determined  the 
effect  of  the  contract,  and  damages  for  mental  suffering  unaccompanied  by  phys- 
ical injury  could  be  recovered  for  such  violation,  although  not  allowed  by  the 
law  of  the  Territory. 

4. — Same— Filing  Claim  with  Company. 

Where  plaintiff's  petition  was  filed  and  service  of  citation  had  within  ninety 
days,  this  was  a  sufficient  compliance  with  a  stipulation  in  the  contract  for  the 
transmission  of  the  message  requiring  that  a  written  claim  for  damages  should 
be  presented  to  the  telegraph  company  within  ninety  days.  Following  Telegraph 
Company  v.  Piner,  9  Texas  Civil  Appeals,  152. 

Appeal  from  Cooke.    Tried  below  before  Hon.  D.  E.  Barrett. 

Wilkins  &  Vinson,  for  appellant. 

Cruce  &  Cruce  and  Potter  &  Potter,  for  appellee. 

STEPHENS,  Associate  Justice. — This  appeal  is  from  a  verdict  and 
judgment  for  $675  in  a  mental  anguish  case. 

Upon  the  death  of  appellee's  mother  the  following  telegram  was  sent 
to  him  at  Lebanon,  via  Marietta,  I.  T.,  from  Windom,  Texas,  by  his 
brother,  who  paid  aU  charges,  including  that  for  special  delivery  from 
Marietta  to  Lebanon :  "Ma  dead.  If  you  can  reach  here  by  two  o'clock, 
come."  It  was  received  for  transmission  and  delivery  by  appellant  about 
noon,  April  4,  1901,  and  transmitted  to  Marietta,  I.  T.,  about  two 
hours  later,  but  no  effort  was  made  to  deliver  it  to  appellee  till  between 
12  and  1  o'clock  of  the  day  following,  and  it  was  not  delivered  to  him 
until  long  after  the  burial  of  his  mother,  which  took  place  at  Windom, 
Texas,  about  4  o'clock  p.  m.,  April  5.  If  any  reasonable  effort  had  been 
made  by  appellant  to  deliver  the  message  after  it  reached  Marietta  it 
would  have  accomplished  the  purpose  for  which  it  was  sent.  In  other 
words,  actionable  negligence  on  the  part  of  appellant  after  the  message 
reached  Marietta  was  conclusively  established ;  which  answers  the  objec- 
tion to  the  charge  made  in  the  third  assignment. 

In  receiving  the  message  for  transmission  and  delivery  appellant 
understood  and  appellee,  under  the  circumstances  shown  in  evidence, 
would  have  understood  the  words  <chy  two  o'clock"  to  refer  to  2  o'clock 
p.  m.  of  the  following  day,  and  there  was  no  error  in  permitting  appellee, 
so  far  as  he  was  concerned,  to  so  testify  over  the  objection  urged  in  the 
first  assignment.    Telegraph  Co.  v.  Norris,  60  S.  W.  Eep.,  982. 

Nor  did  the  court  err  in  permitting  witness  Claiborne,  to  whom  the 
message  was  finally  handed  for  delivery  by  appellant's  agent  at  Marietta, 
to  testify,  over  the  objection  urged  in  the  second  assignment,  as  follows: 
"At  the  time  he  [the  agent  at  Marietta]  gave  me  the  message  he  said  he 
received  it  the  day  before  about  2  o'clock,  and  didn't  have  time  to  see 
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any  person  to  get  to  deliver  it.  He  said  he  was  very  busy  and  asked 
would  I  deliver  the  message.  I  said  I  would.  He  said  he  received  it 
the  day  before,  Thursday,  about  2  o'clock,  and  didn't  have  time  to  get 
out  and  see  about  sending  it,  and  he  asked  me  to  take  it.  I  said  I  would, 
and  he  6aid  charge  Cooper  what  I  pleased.  I  had  taken  it  out  Friday 
evening  and  forgot  it.  I  never  delivered  it,  and  kept  it  in  my  pocket 
from  1  o'clock  on  Friday  till  Saturday  evening  about  6  o'clock.  I  for- 
got it.  I  told  a  man  by  the  name  of  Gray  to  take  it  to  him,  and  I  guess 
he  delivered  it  to  Cooper." 

The  agent  of  the  telegraph  company  seems  to  have  been  then  so  far 
acting  for  his  principal  as  to  render  his  declaration  admissible ;  but  how- 
ever this  may  be,  the  only  objection  made  was  that  the  testimony  was 
immaterial  and  irrelevant. 

What  seems  to  be  appellant's  chief  contention  is  embodied  in  the 
fourth  assignment^  reading:  "The  court  erred  in  refusing  to  give  to 
the  jury  defendant's  special  charge  number  2,  to  the  effect  that  the  un- 
disputed testimony  showed  that  the  contract  sued  on  was  entered  into 
in  the  State  of  Texas,  and  was  broken,  if  at  all,  in  the  Indian  Terri- 
tory, and  that  damages  for  mental  suffering  unaccompanied  by  physical 
injury  could  not  be  recovered  in  the  Indian  Territory,  and  that  the 
jury  should  therefore  find  for  the  defendant." 

Two  decisions  of  this  court  (Telegraph  Company  v.  Phillip,  30 
Southwestern  Reporter,  474,  and  Telegraph  Company  v.  Clark,  38 
Southwestern  Reporter,  225),  in  each  of  which  a  writ  of  error  was 
denied,  are  cited  by  appellee  as  a  conclusive  answer  to  this  contention, 
but  the  precise  question  now  raised  was  not  quite  raised  in  those  cases, 
though  it  might  have  been,  the  difference  being  that  in  the  cases  cited 
the  question  decided  was  one  of  jurisdiction,  while  in  the  case  now 
before  us  the  question  is  one  of  liability,  depending  upon  whether  the 
laws  of  Texa6  or  of  the  Indian  Territory  are  to  govern.  But  in  a  well 
considered  opinion  of  the  Supreme  Court  of  Missouri  in  Reed  v.  Tele- 
graph Company,  37  Southwestern  Reporter,  907,  which  is  a  parallel  case, 
the  question  now  raised  was  involved  and  decided  against  appellant's 
contention,  as  will  be  seen  from  the  following  quotation  from  that 
opinion :  "The  contract  was  made  in  Iowa,  and,  according  to  its  terms, 
it  was  to  be  partially  performed  in  that  State.  Indeed,  it  is  quite  evi- 
dent its  breach  occurred  in  that  State.  Does  the  circumstance  that  it 
was  to  be  partially  performed  in  Missouri  exempt  it  from  the  laws  of 
Iowa?  We  think  most  clearly  not.  Like  a  contract  of  affreightment, 
its  validity  and  interpretation  ordinarily  are  to  be  governed  by  the  law 
of  the  State  in  which  it  was  made.  The  statute  of  Iowa  in  no  sense 
attempts  to  regulate  interstate  communication  by  telegram.  Both  par- 
ties to  this  agreement  for  the  transmission  of  the  message  resided  in 
Iowa.  The  tariff  was  paid  and  defendant  entered  upon  the  perform- 
ance of  the  contract  in  that  State.  The  statute  and  lawB  of  Iowa  were 
therefore  pertinent  and  admissible,  and  determined  the  effect  of  said 
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contract.  McDaniel  v.  Railway,  24  Iowa,  416;  Liverpool,  etc.,  Steam 
Co.  v.  Insurance  Co.,  129  U.  S.,  457,  9  Sup.  Ct.,  469.  See  also  Gray  ?. 
Tel.  Co.  (Tenn.),  64  S.  W.  Rep.,  1063,  and  cases  there  cited,  including 
129  U.  S.,  457.     We  approve  this  decision. 

The  case  so  much  relied  on  by  appellant,  that  of  Thomas  v.  Telegraph 
Company,  61  Southwestern  Reporter,  501,  is  not  a  parallel  case,  for  there 
the  contract  was  both  made  and  wholly  to  be  performed  in  the  State  of 
Arkansas,  where  a  different  interpretation  of  the  law  of  damages  in 
cases  of  this  sort  prevails.    Peay  v.  Telegraph  Co.,  43  S.  W.  Rep.,  965. 

The  fifth  and  sixth  assignments  must  be  overruled,  because  the  evi- 
dence wholly  f ails  to  show  whether  or  not  any  notice  of  appellee's  claim 
other  than  the  filing  of  the  original  petition  was  given  within  ninety 
days  after  the  message  was  filed  for  transmission.  However,  as  it  ap- 
pears from  the  amended  petition  and  proof  that  the  original  petition 
was  filed  and  citation  served  within  the  ninety  days,  the  case  seems  to 
come  within  the  ruling  of  this  court  in  Telegraph  Company  v.  Karr, 
24  Southwestern  Reporter,  302,  and  Telegraph  Company  v.  Piner,  29 
Southwestern  Reporter,  66,  to  which  we  still  adhere.  See  also  Telegraph 
Co.  v.  Hays,  67  S.  W.  Rep.,  1072. 

The  four  remaining  assignments  are  clearly  untenable  and  need  not 
be  noticed.    The  judgment  is  affirmed. 

Affirmed. 


.  A.  McBane  v.  J.  W.  Angle. 

Decided  June  7,  1902. 

1.— Witness— Examination— Bribery— Explanation  Excluded. 

Where  defendant's  witness  testified  that  he  told  one  of  plaintiff's  witnesses 
that  he,  such  latter  witness,  could  get  $125  for  leaving  town  and  not  testifying, 
it  was  error  for  the  court  to  compel  a  suspension  of  the  examination  at  that 
point,  stating  in  the  jury's  presence  that  the  witness  had  confessed  to  an  At- 
tempt to  bribe,  and  to  exclude  from  the  jury  the  explanation  of  the  witness  to 
the  effect  that  the  statement  was  made  to  test  the  sincerity  of  plaintiff's  wit- 
ness and  to  ascertain  whether,  as  was  reported,  he  was  already  hired  by  plain- 
tiff to  testify  for  a  less  amount. 

&— Same— Cross-Examination. 

It  was  permissible  for  defendant,  testifying  as  a  witness,  to  state  on  cross- 
examination  that  the  reason  why  he  remembered  so  distinctly  the  testimony 
given  by  plaintiff  on  a  former  trial  was  because  he  saw  his  attorney  write  it 
down  at  the  time  it  was  given. 

3. — State  School  Land  Purchase— Evidence — Appraisement. 

It  was  not  reversible  error,  in  an  action  to  recover  State  school  lands 
wherein  both  parties  claimed  under  an  appraisement  made  under  the  Act  of 
1895,  for  the  court  to  admit  in  evidence  a  certified  copy  of  appraisement  made 
under  the  Act  of  1887,  with  a  certification  from  the  Land  Commissioner  that 
no  reappraisement  had  since  been  made. 
4. — Same — Continuous  Occupancy. 

It  was  also  error  for  the  court  to  charge  in  such  action,  as  the  law  appli- 
cable to  all  school  land  purchases,  that  the  occupancy  of  the  land  must  be  con- 
tinuous from  the  original  settlement. 
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5.— Same— Burden  of  Proof. 

Where  the  defendant  in  such  action  holds  under  an  award  from  the  General 
Land  Office,  the  burden  of  proof  is  on  the  plaintiff. 

Appeal  from  Boberts.    Tried  below  before  Hon.  B.  M.  Baker. 

H.  E.  Hoover  and  L.  D.  Miller,  for  appellant. 

John  Yeale  and  Hendricks  &  Coffee,  for  appellee. 

STEPHENS,  Associate  Justice. — The  rulings  complained  of  in  the 
fourth  and  fifth  assignments  of  error,  as  shown  in  bills  of  exception  4 
and  5,  were  erroneous  and  presumptively  prejudicial  to  appellant.  It 
was  the  province  of  the  jury  and  not  of  the  judge  to  interpret  the  con- 
duct of  the  witness  Bourbounais  in  the  light  of  the  explanation  offered 
by  him.  The  court  erred  not  only  in  excluding  this  explanation  from 
the  jury,  but  also  in  passing  judgment  upon  the  conduct  of  the  witness — 
holding  him  guilty  of  an  attempt  to  bribe — in  the  presence  of  the  jury. 
The  manifest  tendency  of  this  was  to  deprive  appellant  of  a  fair  trial 
by  the  jury  selected  to  pass  upon  the  issues  of  title  to  and  between  him 
and  appellee,  and  not  that  of  crime  between  the  State  and  the  witness, 
which  was  not  then  before  the  court  for  adjudication. 

We  are  also  of  opinion  that  it  was  competent  for  appellant  when  testi- 
fying as  a  witness  on  cross-examination  to  explain  why  he  remembered 
so  distinctly  the  testimony  of  appellee  on  a  former  trial,  though  we  are 
not  prepared  to  condemn  the  ruling  complained  of  (in  the  second  assign- 
ment), since  the  bill  of  exception  fails  to  show  the  ground  upon  which 
the  evidence  was  excluded.  Grinnan  v.  Eousseaux,  20  Texas  Civ. 
App.,  19. 

There  was  no  reversible  error  in  admitting  certified  copy  of  classifica- 
tion and  appraisement  of  section  170,  and  possibly  none  also  in  submit- 
ting this  issue  to  the  jury;  but  we  abstain  from  any  discussion  of  the 
latter  question,  as  we  can  see  no  good  reason  why  parties  continue  to  go 
to  trial  in  this  class  of  cases  without  being  able  to  show  conclusively 
when  the  lands  in  controversy  went  on  the  market.  Davis  v.  McCauley, 
28  Texas  Civ.  App.,  211,  66  S.  W.  Rep.,  1124.  When  such  proof  is  made— 
and  we  can  see  no  good  excuse  for  the  failure  to  make  it — the  court  should 
not  submit  the  issue  to  the  jury  as  a  doubtful  one. 

We  are  inclined  to  the  opinion  that  appellant's  first  special  charge, 
requesting  the  submission  of  the  issue  of  collusion  between  appellee  and 
A.  A.  Parsell,  should  have  been  given,  as  the  circumstances  seemed  to 
raise  the  issue  and  the  Land  Commissioner  had  rejected  appellee's  ap- 
plication. 

Whether  or  not  there  was  error  in  submitting  the  issue  of  collusion 
between  Goodall,  appellant's  vendor,  and  others  and  between  appellant 
and  others,  the  land  having  been  awarded  to  Goodall  first  and  then  to 
Appellant  as  his  vendee,  must  depend  upon  the  disposition  to  be  made 
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of  that  question  in  the  case  of  Logan  v.  Curry,  66  Southwestern  Be- 
porter,  81,  now  pending  in  the  Supreme  Court  on  writ  of  error. 

The  court  erred  in  charging  as  the  law  applicable  to  all  school  land 
purchases  that  the  occupancy  of  the  land  must  be  continuous  from  the 
original  settlement.  Dowding  v.  Ditmore,  26  Texas  Civ.  App.,  606,  65 
S.  W.  Rep.,  486;  Davis  v.  McCauley,  66  S.  W.  Sep.,  1124. 

The  court  also  er$ed  in  placing  the  burden  of  proof  on  appellant  to 
show  his  right  to  the  land,  since  he  held  it  under  an  award  from  the 
Land  Office  and  was  defendant  in  the  action.  Davis  v.  McCauley,  66 
S.  W.  Rep.,  1124,  as  well  as  several  other  cases. 

The  judgment  is  reversed  and  cause  remanded  for  a  new  trial. 

Reversed  and  remanded. 


Gulp,  Colorado  &  Santa  Pe  Railway  Company  v. 
E.  M.  Cornell  et  al. 

Decided  June  28,  1902. 

1. — Negligence — Violation  of  Rule  by  Servant. 

It  is  not  negligence  per  se  for  an  employe  to  violate  the  rules  of  the  em- 
ployer, or  to  consent  to  use,  or  not  to  use  diligence  to  prevent,  such  a  violation 
by  others. 

2. — Same — Harmless  Error — Charge. 

Where  a  charge  was  given  which  treated  the  rules  of  the  defendant  company 
as  binding  on  all  parties,  this  cured  any  error  that  may  have  .been  committed 
in  admitting  testimony  tending  to  show  that  the  rules  had  not  been  enforced. 

S. — Evidence — Res  Gestae — Harmless  Error. 

Error  in  excluding  declarations  offered  as  res  gestae  is  harmless  where  the 
declarants  themselves  testified  as  witnesses  to  the  same  effect. 

Appeal  from  Cooke.    Tried  below  before  Hon.  D.  E.  Barrett. 

J.  W.  Terry  and  A.  H.  Culwell,  for  appellant. 

H.  G.  Bush  and  Stuart  &  Bell,  for  appellees. 

STEPHENS,  Associate  Justice. — J.  H.  Cornell,  a  locomotive  fire- 
man in  the  service  of  appellant,  was  killed  in  a  collision  of  freight  trains 
at  Windsor  Switch,  three  or  four  miles  north  of  Gainesville,  Texas,  Jan- 
nary  10,  1901,  about  4 :48  a.  m.,  while  it  was  yet  dark.  The  two  trains 
involved  in  the  collision  had  just  left  Gainesville  that  morning  about 
thirty  minutes  apart,  destined  for  places  north  of  Windsor  Switch,  but 
under  orders  to  take  the  siding  at  Windsor,  on  account  of  the  south- 
bound passenger  train  due  to  pass  there  at  5:08.  The  train  leaving 
Gainesville  first,  referred  to  in  the  record  as  the  O'Brien  train,  and  con- 
sisting of  several  cars,  broke  in  two  just  as  it  passed  through  the  switch 
to  take  the  siding  at  Windsor,  leaving  the  caboose  where  it  lacked  five 
or  six  inches  of  clearing  the  main  track.     With  the  Tear  end  of  this 
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train  thus  standing  out  of  the  clear  the  following  train,  on  which  Cor- 
nell was  fireman,  consisting  of  an  engine  and  caboose,  while  running 
about  eighteen  or  twenty  miles  an  hour,  collided,  with  the  fatal  result 
above  stated,  on  account  of  which  the  widow  and  children  recovered  a 
verdict  and  judgment  for  $7500,  from  which  this  appeal  is  prosecuted. 

Of  the  grounds  of  recovery  alleged,  the  evidence  tended  to  show  and 
warranted  the  jury  in  finding :  first,  that  the  operatives  in  charge  of  the 
O'Brien  train  were  guilty  of  negligence  after  the  train  broke  in  two  in 
not  sending  back  a  flagman  and  in  not  placing  torpedoes  on  the  track, 
as  required  in  case  of  an  accident  by  the  rules  of  the  company,  and  that 
this  was  one  proximate  cause  of  the  death  of  Cornell;  second,  that  M. 
E.  Shearer,  the  engineer  of  the  following  train,  under  whom  Cornell  was 
fireman,  was  guilty  of  negligence  in  attempting,  under  the  circumstances 
surrounding  him  and  at  a  speed  of  eighteen  to  twenty  miles  per  hour, 
to  run  to  the  north  end  of  Windsor  Switch  and  back  in,  instead  of  heading 
in  behind  the  O'Brien  train,  with  his  train  under  control,  as  required 
by  the  rules,  and  instead  of  heeding  the  warning  given  him  by  the  red 
lights  displayed  on  the  O'Brien  train  as  danger  signals,  as  required  by 
the  rules  of  the  company,  and  that  this  negligence  was  also  a  proximate 
cause  of  Cornell's  death.  The  evidence  conclusively  established  that 
Shearer  saw  the  red  lights,  one  in  the  cupola  and  one  on  the  left  side  of 
the  caboose,  about  one  mile  from  the  switch,  his  excuse  for  disregarding 
these  danger  signals,  which  indicated  that  the  O'Brien  train  was  still  on 
the  main  track,  being  that  the  rule  requiring  green  lights  to  be  sub- 
stituted for  red  ones  as  soon  as  the  track  is  clear  when  a  train  turns  out 
to  meet  or  be  passed  by  another  train  was  not  lived  up  to  by  the  em-» 
ployes.  He  testified,  however,  that  in  approaching  Windsor  Switch  he 
blew  a  long  whistle  at  the  mile  post  and  that  no  reply  was  made  to  it 
by  the  O'Brien  train,  and  also  that  he  did  not  discover  that  the  O'Brien 
train  was  not,  but  believed  it  to  be,  in  the  clear  until  it  was  too  late  to 
prevent  the  collision.  The  other  grounds  of  negligence  alleged  were 
clearly  not  proximate  causes  of  the  accident  and  were  not  submitted  to 
the  jury,  which  eliminates  as  harmless  the  errors  assigned  to  the  rulings 
on  demurrer. 

On  the  defense  of  contributory  negligence,  the  evidence  tended  to  show 
that  Cornell,  as  well  as  Shearer,  was  guilty  of  negligence  in  the  attempt 
to  run  past  the  O'Brien  train.  Shearer  testified  that  when  he  whistled 
for  the  switch  at  the  mile  post  he  told  Cornell  that  they  would  run  to 
the  north  end  of  the  switch  and  back  in,  thus  getting  ahead  of  the  other 
train,  as  they  had  intended  to  do  when  they  left  Gainesville,  and  that 
Cornell  said  "all  right"  As  the  red  lights  on  the  O'Brien  train  were 
then  seen  by  Shearer  and  as  Cornell  was  in  as  good  if  not  better  posi- 
tion to  6ee  them  as  Shearer,  there  would  seem  to  be  no  escape  from  the 
conclusion  that  Cornell  was  himself  as  culpable  as  Shearer  but  for  the 
fact  that  the  evidence  further  tended  to  show  that  by  reason  of  Cor- 
nell's having  just  been  engaged  at  the  mile  post  and  before  reaching  it 
in  firing  the  engine,  his  vision  was  so  far  affected  by  looking  into  the 
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fire  as  to  render  him  incapable  for  the  moment  and  for  a  little  while 
afterwards  of  distinguishing  red  from  green.  This  circumstance,  how- 
ever, warranted  the  inference  that  a  person  of  ordinary  prudence  situated 
as  he  was  might  reasonably  have  concluded  that  the  engineer,  in  proposing 
to  pass  the  O'Brien  train  as  he  did,  saw  that  green  lights  had  taken  the 
place  of  red  ones  and  that  the  way  was  clear,  thus  leaving  the  question 
a  debatable  one  before  the  jury  whether  Cornell  was  guilty  of  contri- 
butory negligence  in  consenting  to  this  departure  from  the  rules  and 
methods  adopted  by  appellant  for  the  running  of  its  trains.  He,  as  well 
as  Shearer,  must  have  been  ignorant  of  what  had  befallen  the  O'Brien 
train,  and  if  he  had  become  so  blinded  for  the  time  being  as  not  to  be 
Able  to  see  its  red  lights  or  to  otherwise  discover  that  it  was  not  quite 
in  the  clear,  as  but  for  the  accident  happening  to  it  would  have  been, 
the  defense  of  contributory  negligence  was  certainly  not  conclusively 
established.  If  the  situation  in  which  Cornell  was  placed  was  such  as 
the  evidence  warranted  the  jury  in  finding  it  might  have  been  at  the 
time  he  consented  to  pass  the  O'Brien  train,  he  had  no  reason  to  suspect 
danger  from  the  course  pursued.  The  situation  of  Shearer  was  different, 
for  admittedly  he  saw  danger  signals,  and  the  evidence  warranted,  if  it 
did  not  require,  a  finding  that  he  should  have  heeded  them,  although 
he  may  have  concluded  under  the  circumstances,  and  doubtless  did,  that 
the  O'Brien  train  was  entirely,  instead  of  not  quite,  in  the  clear.  It 
was  also  a  question  for  the  jury,  admitting  of  a  finding  in  favor  of 
appellees,  whether  Cornell  was  guilty  of  contributory  negligence  in  not 
keeping  a  proper  lookout  and  in  not  discovering  that  the  O'Brien  train 
was  in  the  way,  it  being  on  his  side  of  the  engine. 

The  main  contention  of  appellant  in  the  trial  court  was,  and  in  this 
court  is,  that  it  was  negligence  per  se  for  Cornell  himself  to  violate  the 
rules  of  the  company,  or  to  consent  to,  or  not  to  use  diligence  to  prevent 
the  violation  thereof  by  others.  That  this  is  not  the  law  in  Texas  is  now 
too  well  settled  to  admit  of  discussion.  Railway  v.  Adams,  1  Texas  Ct 
Rep.,  17,  58  S.  W.  Rep.,  831;  Railway  v.  Connell,  3  Texas  Ct  Rep.,  933, 
66  S.  W.  Rep.,  246,  and  cases  there  cited.  The  court  did  not  err,  there- 
fore, in  refusing  to  give  the  numerous  special  instructions  requested 
by  appellant  and  quoted  in  its  brief,  since  the  vice  of  this  contention 
was  common  to  them  all,  except  the  fourth,  which  was  more  than  oov* 
ered  by  the  sixth  paragraph  of  the  charge  given. 

We  sustain  appellee's  objection,  to  say  nothing  of  others  that  suggest 
themselves  to  so  much  of  the  sixteenth  and  seventeenth  assignments  of 
error  as  complain  of  the  court's  refusal  to  give  the  eighth  and  ninth 
special  instructions  therein  merely  referred  to  without  being  set  out, 
and  treat  these  assignments  as  embodying  only  the  proposition  that  the 
seventh  special  instruction,  which  is  the  only  one  referred  to  in  the 
statement  under  these  assignments,  should  have  been  given  in  view 
of  the  general  terms  employed  in  the  sixth  paragraph  of  the  charge  sub- 
mitting the  issues  of  contributory  negligence.     So  treated  the  assign- 
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ments  are  overruled  because  of  the  vice  already  noticed  as  common  to 
refused  instructions. 

Errors  have  also  been  assigned  to  the  charges  given  by  the  court,  but 
none  of  the  propositions  submitted  under  these  assignments  are  main- 
tainable. 

The  rulings  complained  of  in  the  admission  and  exclusion  of  testi- 
mony must  be  approved,  or  at  least  treated  as  harmless,  for  if  there 
was  error,  as  assigned,  in  admitting  testimony  tending  to  show  that 
the  rules  of  the  company  read  in  evidence  had  not  been  enforced,  it  was 
cured  when  the  court  in  the  charge  treated  them  as  binding  on  all 
parties;  and  if  there  was  error,  as  assigned,  in  excluding  declarations 
of  the  O'Brien  train  crew  offered  by  appellant  as  res  gestae  to  shour  that 
they  did  not  expect  the  following  train  to  attempt  to  pass  them,  ap- 
pellant received  the  full  benefit  of  this  testimony  when  the  declarants 
themselves  testified  as  witnesses  on  the  trial. 

Appellants  coqld  not  have  been  injured  by  the  apportionment  of  the 
damages  complained  of. 

These  conclusions  lead  to  an  affirmance  of  the  judgment. 

Affirmed. 


James  Sloan  v.  James  L.  Kino. 

Decided  June  25,  1902. 

Boundary— Deed— Parol  Agreement  to  Vary. 

Evidence  can  not  be  received  to  show  a  parol  agreement  by  the  parties  to 
a  deed,  contemporaneous  with  its  execution,  that  the  boundary  lines  of  the  land 
conveyed  should  run  elsewhere  than  where  the  calls  in  the  deed  fix  them. 

Appeal  from  San  Saba.    Tried  below  before  Hon.  M.  D.  Slator. 

Rector  &  Brown,  for  appellant. 

P.  M.  Faver,  for  appellee. 

KEY,  Associate  Justice. — This  is  a  boundary  suit.  We  sustain 
the  first  assignment  of  error,  which  complains  of  the  ruling  of  the 
trial  court  in  permitting  the  plaintiff  and  two  other  witnesses  to  tes- 
tify in  substance  that  at  the  time  William  Thaxton  conveyed  the  land 
to  the  plaintiff's  father,  under  whom  the  plaintiff  claims,  it  was  agreed 
between  them  that  the  line  now  in  dispute  should  run  as  claimed  by 
the  plaintiff  in  his  petition.  In  the  petition,  the  line  in  dispute  is 
described  as  running  from  a  marked  corner.  Thence  north  51  degrees 
east,  975  varas  to  a  stake  in  the  east  line  of  survey  No.  64,  from  which 
a  mesquite  bears  north  11  west,  7  varas.  Thence  north  270  varas  to 
the  place  of  beginning;  which  beginning  point  is  described  as  a  pile 
of  6tone  the  northeast  corner  of  survey  No.  64,  from  which  a  mesquite 
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bears  south  60  east  6  varas.  The  deed  from  Thaxton  to  the  plaintiffs 
father  calls  for  the  first  corner  above  described.  Thence  north  51 
degrees  east  975  varas  to  a  stake  in  the  south  line  of  survey  65  set  for 
the  northeast  corner  of  survey  No.  64,  from  which  a  mesquite  bears 
south  60  east  6  varas. 
The  following  plat  will  illustrate  the  line  in  dispute : 


The  corners  marked  D  and  E  call  for  bearing  trees  found  upon  the 
ground;  so  that  there  can  be  and  is  not  any  dispute  as  to  the  identity 
and  location  of  these  two  corners.  In  fact,  these  are  conceded  corners; 
and  the  appellant  contends  that  the  line  in  dispute  should  run  straight 
from  D  to  E,  regardless  of  course  and  distance;  while  the  plaintiff 
contends  that  it  should  run  from  D  north  51  degrees  east  to  the  east 
line  of  survey  No.  64,  and  thence  north  to  E.  The  line  asserted  by  the 
appellant  does  not  conflict  with  any  descriptive  calls  in  the  deed,  ex- 
cept those  for  course  and  distance;  while  the  lines  asserted  by  the 
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appellee  interpolate  into  the  deed,  as  descriptive  calls,  the  corner 
marked  F,  and  from  that  point  another  and  different  course  and  dis- 
tance from  any  called  for  in  the  deed.  In  other  words,  the  effect  of 
the  testimony  offered  by  the  plaintiff  and  objected  to  by  the  defendant 
is  to  correct  the  deed  under  which  the  plaintiff  claims;  which  correc- 
tion can  not  be  made  in  this  suit.  It  might  be  made  in  a  suit  brought 
for  that  purpose  and  against  the  proper  parties. 

There  is  no  ambiguity  upon  the  face  of  the  deed;  and  while  there 
is  a  conflict  between  the  calls  for  marked  corners,  as  found  upon  the 
ground,  and  course  and  distance,  such  conflict  is  no  obstacle  to  the 
ascertainment  of  the  true  location  of  the  line.  The  latter  calls  must 
yield  to  the  former,  and  the  line  must  be  run  straight  from  one 
corner  to  the  other;  and  parol  evidence  was  not  admissible  for  the 
purpose  of  showing  a  contemporaneous  agreement  to  the  effect  that  it 
should  not  be  so  run.  Of  course,  if  subsequent  to  making  the  deed 
the  parties  agreed  that  the  line  was  elsewhere,  such  agreed  line  may 
control. 

For  the  error  indicated,  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


Eebecca  J.  Kino  et  al.  v.  Sam  H.  Henderson. 

Decided  June  25,  1902. 

1.— Evidence— Limiting  Effect— Requesting  Charge. 

The  admission  in  evidence  of  a  judgment  binding  one  plaintiff,  who  was  a 
party  to  it,  is  not  ground  for  reversal  as  to  the  others,  who  were  not;  to  be 
entitled  to  complain  they  should  have  requested  an  instruction  limiting  its  ap- 
plication. 

S.— Assignment  of  Error— Sufficiency  of  Evidence. 

An  assignment  of  error  in  that  the  verdict  was  not  supported  by  the  evi- 
dence, not  followed  by  a  proposition  showing  in  what  respect  it  was  deficient, 
will  not  be  considered. 

Appeal  from  San  Saba.    Tried  below  before  Hon.  M.  D.  Slator. 

P.  Jf.  Faver,  for  appellant. 

Leigh  Burleson,  for  appellee. 

KEY,  Associate  Justice. — This  is  a  boundary  suit  resulting  in  a 
verdict  and  judgment  for  the  defendant,  and  the  plaintiffs  have  ap- 
pealed. After  giving  due  consideration  to  all  the  assignments,  our 
conclusion  is  that  no  reversible  error  is  shown. 

No  error  was  committed  in  allowing  the  defendant  to  put  in  evi- 
dence the  judgment  rendered  in  a  former  case,  because  Rebecca  J. 
King,  one  of  the  plaintiffs,  and  the  defendant  Sam  H.   Henderson 
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were  parties  to  that  judgment;  and  therefore  it  was  admissible  as 
against  the  plaintiff  Rebecca  J.  King;  and  if  the  other  plaintiffs  de- 
sired the  court  to  instruct  the  jury  more  specifically  than  was  done 
as  to  the  purpose  for  which  it  was  admitted  in  evidence,  they  should 
have  prepared  an4  requested  a  special  instruction  upon  the  subject 
The  court  correctly  instructed  the  jury  that  the  judgment  referred  to 
was  conclusive  as  against  the  plaintiff  Rebecca  J.  King,  and  to  find  for 
the  defendant,  as  against  her.  The  statement  of  facts  shows  that  the 
subject  matter  involved  in  that  suit  was  the  same  boundary  line  in- 
volved in  this,  and  the  judgment  there  rendered  established  the  line  as 
contended  by  the  defendant  in  this  suit.  That  judgment,  as  against 
the  plaintiff  Rebecca  J.  King,  was  and  is  conclusive;  and  it  is  imma- 
terial, as  against  her,  what  the  evidence  may  now  show  in  reference  to 
the  true  location  of  the  line  in  dispute.  Hence  we  overrule  the  second 
and  third  assignments  of  error. 

The  fourth  assignment  asserts  in  general  terms  that  the  court  erred 
in  refusing  a  new  trial,  because  the  verdict  and  judgment  are  not  sup- 
ported by  the  evidence,  but  neither  the  the  assignment  nor  the  propo- 
sition submitted  thereunder  point  out  in  what  respect  there  was  a  de- 
ficiency of  evidence;  and  the  motion  for  a  new  trial,  in  so  far  as  it  com- 
plains of  the  verdict,  is  couched  in  the  same  general  terms,  and  merely 
asserts  that  "the  verdict  and  judgment  are  not  supported  by  the  law  nor 
the  evidence  in  this  case."  It  is  well  settled  that  such  general  com- 
plaints are  not  sufficient  to  authorize  an  appellate  court  to  revise  the 
verdict  of  a  jury.~  Wetz  v.  Wetz,  27  Texas  Civ.  App.,  597 ;  Scott  v.  Bank, 
3  Texas  Ct.  Rep.,  883,  and  cases  there  cited. 

This  disposes  of  all  the  questions  presented,  and  results  in  an  affirm- 
ance of  the  judgment. 

Affirmed. 


Mrs.  S.  A.  Lane  et  al.  v.  Mrs.  S.  De  Bode  et  al. 

Decided  June  4,  1902. 

1.— Evidence— Judgment— Parties— Ratification. 

Record  of  probate  proceedings  whereby  an  interest  in  lands  of  which  the 
estate  was  half  owner  was  conveyed  as  compensation  for  an  agent  who  located 
the  certificates  and  secured  patents,  was  admissible  against  those  claiming  under 
the  owner  of  the  other  half  interest,  and  not  parties  to  the  probate  proceedings, 
where  the  issue  of  ratification  on  their  part  of  the  contract  for  location  and  the 
conveyance  was  involved. 

ft. — Agency— Notice. 

Notice  to  an  agent  is  not  notice  to  the  principal  unless  acquired  in  the  tram- 
action  of  the  principal's  business,  and  before  their  rights  had  attached. 

8.— Testimony  of  Deceased  Witness. 

The  testimony  of  a  witness  on  a  former  trial  of  the  case,  since  deceased,  ma? 
be  shown  in  evidence,  but  not  what  he  offered  to  testify  to,  but  did  not  becto* 
it  was  excluded. 
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i.— Equitable  Title— Innocent  Purchaser— Notice. 

Parties  claiming  an  equitable  title  to  land  under  a  contract  for  location 
have  the  burden  of  showing  notice  of  same  to  the  purchaser  of  the  legal  title. 

5.— Contract  for  Location— Payment  of  Fees. 

A  contract  for  a  locative  interest  in  land  can  not  be  defeated  on  the  ground 
that  the  locator  failed  to  comply  with  his  contract  to  pay  the  fees  and  expenses 
of  location  where  same  had  been  paid  by  another  than  the  person  seeking  to 
avail  himself  of  such  default. 

Appeal  from  Hill.    Tried  before  Hon.  W.  Poindexter. 

Thomas  B.  Greenwood,  Dave  Derden,  J.  8.  Bounds,  and  0.  W.  Hardy, 
for  appellants. 

B.  D.  Tarlton,  0.  D.  Tarlton,  A.  P.  McKinnon,  L.  A.  Carlton,  and 
W.  C.  Morrow,  for  appellees. 

ALLEN,  Special  Associate  Justice. — This  case  was  originally 
brought  by  appellants,  Mrs.  S.  A.  Lane  and  husband  W.  C.  Lane,  and  by 
Mrs.  I.  F.  Threadgill,  joined  by  her  husband  G.  G.  Threadgill,  and  pend- 
ing the  controversy  Mrs.  Threadgill  died,  and  her  heirs,  the  other  ap- 
pellants, were  made  parties.  The  suit  was  a  consolidation  for  trial  of 
four  causes  of  trespass  to  try  title  to  four  several  tracts  of  land,  em- 
bracing altogether  1426  acres,  in  which  the  appellants  and  others  were 
plaintiffs  and  the  appellees  were  defendants.  The  petitions  of  plain- 
tiffs were  in  the  usual  statutory  form,  while  the  answers  of  defendants 
consisted  of  pleas  of  not  guilty,  of  three  and  five  years  statute  of  limi- 
tation, of  improvements  in  good  faith,  and  cross-bill.  The  plaintiffs 
set  up  by  supplemental  petitions  coverture  in  avoidance  of  defendants' 
plea  of  limitation. 

The  suit  as  consolidated  was  tried,  resulting  in  a  general  verdict  for 
the  appellees.  Two  of  the  cases  now  included  in  this  consolidation  were 
before  the  Court  of  Civil  Appeals  of  the  Fifth  Supreme  Judicial  Dis- 
trict. See  Halbert  v.  Carroll  (Texas  Civ.  App.),  25  S.  W.,  Rep.,  1102; 
and  Halbert  v.  De  Bode  (Texas  Civ.  App.),  28  S.  W.,  Rep.,  58.  And 
the  consolidated  cause  was  before  the  Court  of  Civil  Appeals  for  the 
Fourth  Supreme  Judicial  District  in  Halbert  v.  De  Bode,  40  South- 
western Reporter,  1011;  and  on  those  appeals,  many  of  the  questions 
originally  arising  in  the  four  cases  were  settled,  and  render  unneces- 
sary a  discussion  by  us  at  this  time  of  any  of  such  questions,  further 
than  to  say  that  in  the  case  of  Halbert  v.  De  Bode,  40  Southwestern 
Reporter,  the  judgment  of  the  lower  court,  which  was  against  all  the 
plaintiffs,  was  affirmed  as  to  Mollie  P.  Halbert  and  husband,  thus  dis- 
posing of  her  interest  in  the  matter. 

The  tracts  of  land  involved  were  located  and  patented  under  the 
Robert  S.  Patton  league  certificate.  This  certificate  was  acquired  by 
John  E.  Cravens  and  John  G.  Gooch  by  purchase  under  a  regular  chain 
of  transfers,  and  the  patents  were  issued  to  them  as  assignees  on  various 
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dates  from  April,  1873,  to  June,  1877,  the  surveys  having  been  made 
in  1869.  The  interest  now  in  controversy  is  the  one-half  interest  of  a 
portion  of  the  land  that  was  acquired  by  John  G.  Gooch  in  the  lands 
that  were  thus  patented.  John  G.  Gooch  died  in  1866  and  left  a  will, 
which  was  duly  probated,  appointing  Gideon  J.  Gooch  his  independent 
executor,  and  the  latter  duly  qualified  as  such  executor. 

Gideon  J.  Gooch,  acting  as  executor,  conveyed  to  Jesse  Calhoun  his 
.testator's  interest  in  the  lands  located  by  virtue  of  the  Patton  certificate; 
and  in  July,  1877,  Jesse  Calhoun  made  a  deed  conveying  his  interest  in 
said  lands  to  appellants  S.  A.  Lane  and  I.  F.  Threadgill.  The  land 
was  located  by  J.  T.  Ratcliff  at  different  times  between  the  27th  of 
October,  1867,  and  July,  1869.  These  locations  were  made  under  a 
written  contract,  dated  October  24,  1867,  made  between  Ratcliff  and 
George  J.  Alford,  administrator  of  the  estate  of  John  E.  Cravens, 
deceased,  said  estate  at  the  time  owning  a  one-half  interest  in  the  certifi- 
cate under  which  the  land  was  located.  This  contract  recited  that  Al- 
ford acted  also  for  the  estate  of  John  G.  Gooch,  under  authority  from 
Gideon  J.  Gooch,  independent  executor. 

By  the  terms  of  the  contract,  Eatcliff  undertook  to  locate  the  R.  S. 
Patton  certificate  on  the  best  vacant  lands  he  could  find  in  Hill  and 
McLennan  counties,  and  to  pay  all  expense  of  locating  and  obtaining 
patents,  and  was  to  receive  for  his  services  one-third  of  the  land  thus 
patented.  This  contract  was  reported  by  the  administrator  to  the  pro- 
bate court,  where  the  administration  proceedings  were  pending,  and 
was  approved  by  that  court  on  December  1,  1876;  and  on  the  6th  day 
of  August,  1878,  the  administrator,  Alford,  in  pursuance  of  an  order 
of  said  court  made  when  the  contract  was  approved,  executed  a  deed 
to  Ratcliff  conveying  him  the  lands  in  controversy  in  this  suit.  The 
appellees  claim  this  land  through  a  regular  chain  of  transfers  from 
Ratcliff. 

On  August  8,  1877,  S.  A.  Lane  and  I.  P.  Threadgill,  joined  by  their 
husbands,  conveyed  to  Thomas  B.  Greenwood  and  John  Young  Gooch 
one-half  of  their  interest  in  the  R.  S.  Patton  land  in  Hill  County.  On 
April  7,  1880,  the  said  Mrs.  S.  A.  Lane  and  Mrs.  I.  F.  Threadgill, 
joined  by  their  husbands  as  plaintiffs,  filed  their  suit  in  the  District 
Court  of  Anderson  County  to  partition  the  R.  S.  Patton  lands  in  Hill 
County,  Texas,  making  Thomas  B.  Greenwood  and  John  Young  Gooch 
and  Mollie  P.  Fortson,  now  Mollie  P.  Halbert,  defendants.  In  their 
petition  they  did  not  include  as  subject  to  partition  that  part  of  the 
land  which  had  been  deeded  by  Geo.  F.  Alford,  as  administrator,  to 
Ratcliff  and  involved  in  this  controversy ;  but  described  the  land  belong- 
ing to  them  and  defendants  by  field  notes  and  a  plat,  which  refer  to  the 
lands  theretofore  set  apart  to  Ratcliff.  All  the  lands  except  those  which 
had  been  deeded  to  Ratcliff  are  partitioned  among  the  plaintiffs  and  de- 
fendants in  the  suits,  and  in  the  decree  of  partition  the  land  is  described 
by  field  notes,  referring  to  the  lands  which  had  been  set  aside  to  Rat- 
cliff 
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W.  C.  Lane,  who  acted  for  his  wife  and  Mrs.  Threadgill  in  making  . 
the  purchase  of  the  land  in  controversy,  testified  that  he  knew  nothing 
of  the  contract  with  Ratcliff,  or  of  the  deed  by  Alford,  Cravens'  admin- 
istrator, to  said  Ratcliff  at  the  time  the  land  was  purchased  from  Jesse 
Calhoun;  that  he  never  knew  Ratcliff  claimed  any  part  of  the  Patton 
lands  until  about  two  years  subsequent  to  the  conveyance  to  Mrs.  Lane 
and  Mrs.  Threadgill,  and  that  neither  his  wife  nor  Mrs.  Threadgill 
had  any  knowledge  of  the  Ratcliff  locative  claim,  or  of  the  facts  upon 
which  it  was  based,  until  just  before  the  6uit  was  brought.  He  also 
testified  that  Mrs.  Lane  and  Mrs.  Threadgill  were  the  heirs  to  a  half 
interest  in  the  estate  of  Joe  T.  Calhoun,  and  that  Jesse  Calhoun  was  heir 
to  the  other  half.  That  Jesse  was  the  administrator  of  said  estate,  and 
as  such  administrator  had  collected  and  used  large  sums  of  money  be- 
longing thereto.  That  he,  Lane,  acted  as  agent  for  his  wife  and  Mrs. 
Threadgill  in  the  partition  and  settlement  of  the  estate  of  Joe  T.  Cal- 
houn, and  in  procuring  the  conveyance  to  the  Patton  lands  from  Jesse 
Calhoun.  That  the  real  consideration  for  the  conveyance  and  partition 
of  the  Patton  lands  to  his  wife  and  Mrs.  Threadgill  was  their  interest 
in  about  9000  acres  of  land  and  about  $2900  in  notes  and  accounts  and 
$2000  in  money. 

The  above  is  an  outline  of  the  principal  facts  necessary  to  a  discussion 
of  the  questions  raised  by  appellants  in  their  assignments  of  errors ;  but 
we  will  notice,  in  connection  with  the  respective  assignments  of  error, 
the  evidence  under  each  particular  assignment,  in  so  far  as  it  may  be 
necessary  to  a  proper  understanding  of  the  matter. 

Appellants'  first  three  assignments  of  error  raise  the  same  questions, 
practically,  and  challenge  the  admission  of  certain  testimony.  The  tes- 
timony complained  of  as  admitted  over  their  objections  was  the  peti- 
tion and  application  of  Geo.  F.  Alford,  administrator  of  the  estate  of 
John  E.  Cravens,  to  make  a  deed  to  J.  T.  Ratcliff  to  1476  acres  of  the 
R.  S.  Patton  land,  including  the  land  sued  for,  and  the  decree  based 
upon  said  application,  authorizing  him  to  make  such  contract,  and  di- 
recting him,  when  the  land  was  located,  to  make  a  deed  to  said  Ratcliff; 
and  the  deed  made  by  Alford,  as  such  administrator,  in  accordance  with 
his  application  and  said  decree,  to  said  Ratcliff,  conveying  the  1476 
acres, — all  reciting  that  Ratcliff  was  entitled  to  1476  acres  for  his  ser- 
vices in  locating  and  patenting  the  land.  For  a  full  statement  of  this 
testimony  we  refer  to  the  report  of  this  case  when  it  was  on  appeal  be- 
fore, as  reported  in  40  Southwestern  Reporter,  1011. 

The  appellants  objected  to  the  admission  of  this  testimony  on  the 
ground  that  they  were  strangers  to  the  record, — were  not  claiming  title 
through  the  Cravens  estate,  but  were  claiming  through,  the  Gooch  estate ; 
and  therefore  the  record  of  the  proceedings  to  which  they  were  not 
parties  was  not  binding  upon  them. 

It  is  sufficient  for  us  to  say  in  response  to  these  assignments  of  error 
that  we  think  the  testimony  complained  of  was  properly  admitted,  for 
two  reasons:     In  the  first  place,  they  constituted  links  in  the  chain  of 
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appellees'  title;  and  in  the  second  place,  they  were  admissible,  in  con- 
nection with  other  testimony,  on  the  question  of  acquiescence  and  rati- 
fication, when  controlled  by  the  charge  of  the  court,  as  was  done.  It 
was  claimed  that  Gideon  J.  Gooch,  as  independent  executor  of  John  G. 
Gooch,  authorized  and  ratified  the  locative  contract  made  by  Alford,  as 
administrator  of  the  estate  of  John  £.  Cravens,  with  Ratcliff;  and  that 
Jesse  Calhoun,  at  the  time  of  his  purchase  of  the  Gooch  interests  in  the 
land,  knew  of  these  facts;  and  that  he  also  acquiesced  in  and  ratified 
the  contract;  that  Mrs.  Lane  and  Mrs.  Threadgill,  at  the  time  they 
acquired  the  land,  had  notice  of  the  contract  and  deed  and  this  ratifi- 
cation by  Gooch  and  Calhoun,  and  that  they  acquiesced  in  the  same, 
and  were  therefore  bound  by  it.  The  court  in  his  instructions  to  the 
jury  told  them  they  could  not  consider  any  of  the  statements  or  recitals 
contained  in  the  records  admitted  as  evidence  of  the  truth  of  any  such 
statements  or  recitals  as  against  appellants,  unless  they  believed  from 
other  evidence  before  them  that  I.  F.  Threadgill  and  S.  A.  Lane,  with 
full  knowledge  of  the  locative  contract  with  and  sale  to  Ratcliff,  ac- 
quiesced in  and  ratified  the  same.  As  stated  before,  thus  controlled  by 
the  charge  of  the  court,  the  appellees  were  entitled  to  have  the  evidence 
complained  of  go  to  the  jury.  Halbert  v.  De  Bode,  40  S.  W.  Rep.,  1018; 
Halbert  v.  De  Bode,  28  S.  W.  Rep.,  58. 

We  think  appellants'  fourth  assignment  of  error  is  well  taken,  and 
have  decided  that  it  is  our  duty  to  reverse  and  remand  the  case  on  ac- 
count of  the  admission  of  the  testimony  and  the  charge  of  the  court, 
in  connection  with  this  testimony.  Geo.  F.  Alford,  as  administrator  of 
the  estate  of  John  E.  Cravens,  in  his  thirteenth  annual  report  as  such 
administrator  filed  in  the  probate  court  of  Anderson  County,  recites 
that  a  locative  interest  of  one-third  is  due  J.  T.  Ratcliff  out  of  the 
Patton  lands,  owned  jointly  by  the  estates  of  Cravens  and  Gooch.  The 
fifteenth  annual  report  shows  only  1476  acres  of  the  Patton  land  as  be- 
longing to  the  estate  of  Cravens.  The  sixteenth  annual  report,  final  re- 
port, and  supplement  to  final  report,  show  an  undivided  half  interest 
in  certain  Patton  lands,  excluding  the  lands  in  controversy  in  this  suit, 
as  belonging  to  John  E.  Cravens'  estate,  and  was  partitioned  between 
Mrs.  Mollie  P.  Fortson,  represented  by  her  attorneys  Greenwood  and 
Gooch,  and  Earle  E.  Cravens,  represented  by  her  guardian  ad  litem, 
Gideon  J.  Gooch;  and  in  said  partition  Mrs.  Mollie  P.  Fortson,  by  her 
attorneys  who  represented  her  therein,  ratified  all  the  acts  of  Alford 
as  administrator,  including  sales  of  land  belonging  to  said  estate,  though 
there  was  no  specific  ratification  of  any  act  relative  to  the  Patton  lands. 

These  reports  were  admitted  over  objections  of  appellants;  the  court 
admitting  them  for  the  express  purpose  of  showing,  if  they  did  show, 
that  Greenwood  and  Gooch,  as  agents  for  Mrs.  Lane  and  Mrs.  Thread- 
gill, acquired  knowledge  of  the  claim  of  Ratcliff  to  the  locative  contract 
in  this  partition  proceeding.  The  appellants  contend  that  the  knowl- 
edge thus  acquired,  if  any,  by  Greenwood  and  Gooch,  was  not  imputable 
to  them,  because  they  were  not  parties  to  this  proceeding,   and  any 
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knowledge  acquired  therein  by  Greenwood  and  Gooch,  even  though  they 
were  the  agents  of  the  appellants,  would  not  be  binding  upon  them.  In 
other  words,  that  notice  to  an  agent  is  not  notice  to  his  principal,  unless 
such  notice  be  acquired  in  the  transaction  of  the  principal's  business. 

In  this  contention  we  think  the  appellants  are  correct.  Allen  v.  Gar- 
rison, 92  Texas,  547,  and  cases  there  cited.  In  addition  to  this,  the 
court  emphasized  the  error  by  instructing  the  jury  that  the  testimony 
was  *  admitted  as  bearing  upon  the  question  of  knowledge  acquired  by 
Greenwood  and  Gooch  as  agents  for  Mrs.  Lane  and  Mrs.  Threadgill. 
And,  again,  the  deed  from  Jesse  Calhoun  to  Mrs.  Lane  and  Mrs.  Thread- 
gill  was  dated  July  31,  1877,  and  the  fifteenth  and  subsequent  reports 
of  Alford  were  not  filed  until  1878  and  1879;  and  any  knowledge  ac- 
quired by  Greenwood  and  Gooch,  as  agents  for  them,  after  the  deed  was 
made  to  them  and  after  their  rights  had  attached,  was  not  imputable  to 
Mrs.  Lane  and  Mrs.  Threadgill.  The  issue  of  ratification  or  acquies- 
cence was  the  main  issue  in  this  case,  was  sharply  drawn,  and  the  evi- 
dence conflicting  upon  such  issue  and  the  verdict  of  the  jury  being  a 
general  one,  we  can  not  tell  to  what  extent  they,  were  influenced  by  this 
testimony,  when  emphasized  by  the  charge  of  the  court. 

We  do  not  think  there  is  any  merit  in  appellant's  fifth  assignment  of 
error,  which  goes  to  the  excluding  of  testimony  which  appellants  in- 
troduced for  the  purpose  of  showing  that  Thomas  B.  Greenwood,  who 
was  dead,  and  who  represented  the  appellants  as  one  of  their  attorneys 
on  the  former  trial  of  the  case,  offered  to  testify  at  that  trial  to  certain 
facts  in  regard  to  notice  of  the  locative  contract  with  Ratcliff.  We  do 
not  see  upon  what  theory  of  the  law  this  testimony  was  admissible,  but 
suppose  the  appellants  offered  it  upon  the  proposition  that  it  was  testi- 
mony that  had  been  given  in  a  former  trial,  and  could  therefore  be  re- 
produced at  this  trial.  If  that  was  the  theory,  the  theory  is  correct; 
but  in  this  instance  the  testimony  had  never  been  given,  and  it  was  not 
contended  by  appellants  that  it  had  ever  been  given;  and  therefore  it 
could  not  be  reproduced  any  more  than  ordinary  statements  or  hearsay 
testimony.  Of  course,  testimony  of  a  deceased  witness,  after  he  has 
once  testified  to  facts  in  a  former  trial  of  a  case,  may  be  reproduced  at 
a  subsequent  trial ;  but  we  know  of  no  rule  of  law  or  authority  that  au- 
thorizes the  reproduction  of  something  that  the  parties  expected  to 
prove  by  a  deceased  witness  at  a  former  trial. 

We  think  appellants'  special  charge  number  9,  as  set  out  in  their 
fourteenth  assignment  of  error,  should  have  been  given  by  the  court. 
The  charge  was  in  effect  that  on  the  issue  of  innocent  purchaser,  for 
value,  without  notice,  the  burden  of  proof  was  upon  the  appellees  to 
show  notice  to  the  appellants  of  the  Ratcliff  locative  contract  and  claim 
thereunder.  Under  the  facts  of  this  case  it  will  be  observed  that  Rat- 
cliff's  title,  which  appellees  claim,  to  the  interest  of  John  G.  Gooch's  es- 
tate in  the  land,  was  purely  equitable,  of  which  there  was  no  record  no- 
tice.   Therefore  it  devolved  upon  the  appellees  claiming  this  equitable 
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title  to  show  by  a  preponderance  of  the  testimony  the  notice  of  the  loca- 
tive contract  necessary  to  protect  them. 

Appellants'  seventeenth  assignment  of  error  questions  the  refusal  of 
the  court  to  give  special  charge  number  12  asked  by  them,  which  was 
to  the  effect  that  if  the  jury  found  that  Alford  entered  into  a  contract 
with  Ratcliff  for  the  location  of  the  Patton  league  certificate  under 
authority  from  the  executor  of  the  estate  of  John  6.  Gooch,  by  the 
terms  of  which  Ratcliff  was  to  locate  the  certificate  and  have  a  league 
of  land  patented  to  Cravens  and  Gooch,  Ratcliff  paying  all  expenses  of 
every  kind,  including  surveyors  fee6,  locating,  Land  Office  patent  fees, 
government  dues  and  all  other  fees  and  expenses,  and  for  his  compen- 
sation and  services  was  to  receive  a  deed  to  one-third  of  the  land  pat- 
ented, the  Cravens  and  Gooch  estates  to  receive  the  remaining  two- 
thirds  of  the  land;  and  that  Gideon  J.  Gooch,  executor,  and  Jesse  Cal- 
houn ratified  and  confirmed  said  contract,  but  further  found  that  Rat- 
cliff failed  to  comply  with  his  contract,  then  to  find  for  the  appellants. 

Under  the  facts  of  this  case  we  do  not  think  the  court  erred  in  re- 
fusing to  give  this  charge.  Although  there  was  a  conflict  of  testimony 
as  to  whether  or  not  Alford,  out  of  his  individual  assets,  paid  all  these 
fees  and  expenses  that  he  had  agreed  to  pay,  and  there  being  strong  tes- 
timony showing  that  he  did  not  comply  with  the  terms  of  that  contract, 
yet  the  testimony  shows,  without  any  contradiction,  that  whatever  fees 
or  expenses  he  failed  to  pay  were  advanced  by  the  Cravens  estate  and 
parties  other  than  Gooch  or  anyone  claiming  under  him.  Therefore  ap- 
pellants are  not  in  a  position  to  complain  of  RatclifFs  not  carrying  out 
his  contract,  because  he  did  carry  it  out,  in  so  far  as  the  Gooch  estate  is 
concerned,  and  no  money  was  advanced  by  that  estate  or  anyone  claim- 
ing through  that  estate. 

We  have  carefully  considered  the  remaining  questions  raised  by  ap- 
pellants in  their  brief  and  find  no  error  committed  by  the  trial  court 
in  any  of  them.  But  for  the  reasons  above  given,  the  judgment  is  re- 
versed and  the  cause  remanded 

Reversed  and  remanded. 

Associate  Justice  Key,  being  disqualified,  did  not  sit  in  this  case.  Hon. 
G.  W.  Allen,  of  Travis  County,  was  commissioned  by  the  Governor,  and 
sat  as  special  associate  justice  in  his  stead. 
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Presidio  County  v.  S.  E.  Walker. 

Decided  June  4,  1902. 

1. — County  Treasurer— Commissioners— Refunding  Bonds. 

A  county  treasurer  is  entitled  to  his  commissions  on  money  realised  on  a 
sale  of  county  bonds  issued  and  sold  for  the  purpose  of  refunding  outstanding 
bonds  of  the  same  character,  although  the  money  was  by  direction  of  the  county 
judge,  acting  as  the  agent  of  the  county,  turned  over  by  the  purchaser  directly 
to  the  owner  of  the  old  bonds. 
*.— Same— Interest  on  Commissions. 

Where  the  statutory  limit  of  $2000  per  year  as  compensation  for  the  county 
treasurer  would  not  have  been  exceeded  had  certain  commissions  he  was  entitled 
to  been  paid  to  him  when  due,  interest  thereon  is  authorized  for  the  time  pay- 
ment is  delayed,  although  it  will  increase  the  compensation  beyond  such  limit. 

Appeal  from  Presidio.    Tried  before  Hon.  A.  M.  Walthall. 

W.  M.  Peticolm,  for  appellant. 

J.  A,  Gillette,  for  appellee. 

NEILL,  Associate  Justice. — This  suit  was  brought  by  S.  E. 
Walker,  treasurer  of  Presidio  County,  to  recover  statutory  commissions 
on  the  sum  of  $30,683.81  alleged  to  have  been  received  by  the  county 
from  the  sale  of  certain  bonds  issued  by  it  and  paid  out  by  the  county 
during  the  term  of  appellee's  office  as  county  treasurer. 

Defendant  county  answered  by  general  and  special  exceptions,  and 
plead  specially  that  the  bonds  issued  to  Presidio  County,  upon  which 
appellee  claims  his  commissions,  were  issued  merely  in  lieu  and  in  sub- 
stitution of  a  series  of  old  bonds  theretofore  issued  and  outstanding 
against  the  county.  In  other  words,  that  the  last  series  of  bonds  were 
merely  exchanged  for  the  former,  and  no  money  was  actually  received 
and  paid  out  by  Presidio  County  in  the  transaction. 

The  case  was  tried  by  the  court  without  a  jury,  and  the  trial  resulted 
in  a  judgment  in  favor  of  the  appellee  for  the  sum  of  $1215,  principal, 
and  $100.90  interest,  which  was  computed  on  November  3,  1900. 

Conclusions  of  Fact. — On  the  19th  day  of  May,  1900,  at  a  legal  meet- 
ing of -the  County  Commissioners  Court  of  Presidio  County,  the  follow- 
ing order  was  duly  passed  and  spread  upon  the  minutes  of  the  court: 
"Whereas  the  counties  of  Jeff  Davis,  Brewster,  Buchel,  and  Foley 
were  cift  off  in  1887  and  created  from  the  territory  of  Presidio  County, 
and  whereas  said  counties  of  Buchel  and  Foley  were  never  organized  and 
have  since  been  abolished  by  an  act  of  the  Legislature  of  the  State  of 
Texas,  and  their  territory  included  in  and  made  a  part  of  Brewster 
County.  And  whereas  Brewster  County  is  now  liable  for  and  justly 
owes  the  proportion  of  the  indebtedness  hereinafter  mentioned.     And 
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whereas  said  county  of  Presidio  issued  in  1886,  for  the  purpose  of  build- 
ing and  constructing  a  courthouse  and  jail,  all  of  the  courthouse  and 
jail  bonds  hereinafter  mentioned,  and  all  of  the  same  were  the  valid 
outstanding  obligations  of  Presidio  County  and  represented  a  valid 
legal  indebtedness  of  Presidio  County,  in  1887,  at  the  time  said  new 
counties  were  cut  off,  as  aforesaid,  from  Presidio  County.  And  whereas 
by  a  judgment  of  the  District  Court  of  Presidio  County,  in  cause  No. 
615,  Presidio  County  v.  Jeff  Davis  County,  rendered  at  the  March  term 
of  said  court,  1899  (affirmed  by  the  Court  of  Civil  Appeals),  the  pro- 
portionate liability  of  Jeff  Davis  and  Brewster  counties  and  of  said 
counties  of  Buchel  and  Foley  on  account  of  said  indebtedness  has  been 
judicially  ascertained,  determined,  and  fixed  as  hereinafter  shown;  and 
whereas  the  following  is  a  correct  statement  of  said  indebtedness: 

"Be  it  ordered  by  the  County  Commissioners  Court  of  Presidio 
County,  that  the  bonds  of  said  county  to  be  called  Presidio  County  court- 
house and  jail  refunding  bonds  be  issued  under  and  by  virtue  of  an  act 
of  the  Legislature  (chapter  108,  Session  Acts  1895,  page  165),  providing 
for  the  refunding  of  the  indebtedness  of  counties,  and  under  and  by  virtue 
of  articles  902  and  903,  et  seq.,  Revised  Statutes  Texas  1895,  for  the  pur- 
pose of  refunding  the  indebtedness  of  Presidio  County  as  same  now  exists, 
as  shown  by  the  foregoing  statement  od  account  of  said  courthouse  and 
jail  bonds  hereinbefore  described,  issued  by  Presidio  County  before 
Brewster,  Jeff  Davis,  Buchel,  and  Foley  counties  were  cut  off  from  Pre- 
sidio County.  Said  bonds  shall  be  numbered  consecutively  from  1  to 
37,  inclusive,  and  shall  be  of  the  denomination  of  $1000  each,  aggre- 
gating thirty-seven  thousand  dollars. 

"It  is  also  ordered  that  H.  H.  Kilpatrick,  county  judge,  be  authorized 
to  take  and  have  charge  of  said  bonds  pending  their  investigation  by  the 
Attorney-General  and  upon  their  approval  shall  have  authority  to  nego- 
tiate their  sale,  and  receive  for  the  county  the  proceeds  thereof." 

In  pursuance  of  the  order  above  recited,  the  refunding  bonds  thereby 
authorized  were  duly  issued  by  Presidio  County  and  placed  in  the 
hands  of  H.  H.  Kilpatrick,  the  county  judge  of  said  county,  with  the 
authority  given  and  for  the  purposes  stated  in  said  order  of  the  Com- 
missioners Court.  Upon  receipt  of  the  bonds,  Judge  Kilpatrick  carried 
them  to  the  city  of  Austin,  and  after  they  were  duly  approved  by  the 
Attorney-General  of  the  State  of  Texas,  negotiated  a  sale  of  them, 
whereby  they  were  purchased  from  the  county  at  their  face  value  by 
the  school  board  for  the  school  fund  of  the  State  of  Texas.  This  sale 
occurred  about  November  3,  1900.  Its  character  and  the  mafcner  in 
which  it  was  made  is  shown  by  the  following  testimony  of  Judge  Kilpat- 
rick and  Millard  Patterson.     The  former  testified : 

"I  was  there  in  Austin  as  the  agent  of  Presidio  County.  We  had 
negotiated  with  the  State  Board  of  Education.  The  old  bonds  were 
turned  over  to  the  Comptroller,  who  acted  for  the  State  School  Board, 
and  he  was  to  cancel  them  and  return  them  to  Presidio  County;  he 
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never  did  return  them.  He  gave  an  order  on  the  State  Treasurer  for 
the  money  for  the  new  bonds;  this  money  with  my  consent  the  State 
Treasurer,  after  he  received  the  new  bonds,  turned  over  to  Millard 
Patterson,  who  was  there  for  the  old  bondholders.  The  money  was  paid 
over  at  the  Treasurer's  office.  I  did  not  have  possession  of  it.  It  was 
mostly  carted  out  the  back  door,  and  I  think  taken  to  some  bank. 
*  *  *  I  had  nothing  whatever  to  do  with  the  old  bonds.  My  knowl- 
edge of  what  was  done  with  them  is  based  on  information.  Some  of  the 
new  bonds  were  just  exchanged  for  some  old  bonds  held  by  the  State 
school  fund.  The  new  bonds  disposed  of  there  amounted  to  at  least 
$30,000 ;  that  is,  there  was  that  much  money  on  their  account  paid  over 
to  old  bondholders  and  creditors.  I  had  nothing  to  do  with  the  pay- 
ment of  the  money  realized  from  the  sale  of  the  new  bonds,  except  to 
see  that  Presidio  County  got  the  proper  credit  for  the  amount.  There 
was  a  balance  due  the  old  bondholders  which  was  paid  by  draft  on  the 
treasurer  of  Presidio  County,  which  draft  was  given  by  Kilpatrick  to 
Patterson.  We  had  arranged  with  the  State  Board  of  Education,  fixing 
the  price  they  were  to  pay  for  the  new  bonds;  State  Treasurer  was  to 
take  price  of  new  bonds  and  pay  same  to  holders  of  old  bonds,  and  they 
were  to  surrender  to  Treasurer  old  bonds  for  cancellation." 

And  the  latter  (Mr.  Patterson)  testified:  "The  Presidio  County 
refunding  courthouse  and  jail  bonds  were  disposed  of  in  Austin,  about 
the  3d  day  of  November,  1900.  There  were  thirty-seven  of  them.  At 
fhe  time  the  refunding  bonds  mentioned  were  issued,  Presidio  County 
was  indebted  on  account  of  the  old  courthouse  and  jail  bonds  to  the 
State  permanent  school  fund,  to  the  City  National  Bank  of  Paducah, 
to  Webb  M.  Ruby,  to  Chas.  F.  Cook,  to  A.  White,  and  to  the  Noel 
Young  Bond  and  Stock  Company.  In  the  settlement  which  was  held 
at  Austin  I  represented  every  one  of  the  holders  of  the  bonds  except 
the  State  permanent  school  fund.  Some  of  the  interest  coupons  on  the 
old  bonds  had  been  reduced  to  judgment;  when  the  refunding  court- 
house and  jail  bonds  were  approved  by  the  Attorney-General,  Judge 
Kilpatrick  sold  them  to  the  State  school  fund.  The  State  Board  of 
Education  would  not  take  these  bonds  unless  in  the  transaction  all  of  the 
old  bonds  and  judgments  I  have  mentioned  were  canceled.  The  amount 
of  the  old  bonds  held  by  the  State  school  fund  was  deducted  from  the 
amount  to  be  paid  for  the  refunding  bonds,  and  the  State  Treasurer  was 
directed  to  pay  over  the  balance  of  the  amount  for  the  refunding  bonds 
issued  by  Presidio  County,  to  me,  with  the  consent  of  Judge  Kilpatrick, 
who  represented  Presidio  County.  The  amount  so  paid  to  me  by  the 
State  Treasurer  for  Presidio  County,  on  account  of  the  refunding  bonds, 
was  over  $30,000.  *  *  *  At  the  time  the  money  was  paid  over  to 
me  it  was  paid  in  cash,  part  silver,  part  paper.  The  cashier  of  the 
American  National  Bank  was  present,  and  he  received  the  money  for 
me  directly  from  the  State  Treasurer,  and  carried  it  down  to  the  bank. 
No  person  had  anything  to  do  with  the  money  after  it  left  the  Treasurer 
except  myself,  the  said  cashier,  and  Webb  M.  Ruby.    The  City  National 
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Bank  and  Webb  M.  Ruby  were  holders  of  the  old  Presidio  County 
bonds.  Ruby  owned  Nos.  1  to  31,  City  National  Bank  31  to  35  and  41 
to  45.  The  new  bonds  were  bought  in  my  presence  by  the  State  school 
fund  or  Board  of  Education.  The  old  bonds  were  in  existence,  and  after 
the  new  bonds  were  issued  the  State  school  fund  or  State  board  would 
not  buy  them  until  the  old  bonds  and  judgments  were  canceled.  The 
State  board  insisted  that  in  the  transaction  in  which  the  new  bonds 
were  taken  by  the  school  board  the  old  bonds  should  be  canceled  and 
delivered  up.  My  recollection  is  that  I  in  person  turned  every  one  of 
the  old  bonds,  not  already  held  by  State  school  fund,  over  to  the  Comp- 
troller of  Texas.  I  turned  them  over  to  be  canceled  before  the  State 
Treasurer  paid  me  the  money.  The  old  bonds  were  turned  over  to  the 
Comptroller  and  he  gave  an  order  on  the  State  Treasurer  to  pay  the 
money  over.  But  the  new  bonds  had  Been  approved  by  the  Attorney- 
General  before  the  old  bonds  were  turned  over  and  delivered  to  the 
Comptroller.  Judge  Kilpatrick  was  present  when  the  money  was  paid  to 
me.  The  whole  matter  of  the  cancellation  of  the  old  bonds  and  the 
reception  of  the  money  represented  by  the  new  bonds  occurred  on  the 
same  day.  The  old  bonds  were  turned  in  to  the  Comptroller  after  the 
calculation  was  made  as  to  the  amount  to  be  paid  Presidio  County  for 
the  new  refunding  bonds,  and  after  they  were  turned  in  the  State 
Treasurer  was  notified  of  the  amount  to  be  paid  me  on  account  of  the 
old  bonds  held  as  I  have  stated,  and  the  two  judgments  against  Presidio 
County ;  and  the  State  Treasurer  paid  the  money  to  me  as  I  have  stated. 
None  of  the  money  was  ever  in  possession  of  Judge  Kilpatrick,  but  was 
paid  to  me  by  the  State  Treasurer  under  the  direction  of  Kilpatrick 
as  the  agent  and  representative  of  Presidio  County.  *  *  *  All  the 
money  received  by  me  was  accepted  by  me  and  applied  to  the  payment 
and  liquidation  of  indebtedness  held  by  me  against  Presidio  County, 
represented  by  the  judgments  and  the  old  courthouse  and  jail  bonds. 
All  this  was  done  under  the  immediate  supervision  and  sanction  and 
with  full  knowledge  and  consent  of  H.  H.  Kilpatrick,  as  the  agent  and 
representative  of  Presidio  County." 

The  amount  of  money  received  in  this  transaction  by  Mr.  Patterson 
lacked  $5955.10  of  discharging  the  amount  of  indebtedness  due  by 
Presidio  County  on  the  bonds  held  by  him;  and  for  that  sum,  Judge 
Kilpatrick  gave  Mr.  Patterson  a  draft  on  the  treasurer  of  the  county. 

S.  E.  Walker  is  and  has  been  county  treasurer  of  Presidio  County 
since  1892.  During  the  year  1900  he  received  as  commissions,  by  virtue 
of  his  office,  the  sum  of  $785,  and  during  that  year  he  received  no  fees 
other  than  commission.  He  twice,  before  the  institution  of  this  suit, 
presented  to  the  County  Commissioners  Court  of  Presidio  County,  for 
allowance  and  payment,  his  claim  for  the  money  upon  which  this  suit  is 
based,  which  both  times  was  rejected  and  payment  refused. 

Conclusions  of  Law. — The  appellee,  as  county  treasurer,  was,  during 
the  term  of  his  office,  entitled  to  receive  and  disburse  the  funds  of  Pre- 
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flidio  County,  and  it  was  not  within  the  power  of  the  Commissioners 
Court,  nor  any  officer  or  agent  of  the  county,  to  deprive  him  of  this 
official  right  and  duty.  He  also  had  the  right  to  his  commissions  upon 
money  he  was  entitled  to  the  custody  of,  and  on  funds  which  of  right 
should  have  been  in  his  possession  and  disbursed  for  the  county.  Waller 
County  v.  Rankin,  35  S.  W.  Hep.,  876;  Beard  v.. City  of  Decatur,  64 
Texas,  7;  Bastrop  County  v.  Hearne,  70  Texas,  563;  Wall  v.  McConnell, 
65  Texas,  397;  Trinity  County  v.  Vickery,  65  Texas,  397;  Llano 
County  v.  Moor,  77  Texas,  515. 

The  compensation  of  a  county  treasurer  for  the  discharge  of  hi6 
official  duties  is  the  commissions  on  money  received  and  paid  out  by 
him,  and  it  can  not  exceed  $2000  annually.  His  salary,  which  is  an 
incident  to  and  runs  with  Lis  office  for  its  entire  term  (Brown  v.  Gal- 
veston Wharf  Company,  92  Texas,  524),  is  derived  solely  from  such 
commissions. 

There  can  be  no  question  that  the  bonds  were  sold  and  the  money,  to 
the  extent  of  $30,000,  paid  out  of  the  State  school  fund  for  them.  The 
prime  object  of  the  county  in  their  issue  was  to  sell  them,  and,  with 
the  money  realized  from  the  sale,  pay  off  and  discharge  her  indebted- 
ness. This  object  was  attained.  Here  the  pertinent  inquiry  is,  as  it  was 
in  the  case  of  Waller  County  v.  Rankin,  "did  the  money  realized  from 
the  sale  of  the  bonds  belong  to  the  county  ?"  If  it  did,  appellee  by 
virtue  of  his  office  was  entitled  to  its  custody.  The  bonds  were  not  issued 
to  the  holders  of  the  old  bonds,  or  with  the  intention  or  any  agreement 
that  they  should  be  taken  in  exchange  for  them.  They  belonged  to 
Presidio  County  until  they  were  sold,  and  when  sold  the  money  realized 
from  the  sale  belonged  to  her  and  the  appellee  was  entitled  to  have  it 
paid  into  his  hands.  He  was  prevented  from  exercising  this  right  by 
the  county's  agent  paying  it  directly  to  the  agent  of  the  holders  of  the 
old  bonds.  It  was  not  money  of  the  State  school  fund  after  the  board 
of  education  had  paid  it  for  the  new  bonds,  but  was  the  money  of 
Presidio  County  and  as  such  was  received  by  the  holders  of  the  old 
ones  in  payment  and  liquidation  of  the  debt  evidenced  by  them. 

The  question  in  this  case  is  the  same  as  it  was  in  the  case  of  Farmer 
v.  Aransas  County,  21  Texas  Civil  Appeals,  549,  in  which  the  court 
stated  the  vital  question  to  be:  Did  Aransas  County  receive,  or  was 
it  entitled  to  receive,  $20,000  in  cash  from  a  sale  of  its  bonds?  The 
principles  of  law  governing  each  are  alike  the  same,  the  facts  from 
which  the  question  is  determined*  only  are  different.  In  that  case  the 
orders  of  the  Commissioners  Court  show  that  the  new  bonds  were  issued 
for  the  purpose  of  refunding  the  old,  and  the  testimony  establishes  that 
the  old  bonds  were  redeemed  by  Oldham  with  his  own  money,  and  that 
he  received  for  his  services  in  redeeming  them  new  bonds  of  the  county 
equal  in  amount  to  the  face  value  of  the  bonds  redeemed.  There  was 
in  fact  no  sale  of  the  new  bonds  by  the  county,  but  merely  a  delivery  of 
them  to  Oldham  in  consideration  of  his  surrendering  the  old  ones  to 
the  county.    In  the  transaction  the  county  neither  received  nor  was 
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entitled  to  receive  any  money,  and  consequently  could  not  pay  out 
money  it  never  received  nor  was  entitled  to. 

In  this  case  the  old  bonds  were  owned  by  different  parties;  the  new 
bonds  were  issued  for  the  purpose  of  raising  money  with  which  to  re- 
deem them ;  they  were  sold  to  the  State  Board  of  Education,  who  paid 
the  money  to  Judge  Kilpatrick,  who  had  authority  to  negotiate  the 
sale,  and  upon  his  order  the  money  received  from  the  sale  was  paid  to 
Millard  Patterson,  the  agent  of  the  old  bondholders,  in  liquidation  of 
the  old  bonds. 

This  case,  as  to  the  right  to  commissions,  is  analogous  to  Claridge  ▼. 
Lavenburg,  7  Texas  Civil  Appeals,  155.  In  that  case  Claridge  was 
the  administrator  of  the  estate  of  Dorgan,  which  was  insolvent,  there 
being  no  property  belonging  to  the  estate,  except  land  incumbered  by  a 
mortgage  in  favor  of  Lavenburg,  who  was  the  owner  and  holder  of  a 
claim  against  the  estate  amounting  to  $9000,  secured  by  a  mortgage  on 
the  land  and  approved  as  a  claim  of  the  third  class.  On  application 
of  Lavenburg,  the  court  ordered  the  land  sold  to  satisfy  the  mortgage 
and  costs  of  probate  proceedings.  The  land  was  sold  by  the  adminis- 
trator and  bought  by  Lavenburg  for  $12,000.  The  sale  was  reported 
to  the  court  and  confirmed,  and  the  administrator  ordered  to  make  title 
to  the  purchaser  on  his  complying  with  the  terms  of  sale.  The  admin- 
istrator tendered  a  deed  to  Lavenburg.  and  demanded  the  purchase 
price,  which  he  declined  to  pay,  and  demanded  that  the  purchase  price 
be  credited  on  his  claim.  The  administrator  refused  to  deliver  the 
deed.  Whereupon  Lavenburg  applied  to  the  court  to  compel  the  ad- 
ministrator to  credit  the  bid  on  his  claim  and  deliver  him  the  deed, 
which  application  was  dismissed  and  Lavenburg  appealed  to  the  district 
court.  On  appeal,  this  court  held  that  the  administrator  was  entitled 
to  his  commissions  for  receiving  and  paying  out  the  money,  and  could 
not  be  deprived  of  them  by  Lavenburg  claiming  the  right  to  credit  his 
bid  on  the  claim  due  him,  but  that  his  bid  less  the  administrator's  com- 
mission for  receiving  and  paying  out  might  be  credited  on  his  claim. 

This  shows  that  the  manner  in  which  the  money  realized  from  the 
sale  of  the  new  bonds  was  received  and  paid  out  did  not  deprive  appellee 
as  treasurer  of  Presidio  County  of  the  right  to  his  statutory  commis- 
sions. 

We  do  not  think  that  there  is  any  merit  in  appellant's  assignment  of 
error  which  complains  that  appellee  should  not  have  recovered  interest 
on  the  amount  due  him  upon  the  ground  that  it  increased  the  total 
amount  of  his  commissions  for  the  year  1900  beyond  $2000.  If  appellee 
has  received  his  money  when  due  it  would  not  have  exceeded  the  sum 
allowed  him  by  statute.  By  law  it  was  his,  and  where  a  county  illegally 
withholds  money  belonging  to  another  party,  interest  is  recoverable  as 
damages.     7  Am.  and  Eng.  Enc.  of  Law,  2  ed.,  954. 

The  judgment  of  the  District  Court  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 
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R.  H.  Wester  et  al.  v.  JjOuis  Oge  bt  al. 

Decided  June  11,  1902. 

1.— School  Fund— Apportionment— Independent  School  District. 

Article  3934,  Revised  Statutes,  makes  it  the  duty  of  the  county  suDerin- 
tendent  to  apportion  the  income  arising  from  the  county  school  funds  to  all  the 
school  districts,  including  the  independent  school  districts  organized  under 
chapter  16,  Revised  Statutes,  as  well  as  those  created  by  the  commissioners  court, 
and  is  not  unconstitutional  in  this  respect. 

8.— Same— Commissioners  Court 

The  Constitution  does  not  authorize  the  commissioners  courts  to  apportion 
the  county  school  fund. 

Appeal  from  Bexar.    Tried  below  before  Hon.  J.  L.  Camp. 

Shook  &  Vander  Eoeven,  for  appellants. 

E.  B.  Minor,  for  appellees. 

FLY,  Associate  Justice. — The  city  of  San  Antonio  is  now  an  inde- 
pendent school  district  in  Bexar  County,  Texas,  and  was  for  a  number 
of  years  before  1899.  Bexar  County  has  a  county  school  fund  which 
for  a  number  of  years  has  been  apportioned  by  the  county  superintendent 
to  the  school  districts  of  the  county  to  the  exclusion  of  the  independent 
district  above  named.  This  suit  was  instituted  to  obtain  a  proper  ap- 
portionment of  the  fund  and  to  recover  of  the  county  treasurer  the 
amount  of  the  fund  in  his  hands  which  on  a  proper  apportionment  be- 
longs to  said  independent  school  district.  The  court  required  the 
county  superintendent  to  legally  apportion  the  fund,  and  required  the 
treasurer  to  pay  over  the  sum  of  $2535.08  of  the  fund  belonging  to  said 
district  which  was  shown  to  be  in  his  hands,  said  money  to  be  paid  o.i 
a  warrant  drawn  by  the  board  of  trustees  of  said  independent  school 
district  and  approved  by  the  county  superintendent. 

The  facts  fully  sustain  the  judgment,  and  the  statute  giving  the  in- 
dependent school  district  its  pro  rata  of  the  county  funds  is  too  plain 
for  construction.  As  said  by  this  court  in  Oge  v.  Froboese,  66  South- 
western Reporter,  688 :  "By  the  provisions  of  article  3934,  Revised  Stat- 
utes, it  is  made  the  duty  of  the  county  superintendent  to  apportion 
the  State  school  fund  of  the  several  school  districts,  not  including  the 
independent  school  districts,  and  at  the  same  time  apportion  the  income 
arising  from  the  county  school  funds  to  all  the  school  districts,  including 
the  independent  school  districts  of  the  county,  making  a  pro  rata  dis- 
tribution as  per  scholastic  census."  Just  as  certain  as  the  city  of  San 
Antonio  is  in  Bexar  County  and  is  an  independent  school  district,  it  is 
entitled  to  its  pro  rata  of  the  county  school  fund. 

Under  the  statutes  of  Texas  the  commissioners  courts  of  the  different 
counties  are  authorized  to  divide  their  respective  counties  into  districts, 
and  it  is  contended  that  these  districts  are  the  ones  to  which  the  statute 
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refers  when  it  speaks  of  "independent  school  districts."  If  such  a 
construction  were  permissible,  the  school  districts  of  the  county  would 
not  receive  any  of  the  State  school  fund,  for  it  is  provided  that  none 
of  the  State  school  fund  that  goes  into  the  hands  of  the  counties  shall 
be  apportioned  to  independent  school  districts.  There  would  be  no 
reason  in  thus  depriving  such  school  districts  of  their  pro  rata  of  the 
State  school  fund,  but  it  is  entirely  proper  and  just,  as  applied  to  inde- 
pendent school  districts,  as  contemplated  by  the  law,  because  the  county 
school  superintendent  has  nothing  to  do  with  their  part  of  the  State 
school  fund,  but  they  receive  it  directly  from  the  State.     Art.  4015. 

The  independent  school  districts  referred  to  in  article  3934,  aboTe 
cited,  are  those  organized  under  the  provisions  of  chapter  16  of  the 
Revised  Statutes.  They  are  denominated  "independent  school  districts," 
because,  unlike  all  other  public  free  schools,  they  are  managed  and  con- 
trolled by  a  board  of  trustees,  or  city  or  town  council,  independent 
of  the  county  government.  The  term  "independent  school  district?  is 
used  only  in  chapter  16  above  cited,  and  in  reference  to  the  class  of 
schools  to  which  the  public  free  schools  of  the  city  of  San  Antonio  be- 
long. 

There  is  no  merit  in  the  contention  that  the  law  apportioning  a  pio 
rata  part  of  the  county  school  fund  to  independent  school  districts  is 
unconstitutional.  It  is  not  only  supported  by  the  Constitution,  but 
by  reason  and  justice.  The  Constitution  does  not  authorize  commis- 
sioners courts  to  apportion  the  county  school  fund. 

The  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Texas  &  Pacific  Railway  Company  et  al.  v.  J.  M.  McCabtt. 

Decided  June  4,  1902. 

1.— Railway  Company— Connecting  Carriers. 

Where  a  railway  company  contracts  to  ship  freight  over  its  own  ud  i 
connecting  line  to  destination,  it  is  liable  for  injury  occurring  on  the  line  of 
the  connecting  carrier. 

2.— Same— Judgment  Over. 

A  railway  company  sued  for  injury  to  freight  which  occurred  on  a  connecting 
line  could  not  complain  of  a  judgment  over  in  its  favor  against  the  connecting 
carrier,  nor  could  the  latter  complain  of  the  judgment  in  that  form  where  ft 
was  shown  to  be  primarily  liable. 

3.— Citation— Appearance— Waiver. 

Where,  in  an  action  against  two  railway  companies,  citation  was  served  <a 
the  traveling  passenger  agent  of  one  of  them,  and  before  the  appearance  tens 
it  had  passed  into  the  hands  of  the  attorneys  of  the  other  company,  who  obtained 
a  continuance  for  both  defendants,  there  was  a  voluntary  appearance  shorn 
sufficient  to  waive  the  defect,  if  any,  in  the  service  of  the  citation. 

4.— Market  Value— Measure  of  Damages— Default  Judgment. 

Where   judgment  by   default   was   taken  against  a  railway   company  for 
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damages  to  cattle  in  shipment,  and  writ  of  inquiry  awarded,  it  can  not  object 
for  the  first  time  on  appeal  that  the  proper  measure  of  damages  was  not  applied 
because  the  witnesses  stated  the  extent  to  which  the  cattle  were  damaged  in 
dollars  and  without  any  mention  of  market  value. 

Appeal  from  the  County  Court  of  Van  Zandt.  Tried  below  before 
Hon.  John  W.  Davidson. 

Cate,  Geddie  &  Bruce,  for  appellants. 

W.  B.  Wynne  and  W.  C.  Blanks,  for  appellee. 

JAMES,  Chief  Justice. — This  is  an  action  for  damages  to  cattle 
shipped  from  Wills  Point,  Texas,  to  Roff,  I.  T.  The  line  of  the  Texas 
&  Pacific  Bailway  Company  carried  the  cattle  to  Sherman,  and  from 
there  to  Roff  the  connecting  carrier  was  the  St  Louis  &  San  Francisco 
Railway  Company.  Both  railway  companies  were  sued,  and  the  judg- 
ment rendered  was  against  both  companies  for  $1000,  with  judgment 
in  favor  of  the  Texas  &  Pacific  Railway  Company  over  against  the  other. 
Both  defendants  have  appealed. 

The  points  for  reversal  advanced  by  the  Texas  &  Pacific  Railway  Com- 
pany are,  first,  that  the  judgment  should  not  have  been  against  it,  be- 
cause the  petition  and  the  testimony  showed  that  all  the  damage  oc- 
curred on  the  line  of  its  codefendant;  and  second,  that  the  court  erred 
in  refusing  to  correct  the  judgment  upon  this  appellant's  request  for  the 
reason  that  there  was  no  pleading  to  support  the  judgment  which  was 
rendered  in  its  favor  against  its  codefendant.  The  latter  objection  to 
the  judgment  is  also  raised  by  the  St.  Louis  &  San  Francisco  Railway 
Company. 

The  petition  alleged  that  plaintiff  contracted  with  the  Texas  &  Pacific 
Railway  Company  at  Wills  Point  to  ship  the  cattle  over  both  lines  to 
Roff,  I.  T.  The  testimony  sustained  this  allegation,  and  there  is  noth- 
ing in  the  petition  or  evidence  to  indicate  that  the  Texas  &  Pacific  Rail- 
way Company  undertook  to  limit  itq  liability  to  its  own  line.  Regardless 
of  the  statute  of  1899  (page  214),  which  it  is  contended  would  impose 
liability  on  the  Texas  &  Pacific  Railway  Company,  but  which  is  an  er- 
roneous interpretation  of  that  act — it  dealing  as  we  believe  simply  with 
venue — the  general  rules  of  law  make  said  company  liable  for  injury 
done  the  cattle  on  the  line  of  its  connecting  carrier,  under  the  pleading 
and  evidence  in  this  record. 

Upon  the  other  point.  Upon  the  undisputed  evidence  the  St.  Louis 
&  San  Francisco  Railway  Company  was  primarily  liable.  The  Texas 
&  Pacific  Railway  Company  has  no  legal  ground  upon  which  to  object 
to  the  judgment  against  it.  It  is  not  injured  by  the  judgment  awarded 
it  against  its  codefendant,  as  it  has  it  in  its  power  to  refrain  from 
availing  itself  of  the  benefits  of  such  judgment  if  it  desires.  Hence  it 
can  not  well  complain,  and  it  has  no  need  of  invoking  judicial  action  to 
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set  aside  a  judgment  the  enforcement  of  which  is  entirely  under  its  own 
control. 

The  judgment  over  being  against  the  other  defendant,  it  has  more 
substantial  ground  for  complaint.  But  we  do  not  see  how  it  is  preju- 
diced by  the  form  of  the  judgment.  Certainly  under  the  evidence  it 
could  not  have  complained  if  the  judgment  had  been  against  it  alone 
and  the  Texas  &  Pacific  Railway  Company  exonerated.  Nor  do  we 
see  how  it  can  complain  of  the  judgment  as  rendered,  because  as  to  it 
the  effect  is  the  same  as  if  judgment  had  been  against  it  alone.  Instead 
of  a  judgment  against  it  alone,  the  court  has  also  rendered  judgment 
against  the  Texas  &  Pacific  Railway  Company,  and  in  doing  this  it 
practically  and  in  effect  subrogated  the  Texas  &  Pacific  Railway  Com- 
pany to  the  plaintiff's  judgment  against  the  St.  Louis  &  San  Francisco 
Railway  Company,  in  the  event  the  former  shall  have  been  required  to 
satisfy  plaintiff.  It  was  inherent  in  what  the  court  had  before  it,  and 
proper  in  equity,  for  the  court  when  it  rendered  judgment  against  the 
Texas  &  Pacific  Railway  Company  upon  its  constructive  or  secondary 
liability  to  protect  it  by  giving  it  judgment  over,  and  of  this  the  other 
company,  which  was  primarily  liable,  has  no  reason  to  complain,  al- 
though this   was  not  asked  for  in  any  pleading. 

The  appellant  the  St.  Louis  &  San  Francisco  Railway  Company,  com- 
plains of  the  taking  of  a  judgment  against  it  in  the  absence  of  proper 
service  upon  it.  The  judgment  recites  that  the  appellant  having  been 
duly  served  with  citation  and  failed  to  appear,  the  court  gave  judgment 
against  it  by  default  with  writ  of  inquiry.  The  case  was  tried,  the 
Texas  &  Pacific  Railway  Company  having  appeared  and  defended,  and 
upon  the  testimony  the  court  gave  judgment  against  both  defendants  as 
above  stated.  It  is  shown  by  the  record  that  the  citation  for  the  St. 
Louis  &  San  Francisco  Railway  Company  was  served  upon  Mr.  Tuley, 
its  traveling  passenger  agent  at  Dallas,  who  it  is  contended  was  a  proper 
person  upon  which  to  serve  it.  We  pretermit  this  question  because  not 
necessary  in  view  of  facts  which  appear.  The  citation  served  on  Tuley 
was,  prior  to  the  appearance  term,  in  the  hands  of  the  local  attorneys 
of  the  Texas  &  Pacific  Railway  Company  at  Wills  Point.  It  was  sent 
by  the  general  attorne}-s  of  the  Texas  &  Pacific  Railway  Company  to  the 
latter's  said  local  attorneys  with  request  for  the  latter  to  answer  in  the 
case  for  the  St.  Louis  &  San  Francisco  Railway  Company.  How  it 
found  its  way  to  the  general  attorney  of  the  Texas  &  Pacific  Railway 
Company  is  not  shown,  but  it  could  be  presumed  that  it  was  sent  him 
by  the  proper  officer  of  the  other  company.  From  the  motion  for  new 
trial  it  appears  that  there  was  an  agreement  between,  the  general  at- 
torneys of  the  two  companies  which  would  account  for  the  direction 
given  these  attorneys  to  represent  the  St.  Louis  &  San  Francisco  Rail- 
way Company  in  this  suit.  They  did  not  file  any  pleadings  for  either 
defendant  at  that  term,  but  negotiated  for  and  obtained  a  postpone- 
ment or  continuance  of  the  case  for  that  term  on  behalf  of  the  defend- 
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ants,  as  they  could  not  get  ready  for  trial  at  that  term.  They  stated  to 
counsel  for  plaintiff  at  the  time  that  they  did  not  want  to  represent  the 
St.  Louis  &  San  Francisco  Railway  Company,  but  would  either  repre- 
sent it  themselves  or  have  some  one  else  to  do  so  at  the  next  term.  The 
postponement  was  evidently  thus  secured  in  behalf  of  both  defendants. 

An  appearance  is  said  to  be  strictly  voluntary  when  without  the  ser- 
vice of  process  a  defendant  in  some  manner  indicates  his  intention  to 
submit  his  person  and  cause  to  the  jurisdiction  of  the  court.  York  v. 
State,  73  Texas,  655.  We  tljink  the  facts  above  shown  must  be  held  to 
constitute  a  waiver  of  any  defect  in  the  service  and  an  appearance  in  the 
case  by  attorneys.  Auspach  v.  Ferguson,  32  N.  W.  Rep.,  249; 
Cook  v.  Bank,  39  S.  E.  Rep.,  746.  Not  having  filed  or  presented  any 
pleadings,  there  was  no  error  in  rendering  judgment  against  it  by  nil 
dicit  or  default  with  a  writ  of  inquiry. 

The  cattle  were  shipped  to  the  Territory  to  be  placed  in  pasture  and 
not  for  immediate  sale.  The  market  values  of  the  cattle  as  they  arrived 
and  as  they  should  have  arrived,  as  held  to  be  the  proper  method  of  de- 
termining the  damage  in  railway  v.  Stanley,  was  not  what  was  shown. 
The  extent  which  the  cattle  were  damaged  in  dollars,  as  estimated  by 
witnesses,  was  shown.  It  is  observed  that  the  Texas  &  Pacific  Railway 
Company  made  no  objection  to  the  testimony  concerning  damages,  and 
makes  no  point  here  in  that  regard.  But  the  St.  Louis  &  San  Francisco 
Railway  Company,  against  which  default  was  taken  with  writ  of  inquiry, 
makes  the  objection  that  the  correct  measure  of  damages  was  not  adopted 
in  arriving  at  the  amount.  The  difference  in  values  was  taken,  but  not 
by  evidence  of  market  values.  There  was  no  testimony  that  the  cattle 
had  a  market  value  at  Roff.  Nothing  was  said  in  the  motion  for  a  new 
trial  about  market  values.  Besides  this,  defendant  was  not  cut  off  by 
the  judgment  by  default  from  appearing  in  the  writ  of  inquiry  and 
objecting  to  the  testimony  which  was  offered  to  show  the  extent  of  dam- 
ages, and  we  do  think  it  now  has  no  right  to  complain  of  the  verdict, 
unless  it  be  palpably  excessive,  which  is  not  the  case. 

The  judgment  is  affirmed. 

Affirmed. 


C.  M.  Wells  et  al.  v.  J.  M.  Houston. 

Decided  June  11,  1902. 

1.— Estate  in  Expectancy— Sale  of— Fraud— Equitable  Relief. 

An  heir  apparent  may  make  a  valid  conveyance  of  his  estate  in  expectancy, 
and  equity,  it  seems,  will  afford  relief  against  fraud  in  obtaining  such  a  con- 
veyance,—certainly  so  where  the  conveyance  is  in  part  of  an  estate  in  praesenti 
and  the  consideration  for  the  whole  transaction  is  entire  and  inseparable. 

2.— Fraud— Cancellation— Pleading. 

In  an  action  to  cancel  a  conveyance  for  fraud,  allegations  in  the  petition 
that  the  grantee  knew  the  value  of"  the  property  when  the  sale  was  made  and 
fraudulently  concealed  it  from  the  grantor,  knowing  that  he  was  ignorant  of  its 
real  value,  are  material  where  made  and  taken  with  other  appropriate  pleadings. 
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3.— Same— Friendly  Relations— Pleading. 

In  such  action  evidence  of  the  friendly  relations  of  the  parties  may  be 
considered  in  connection  with  other  facts  and  circumstances  in  determining 
whether  fraud  was  practiced  in  obtaining  the  deed,  and  such  relations  need 
not  be  specially  pleaded  in  order  to  admit  proof  thereof. 

4. — Assignment  of  Error. 

Where  several  assignments  of  error  referring  to  different  subjects  are  not 
briefed  separately,  and  no  propositions  of  law  or  fact  are  made  under  them, 
they  will  not  be  considered.  I 

5.— Jury— Challenges. 

Complaint  on  appeal  that  the  trial  court  refused  to  allow  each  of  several 
defendants  six  peremptory  challenges  and  separate  jury  lists,  is  unavailing  where 
it  is  not  shown  that  defendants  exhausted  the  number  of  challenges  allowed 
them. 

6.— Fraud— Cancellation— Charge— Harmless  Error. 

Where,  in  an  action  to  cancel  a  deed  for  fraud,  the  charge  required  a 
finding  by  the  jury  of  matters  well  pleaded  and  sufficient  to  authorize  the 
cancellation  on  the  ground  of  fraud,  mental  incapacity  of  the  grantor  and 
inadequacy  of  price,  and  the  evidence  was  sufficient  to  sustain  the  findings 
for  plaintiff  therein,  it  was  harmless  error  that  the  charge  also  required  a 
finding  as  to  other  matters  the  submission  of  which  was  not  justified  by  the 
evidence. 

7.— Same— Ratification. 

The  quesfion  of  ratification  is  one  of  fact  for  the  jury  where  there  is 
evidence  tending  to  show  that  at  the  time  of  the  alleged  ratification  the  grantor 
had  no  more  knowledge  of  the  facts  and  fraud  than  at  the  time  of  the  conveyance. 

8. — Same — Inadequacy  of  Price — Charge — Harmless  Error. 

A  charge  that  the  jury  should  find  that  the  conveyance  was  procured  by 
fraud  if  the  consideration  was  so  inadequate  as  to  shock  the  conscience  was 
error  as  being  on  the  weight  of  evidence;  but  the  error  was  harmless  where 
the  evidence  was  sufficient  to  establish  fraud  and  that  the  grantor  had  not 
mental  capacity  enough  to  know  what  he  was  doing,  and  it  was  not  shown 
that  an  adequate  consideration  was  paid  for  that  part  of  the  property  conveyed 
consisting  of  an  estate  in  expectancy. 

9. — Same— Mental  Incapacity— Evidence. 

Where  mental  incapacity  of  plaintiff  at  the  time  of  making  the  conveyance 
was  one  of  the  grounds  alleged  for  cancellation,  the  opinion  of  witnesses  as  to 
his  mental  condition  at  the  date  of  the  conveyance,  at  the  time  of  the  acts 
offered  to  show  ratification,  and  thereafter  to  the  time  of  the  trial,  were  admis- 
sible to  enable  the  jury  to  determine  whether  such  condition  was  temporary  or 
a  fixed  mental  condition. 

Appeal  from  Gonzales.    Tride  below  before  Hon.  M.  Kennon. 

Harwood  &  Walsh  and  Burges  &  Hopkins,  for  appellants. 

Yancy  Lewis,  Atkinson  &  Abernethy,  McNeal  &  Jones,  and  Denman, 
Franklin  &  McOown,  for  appellee. 

NEILL,  Associate  Justice. — This  suit  was  brought  by  the  appellee 
against  appellants,  C.  M.  and  J.  B.  Wells  and  H.  L.  Kokernot, — against 
the  two  first  named  appellants  to  cancel  a  certain  deed  of  conveyance 
made  by  appellee  to  C.  M.  Wells,  upon  the  ground  that  it  was  procured 
by  fraud  practiced  upon  him  by  said  appellants,  and  against  Kokernot 
to  cancel  a  mortgage  on  the  property  conveyed  by  the  deed,  made  to 
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him  by  C.  M.  Wells  to  secure  certain  indebtedness,  upon  the  grounds 
that  the  mortgage  was  to  secure  an  antecedent  debt  and  that  the  mort- 
gagee was  charged  with  notice  of  the  fraud  by  which  the  deed  to  the 
property  was  obtained. 

C.  M.  and  J.  B.  Wells  denied  the  alleged  fraudulent  procurement  of 
the  deed ;  C.  M.  plead  ratification  and  estoppel,  and  J.  B.  disclaimed  any 
interest  in  the  property,  and  denied  any  participation  in  or  knowledge  of 
the  alleged  fraud  and  his  liability  therefor. 

Eokernot  plead  that  he  took  the  mortgage  in  good  faith  without 
notice  of  the  alleged  fraudulent  procurement  of  the  deed  to.  secure  a 
bona  fide  debt  made  contemporaneous  with  the  mortgage  upon  the 
faith  of  its  security.  C.  M.  Wells  plead  in  reconvention  his  ownership 
of  the  property,  that  appellee's  claim  to  it  was  a  cloud  upon  his  title, 
and  prayed  that  it  be  removed.  For  a  more  complete  statement  of  the 
nature  of  the  case,  see  our  opinion  on  a  prior  appeal.  23  Texas  Civ. 
App.,  629. 

The  case  was  tried  before  a  jury  and  the  trial  resulted  in  a  judg- 
ment in  favor  of  appellee  canceling  the  deed  and  mortgage  and  for 
his  recovery  of  the  property. 

The  only  issues  of  fact  are:  (1)  Was  the  deed  from  Houston  to 
Wells  procured  by  fraud?  (2)  If  so  procured,  was  it  afterwards,  with 
knowledge  of  the  facts  constituting  the  fraud,  ratified  by  Houston? 
(3)  Was  the  mortgage  taken  by  Eokernot  in  good  faith  for  a  bona  fide 
debt  contract  upon  the  faith  of  its  security  when  executed  without 
notice  of  the  fraud.  These  were  the  questions  for  the  jury  to  deter- 
mine. They  found  in  favor  of  the  appellee  on  each  one  of  them,  and  as 
there  is  no  assignment  of  error  calling  in  question  the  sufficiency  of 
the  evidence  to  support  their  verdict  on  the  first  and  third  issues  of 
fact  stated,  we  may  assume,  without  examining  and  discussing  the  evi- 
dence, that  the  finding  upon  each  of  them  is  correct.  This  renders  it 
only  necessary  for  us  to  consider  whether  the  evidence  is  reasonably 
sufficient  to  support  the  verdict  upon  the  issue  of  ratification.  This 
we  will  do  when  we  reach  the  assignment  of  error  pertinent  to  the 
question,  and  then,  as  incidental  to  it,  consider  to  some  extent  the 
evidence  on  the  first  issue  stated. 

1.  The  first  assignment  of  error  insisted  on  in  appellants'  brief  is: 
"The  court  erred  in  refusing  to  sustain  the  special  exception  of  the 
defendant  C.  M.  Wells  contained  in  his  first  amended  supplemental 
answer  filed  on  July  3, 1901,  to  plaintiffs  first  amended  original  petition 
filed  January  11,  1901,  as  to  all  those  portions  of  plaintiffs  third  sup- 
plemental petition  which  seeks  to  recover  any  interest  that  J.  M.  Hous- 
ton may  hereafter  inherit  or  receive  as  devisee  from  his  mother,  brothers, 
or  sisters  now  living,  and  to  set  aside  and  cancel  the  deed  executed  by 
him  as  therein  stated,  in  so  far  as  it  attempts  to  convey  any  interest 
which  may  be  inherited  by  him  after  the  date  of  the  execution  of  said 
deed,  for  the  reason  that  it  does  not  appear  from  said  pleadings  that 
any  of  said  relatives  are  dead,  save  Julia  Priest,  who,  according  to  said 
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pleadings,  sold  her  interest  in  her  lifetime,  and  before  the  execution 
of  said  deed  by  plaintiff;  but  it  does  appear  affirmatively  by  said 
pleading  that  the  mother  and  brothers  and  sisters  of  J.  M.  Houston  are 
now  living  and  that  said  plaintiff  had  no  interest  in  their  said  estates 
which  could  be  conveyed  when  said  deed  was  executed,  and  that  since 
the  execution  of  said  deed,  and  up  to  this  time,  has  inherited  no  estate 
from  said  relatives,  and  said  petition  alleges  no  rights  of  plaintiff  in 
said  estate  which  he  can  assert  in  this  suit." 

It  is  sufficient  to  say,  without  setting  out  the  allegations  in  the  peti- 
tion to  which  this  assignment  is  directed,  that  appellee  alleged  that  the 
deed  sought  to  be  canceled  conveyed,  in  addition  to  the  interest  he 
owned  in  his  deceased  father's  estate,  all  interest  which  he  might  there- 
after inherit  from  his  mother  and  his  brothers  and  sisters,  derived  from 
the  estate  of  R.  Houston,  deceased,  and  appellee's  mother,  Sallie  J. 
Houston. 

Appellants'  contention  is  that  the  deed,  in  so  far  as  purports  to  con- 
vey the  interest  appellee  may  inherit  from  his  mother,  brothers  and 
sisters,  is  void  at  law  and  conveyed  no  title,  and  will  be  good  in  equity 
only  in  event  the  expectant  estate  is  inherited  by  the  grantor ;  that  until 
then  the  remedial  powers  of  a  court  can  not  be  invoked  to  determine  a 
title  which  is  neither  in  Wells  nor  appellee.  The  purpose  of  this  suit, 
so  far  as  the  estate  in  expectancy  is  concerned,  is  not  to  determine  the 
title  of  either  Wells  or  Houston  to  it  (for  it  is  conceded  that  neither  has 
title  now),  but  to  determine  whether  the  instrument  which  purports  to 
convey  it  shall  be  canceled.  It  is  too  well  settled  to  require  citation 
of  authorities  that  an  .heir  apparent  may  convey  his  future  and  expectant 
interest  in  real  and  personal  property  and  that  such  conveyance  will  be 
enforced  by  courts  of  equity,  if  the  purchaser  paid  fair  value  for  the 
property;  upon  the  happening  of  the  contingency  which  would,  but  for 
the  conveyance,  vest  title  to  the  property  in  the  grantor.  The  deed 
was  intended  to  and  may  have  the  effect,  upon  the  happening  of  future 
events,  to  vest  the  title,  which  appellee  may  inherit,  in  C.  M.  WeUs. 
This  effect  will  in  equity  be  given  it  should  appellee's  mother,  brothers, 
or  sisters  die-  intestate  without  other  heirs  or  heir  than  he,  provided 
the*grantor  can  then  show  that  his  purchase  was  made  in  good  faith 
and  he  paid  the  fair  value  of  the  property — the  value  to  be  estimated 
at  the  time  of  the  conveyance.  The  appellee  says  the  conveyance  was 
obtained  by  fraud  and  on  an  inadequate  consideration.  If  this  is  so 
equity  will  never  sanction  the  contract,  nor  permit  the  grantee,  should 
the  contingencies  ever  happen  which  otherwise  would  vest  him  with 
title,  to  take  the  property.  Ordinarily  when  a  man  has  been  induced  by 
fraud  to  convey  property  for  an  inadequate  consideration  he  must 
seek  relief  from  the  courts  within  a  reasonable  time  after  he  discovers  he 
has  been  defrauded.  At  law  his  remedy  is  for  recovery  of  the  property 
or  damages  recoverable  in  an  action  for  deceit;  at  equity,  a  cancellation 
of  the  contract.  The  statute  of  limitation  will  bar  the  one;  laches  will, 
ordinarily,   defeat   the   other.     When   an   expectancy   is   convej»ed,   no 
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remedy  is  given  at  law,  for  it  views  the  conveyance  as  void  ab  initio. 
His  remedy  can  only  be  the  equitable  one,  and  appellant's  contention  is, 
it  is  not  given  him;  that  he  must  await  the  happening  of  the  contin- 
gencies that  would  invest  him  with  title  to  the  property  and  make  his 
fight  then.  Since  Jacob  took  advantage  of  his  brother's  helpless,  starv- 
ing condition  to  obtain  his  birthright  for  a  mess  of  pottage,  estates  in 
expectancy  have  been  among  men  the  subjects  of  contract;  and  in  mak- 
ing them,  too  often  has  it  been  the  voice  of  a  Jacob  and  the  hand  of 
an  Esau.  Whenever  property,  the  subject  of  contract,  is  conveyed — 
whether  it  be  an  estate  in  presenti  or  in  futuro — and  the  contract  is 
obtained  by  fraud  and  inadequacy  of  consideration,  equity  will  not  with- 
hold its  relief  from  the  party  defrauded  nor  delay  him  in  obtaining  it. 
It  strikes  down  fraud  when  and  wherever  found,  and  wrests  its  fruit 
from  the  fraudulent  hand  and  restores  it  to  whom  it  belongs.  Why 
should  it  make  an  exception  in  a  case  where  an  estate  in  expectancy  is 
the  subject  matter  of  the  fraudulent  contract?  If  it  can  not  interpose 
its  remedy  of  cancellation,  when  invoked,  the  contract  must  stand  un- 
impeached  and  the  fraud  uncondemned  until  the  occurrence  of  the  con- 
tingency which  would  vest  title  to  the  property.  In  the  meantime  the 
defrauded  party  is  deprived  of  his  right  to  convey  it  to  another  though 
he  might  obtain  for  it  an  adequate  consideration.  Besides,  the  evidence 
upon  which  his  right  of  cancellation  depends  may  not  be  accessible  when 
the  time  arrives  for  his  fraudulent  vendee  to  claim  the  property  by 
virtue  of  the  contract.  But  it  is  unnecessary  to  protract  the  discussion 
of  the  question  raised  by  this  assignment;  for  as  is  said  in  Pomeroy's 
Equity,  section  953:  "The  rule  is  well  settled  that  all  conveyances, 
sales,  and  charges,  and  contracts  of  sale  or  charge,  of  their  future  and 
expectant  interest  made  by  heirs,  reversioners,  and  other  expectants 
during  the  lifetime  of  their  ancestors  or  life  tenants,  upon  an  inadequate 
consideration  will  be  relieved  against  in  equity,  and  either  wholly  or  par- 
tially set  aside."  The  effect  of  appellants'  exception  to  appellee's  peti- 
tion, upon  which  the  ruling  of  the  court  is  made  the  basis  of  this  assign- 
ment, is  to  admit  the  alleged  fraud  in  procuring  the  conveyance.  If 
it  was  obtained  by  that  means, — and  it  is  not  denied  that  the  evidence 
upon  the  trial  was  sufficient  to  show  it  was, — then  the  conveyance  should 
be  set  aside  though  part  of  the  property  was  an  estate  purely  in  expec- 
tancy. Even  if  appellants'  contention  were  as  a  general  principle  cor- 
rect (which  we  do  not  believe),  it  could  not  be  invoked  in  a  case  like  this, 
where  title  to  a  part  of  the  property  had  vested  in  the  grantor  and  a  part 
an  expectant  estate.  That  the  court  had  jurisdiction  to  cancel  the 
deed  as  to  the  vested  estate  is  not  questioned  by  appellants,  and  the  exer- 
cise of  such  jurisdiction  would  necessarily  involve  the  validity  of  the 
entire  conveyance — the  transaction  and  consideration  paid  for  the 
estates  in  presenti  and  in  futuro  being  the  same  entire  and  inseparable. 
2.  The  next  assignment  of  error  insisted  upon  by  appellants  com- 
plains of  the  courts  refusing  to  sustain  their  special  exceptions  to  all  of 
paragraphs  10  and  11  of  plaintiff's  first  amended  original  petition  upon 
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which  the  cause  was  tried.  The  appellee  has  filed  a  cross-assignment 
questioning  the  ruling  of  the  court  on  the  exceptions  in  striking  any  of 
the  allegations  from  the  petition  contained  in  said  paragraphs. 

It  would  require  too  much  space  to  set  out  in  this  opinion  the  por- 
tions of  the  petition  upon  which  the  rulings  invoked  by  the  exceptions 
were  directed  which  are  made  the  basis  of  these  assignments.    We 
deem  it  sufficient  to  say  that  it  evidently  was  not  the  intention  of  the 
pleader  by  these  paragraphs,  taken  either  separately  or  together,  to 
state  his  entire  cause  of  action;  but  that  the  matters  alleged  in  them 
should  be  taken  and  considered  in  connection  with  the  allegations  in 
preceding  and  subsequent  portions  of  the  petition.    The  allegations  to 
which  the  exceptions  were  not  sustained  are  such  as  were  severable  from 
those  averments  which  were  stricken  from  the  petition  by  the  rulings  of 
the  court.    They  are  material;  and,  when  taken  and  considered  with  the 
allegations  unaffected  by  the  exceptions,  show  a  good  cause  of  action 
independent  of  the  averments  to  which  the  exceptions  were  sustained. 
In  an  action  of  this  character,  where  a  deed  is  sought  to  be  canceled  upon 
the  ground  of  fraud,  allegations  that  the  vendees  knew  the  value  of  the 
property  when  the  conveyance  was  made,  and,  with  such  knowledge, 
fraudulently  concealed  its  value  from  their  grantor  knowing  that  he 
was  ignorant  of  its  real  value,  are  certainly  material  when  made  and 
taken  in  connection  with  other  appropriate  allegations.    As  to  such,  and 
like  averments,  the  exceptions  were  overruled,  and  we  think  properly  bo. 
In  view  of  the  disposition  we  shall  make  of  this  appeal  we  might  let 
the  matter  rest  here  without  considering  appellee's  cross-assignment 
But  from  the  position  taken  by  able  counsel  for  appellants  and  the  ruling 
of  the  trial  judge  (whose  learning,  ability,  and  fairness  entitle  each  to 
the  highest  respect),  we  fear  that  a  misapprehension  of  our  former 
opinion  in  this  case  induced  counsel  to  take  the  position,  and  his  honor 
to  sustain  it  by  his  ruling.     The  allegations  to  which  the  exceptions  were 
sustained  are  in  substance,  that  there  had  existed  from  their  boyhood 
the  closest  relations  of  intimacy,  friendship,  and  confidence  between 
J.  B.  Wells  and  plaintiff's  father,  as  well  as  between  said  Wells  and 
J.  D.  Houston,  plaintiffs  uncle  and  executor  of  his  father's  estate; 
that  J.  B.  Wells  was  an  appraiser  of  the  estate,  and  was  advised  with 
in  confidence  by  the  executor  in  its  management;  that  its  value,  con- 
dition and  every  material  fact  connected  therewith  were  in  confidence 
freely  disclosed  to  him  by  J.  D.  Houston;  that  plaintiff  knew  of  this 
intimate  relation  of  friendship  existing  between  J.  B.  Wells,  plaintiffs 
father  and  executor  of  his  estate,  and  by  reason  thereof  had  the  most 
implicit  confidence  in  said  Wells,  etc. 

That  plaintiff  and  C.  M.  Wells  had  been  companions  and  closest 
friends  from  boyhood,  had  been  schoolmates,  collegemates  and  room* 
mates;  that  plaintiff  had  the  greatest  regard  and  affection  for  both 
C.  M.  and  J.  B.  Wells,  and  had  reposed  in  the  former  the  most  implicit 
confidence  and  trust;  that  because  of  the  relation  between  their  fatheis, 
the  lifelong  intimacy  of  their  families,  because  of  his  association  with 
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both,  each  had  and  exerted  over  him  the  strongest  influence,  and  he  was 
easily  guided  and  controlled  by  their  expressions  of  opinions  as  to  what 
would  be  to  his  interest  and  benefit. 

These  allegations  were  made  in  connection  with  and  in  relation  to 
others  setting  forth  the  grounds  upon  which  plaintiff  relies  to  have 
the  deed  from  him  to  C.  B.  Wells  canceled.  Like  allegations  were  con- 
tained in  the  original  petition  upon  which  the  case  was  tried  and  the 
judgment  rendered  in  favor  of  plaintiff  reversed  by  us  on  a  prior  appeal. 
On  that  trial,  the  court  in  its  charge  seemed  to  regard  .the  relation  of 
friendship  existing  between  plaintiff  and  C.  M.  and  J.  B.  Wells  as  one 
of  such  confidence  and  trust  as  placed  upon  C.  M.  Wells  the  burden  of 
making  a  full  and  fair  explanation  and  communication  of  every  mate- 
rial particular  affecting  the  sale  which  was  known  to  him  and  unknown 
to  plaintiff.  In  passing  upon  that  part  of  the  charge  we  "only  held,  or 
intended  to  hold,  that  friendship  is  not  a  relation  from  which  the  law 
will  infer  such  confidence  and  influence  as  raises  a  presumption  against 
the  validity  of  a  transaction,  and  cast  upon  the  party  obtaining  an 
advantage  in  it  the  burden  of  proving  the  entire  fairness  of  the  trans- 
action. There  are  certain  relations  of  trust, — such  as  parent  and  child, 
guardian  and  ward,  trustee  and  cestui  que  trust,  attorney  and  client, — 
where  the  danger  of  allowing  persons  holding  such  relations  with  others 
to  deal  with  them  is  so  great  that  the  presumption  ought  to  be  and  is 
against  the  transaction,  and  the  person  holding  the  trust  or  influence 
ought  to  be  and  is  required  to  vindicate  it  from  all  fraud.  But  friend- 
ship has  never  been  classed  either  by  law  or  equity  among  such  relations. 
This  is  all  we  intended  to  hold  on  the  question  in  our  former  opinion. 
We  never  intended  to  be  understood  as  intimating  that  such  intimate 
relations  of  friendship  as  were  alleged  by  plaintiff  to  exist  between 
him  and  the  appellants  could  not  be  taken  and  considered  in  connec- 
tion with  other  facts  and  circumstances  in  determining  whether 
such  fraud  was  practiced  on  him  in  obtaining  the  conveyance  as  re- 
quired or  warranted  it  to  be  canceled.  While  the  law  recognizes* 
no  vantage  ground  in  friendship,  and  regards  friends  as  standing 
upon  equal  footing,  where  the  confidence  and  trust  given  to  one  is 
not  necessarily  greater  than  that  reposed  in  him  by  the  other, — where 
the  one  is  as  liable  to  be  imposed  upon  by  the  other  as  the  other  is 
to  impose  upon  him, — yet  it  can  not  be  said  that  advantage  may  not 
as  easily  be  taken  of  this  relation  to  perpetrate  a  fraud  as  any  other 
relation  existing  among  men.  Because  one  is  not  liable  to  expect  a 
friend  to  take  an  undue  advantage  of  him,  as  against  his  friend  no  one 
wears  a  shield  of  protection  or  a  sword  of  defense.  All  the  barriers  of 
protection  that  one  erects  against  others  are  broken  down  by  friendship ; 
and  a  man  stands  unguarded,  unarmed,  and  unprotected  from  the 
machinations  of  him  he  deems  his  friend.  He  was  a  man  of  wisdom 
and  experience  who  promised  God  in  his  prayer  that  if  He  would  save 
him  from  his  friends  he  would  protect  himself  from  his  enemies. 

Vol.  29  Civil— 40. 
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We  are  not  of  the  opinion  that  the  matters  stated,  alleged  by  plaintiff, 
were  not  subject  to  appellant's  exceptions ;  and  that  evidence  should  have 
been  heard  upon  them  and  considered  by  the  jury,  in  connection  with 
the  other  evidence  in  the  case.  It  was  not  necessary,  however,  that  such 
matters  should  have  been  specially  plead  to  admit  in  evidence  proof  of 
them. 

3.  Appellants'  fifth,  sixth,  and  seventh  assignments  of  error  refer  to 
different  subjects,  and  as  they  are  not  briefed  separately  and  no  propo- 
sition of  law  or  fact  is  made  under  them,  they  are  not  entitled  to  con- 
sideration. 

4.  As  it  does  not  appear  from  appellants'  bill  of  exception  referred 
to  in  their  eighth  assignment  of  error  that  they  or  either  of  them  exer- 
cised or  attempted  to  use  all  of  the  six  challenges  that  they  were  allowed, 
no  injury  is  shown  to  have  resulted  to  any  or  either  of  them  from  the 
court's  refusing  to  allow  them  separate  jury  lists  and  six  peremptoiy 
challenges  each.  Eailway  v.  Wessindorf,  39  S.  W.  Eep.,  132;  Watts  v. 
Du  Bois,  66  S.  W.  Eep.,  698. 

5.  The  third  paragraph  of  the  court's  general  charge  is  as  follows: 
"If  you  find  from  the  evidence  that,  at  the  time  of  the  execution  of  the 
original  contract  between  plaintiff  and  C.  M.  Wells,  the  mind  of  the 
plaintiff  was  affected  by  the  habitual  excessive  use  of  intoxicating  liquor 
to  such  extent  as  to  materially  interfere  with  his  reason,  judgment,  and 
will;  that  such  condition  was  then  known  to  C.  M.  Wells,  and  that  the 
plaintiff  was  ignorant  of  the  true  value  of  the  property  and  rights  he 
was  conveying  to  Wells,  and  that  such  ignorance  on  the  part  of  plaintiff 
was  known  to  Wells,  and  that  intending  to  defraud  plaintiff,  the  said 
Wells  induced  plaintiff  to  execute  the  contract  mentioned,  representing 
to  plaintiff  that  his  (Wells')  possessory  rights  in  the  Windmill  pasture 
were  materially  greater  than  they  really  were,  and  that  plaintiff  was 
ignorant  of  the  falsity  of  such  representation  in  regard  to  such  posses- 
sory rights;  and  you  further  find  that  the  consideration  for  the  execu- 

•  tion  of  said  contract  by  plaintiffs  was  inadequate,  you  will  find  that 
such  contract  was  invalid  at  the  time  of  its  execution." 

This  portion  of  the  charge  is  assigned  as  error  upon  the  ground  that 
there  is  no  testimony  in  the  record  authorizing  the  submission  of  the 
issues  as  to  whether  Wells  falsely  represented  to  Houston  that  his  pos- 
sessory rights  in  the  Windmill  pasture  were  materially  greater  than 
tliey  really  were,  aid  that  appellee  was  ignorant  of  the  falsity  of  such 
representations. 

It  will  be  observed  that  before  the  jury  could,  under  the  charge, 
find  the  contract  invalid  at  the  time  of  its  execution,  they  were  required 
to  find,  (1)  that  Houston's  mind  at  the  date  of  the  contract  had  been 
impaired  by  the  habitual  use  of  intoxicating  liquor  to  such  an  extent 
as  to  materially  interfere  with  his  reason,  judgment,  and  will ;  (2)  that 
such  condition  of  Houston's  mind  was  then  known  to  C.  M.  Wells; 
(3)  that  appellee  was  ignorant  of  the  true  value  of  the  property  and 
rights  he  was  conveying;  (4)  that  such  ignorance  was  known  to  Veils; 
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(5)  that  intending  to  defraud  appellee,  Wells  induced  him  to  execute 
the  contract;  and  (6)  that  the  consideration  was  inadequate.  These 
matters  were  all  plead  by  plaintiff,  and  the  evidence  introduced  was  rea- 
sonably sufficient  to  sustain  every  one  of  them.  The  jury  evidently 
found  that  they  were  established  facts.  Their  establishment  was  suf- 
ficient, independent  of  every  other  fact,  to  require  a  cancellation  of  the 
conveyance.  Therefore  appellants  were  not  prejudiced  by  the  charge 
requiring  the  jury  to  find,  in  addition  to  such  facts,  that  Wells  repre- 
sented to  appellee  that  his  possessory  rights  in  the  pasture  were  materi- 
ally greater  than  they  were,  and  that  Houston  was  ignorant  of  the  falsity 
of  the  representations,  before  they  could  find  the  contract  invalid, 
Bequiring  such  additional  findings,  if  error,  was  such  as  only  appellee 
could  complain  of;  for  it  may  have  been  prejudicial  to  him,  but  it 
could  not  have  prejudiced  appellants.  Besides  we  think  there  was 
evidence,  though  it  may  be  regarded  circumstantial,  which  justified  the 
court,  as  against  appellant,  in  submitting  such  additional  issues  to  the 
jury.  The  original  deed  from  Houston  to  Wells  states  the  consideration 
for  the  former's  entire  property  to  be  a  one-half  interest  in  200  head  of 
cattle,  and  the  transfer  of  Wells*  possessory  rights  in  an  undivided 
one-half  of  what  is  known  as  the  Windmill  pasture,  containing  about 
8000  acres.  There  was  evidence  tending  to  show  that  this  pasture  was 
in  fact  an  inclosure  in  which  Wells  had  no  possessory  rights  except  that  of 
a  naked  trespasser,  the  land  being  partly  the  property  of  the  State  and 
partly  of  parties  under  whom  Wells  was  not  shown  to  hold  any  right. 
At  the  time  the  deed  was  executed  Wells  agreed,  at  any  time  after  four 
years,  at  Houston's  option,  to  pay  him  $3800  for  his  possessory  rights  in 
the  pasture.  He  subsequently  modified  the  contract  by  agreeing  to  pay 
him  $3300  therefor  at  the  end  of  four  years  at  Houston's  election,  Wells 
having  in  the  meantime  advanced  him  $500  thereon.  This  was  tan- 
tamount to  a  representation  on  the  part  of  Wells  that  when  the  deed 
was  made  he  had  the  right  to  the  possession  of  the  land  inclosed  as  a 
pasture,  and  that  such  possessory  right  conveyed  would  continue  in 
Houston  at  least  four  years  thereafter,  when,  under  the  facts,  the 
so-called  possessory  right  might  have  been  terminated  at  any  moment  at 
the  will  of  the  real  owners  of  the  property  inclosed.  These  facts  were 
also  tantamount  to  a  representation  by  Wells  to  Houston  that  the  so- 
called  possessory  right  of  the  pasture  would  be  worth,  after  Houston 
had  enjoyed  it  for  four  years,  the  sum  of  $3800,  and  to  get  that  sum 
of  money  for  it  at  the  expiration  of  that  time,  he  had  only  to  elect  to  take 
it.  The  jury,  however,  found  that  a  half  interest  in  the  200  head  of 
cattle  and  the  possessory  rights  in  the  Windmill  pasture  were  worth 
only  $1200,  and  the  testimony  strongly  tends  to  show  that  the  half 
interest  in  the  cattle  was  worth  that  much,  which  establishes  that  the  so- 
called  possessory  right  in  the  pasture  was  worth  scarcely  anything. 
The  evidence  was  reasonably  sufficient  to  6how  that  appellee  was  ignorant 
of  the  falsity  of  the  representation  so  made  in  regard  to  such  possessory 
right. 
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6.  The  tenth  assignment  of  error  complains  of  the  court's  refusing 
to  peremptorily  instruct  the  jury  at  C.  M.  Wells'  request  to  return  a 
verdict  for  all  of  the  defendants ;  and  the  eleventh  complains  that  the 
verdict  of  the  jury  is  contrary  to  the  law,  as  charged  by  the  court,  and 
the  facts  of  the  case,  in  that  had  the  jury  followed  the  charge  in  refer- 
ence to  the  defenses  plead,  the  undisputed  evidence  and  admissions  of 
plaintiff  himself  would  have  required  a  verdict  in  favor  of  the  defendant 
C.  M.  Wells.  These  assignments,  which  are  briefed  together,  require  lis 
to  consider  the  evidence  pertinent  to  the  second  issue  of  fact  stated  in 
the  preceding  part  of  this  opinion,  which  is :  If  the  deed  from  Houston 
to  Wells  was  procured  by  fraud,  was  it  afterwards,  with  knowledge  of  the 
facts  constituting  fraud,  ratified  or  acquiesced  in  by  appellee? 

"Ratification  and  acquiescence  are  always  questions  of  fact  There 
can  be  neither  without  knowledge.  The  terms  impart  this  foundation 
for  such  action.  One  can  not  waive  or  acquiesce  in  a  wrong  while  igno- 
rant that  it  has  been  committed.  Current  suspicion  and  rumor  are  not 
enough.  There  must  be  knowledge  of  the  facts  which  will  enable  the 
party  to  take  effectual  action.  Nothing  short  of  this  will  do,  but  he 
may  not  willfully  shut  his  eyes  to  what  he  might  readily  and  ought  to 
have  known.  *  *  *  The  burden  of  proving  knowledge  of  the  fraud 
and  the  time  of  its  discovery  rests  upon  the  defendant/'  Pence  t. 
Langdon,  99  U.  S.,  578;  Baker  v.  Lever,  67  N.  Y.,  304;  Baker  v.  Spen- 
cer, 47  N.  Y.,  562;  2  Pom.  Eq.  Jur.,  sec.  917,  note  2;  Engeman  v.  Tay- 
lor, 33  S.  E.  Rep.  (W.  Va.),  922;  Smith's  Admr.  v.  Smith,  30  Vt,  139. 

"Since  fraud,  whether  consisting  of  false  representations  or  inten- 
tional concealments,  or  of  any  deceptive  practice,  does  not  render  a 
contract  absolutely  void,  but  merely  voidable  at  the  option  of  the  injured 
party,  such  party  may  always  waive  the  objections  which  otherwise 
might  be  taken  in  his  behalf,  and  thereby  ratify  the  agreement  and  make 
it  as  binding  as  though  it  had  been  originally  free  from  all  vitiating 
incidents  or  elements.  The  waiver  may  be  express,  or  it  may  consist 
in  acts  whereby  the  party  shows  an  intention  to  adopt  the  contract,  or 
where  he  claims  and  enjoys  in  whole  or  in  part  the  benefits  which  it  con- 
fers. Such  acts,  however,  in  order  to  constitute  a  waiver  must  be  done 
with  full  knowledge  of  all  the  facts ;  for  a  person  can  not  be  held  to 
have  waived,  by  his  conduct,  a  fraud  of  which  he  was  at  the  time  wholly 
ignorant."  Pom.  on  Contr.,  sec.  279.  But  as  to  expectant  estates,  it 
has  been  held  that  during  the  continuance  of  the  same  situation  between 
the  parties,  acquiescence  in  the  sale  of  such  expectancies  is  of  no  effect* 
Gowland  v.  De  Faria,  17  Ves.  Jr.,  20. 

The  evidence  is  reasonably  sufficient  to  show  that  when  the  original 
deed  was  made  by  Houston  to  Wells,  appellee's  mind  was  impaired  by 
drink  to  such  an  extent  as  to  materially  interfere  with  his  reason;  that 
his  mental  condition  was  known  to  Wells  at  that  time ;  that  this  im- 
paired condition  continued  without  cessation  until  the  acts  claimed  by 
appellants  to  be  in  ratification  and  acquiescence  of  the  original  con- 
tract had  been  completed ;  that  appellee  and  Wells  had  been  from  boy- 
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hood  up  to  and  throughout  the  entire  transaction,  and  all  the  acts  done 
afterwards  in  relation  to  it,  bosom  friends,  and  that  appellee  reposed  in 
Wells  the  most  implicit  confidence;  that  at  the  time  of  the  original 
conveyance  Houston's  interest  in  his  father's  estate,  independent  of 
his  expectancy  in  the  estate  of  his  mother,  brothers,  and  sisters,  was 
worth  in  the  neighborhood  of  $20,000 ;  that  Wells  was  acquainted  with 
the  value  of  the  estate  and  its  management;  that  Houston  was  ignorant 
of  the  value  of  the  estate,  because  knowledge  of  its  condition  and  man- 
agement was  designedly  withheld  from  him  by  his  father's  executor,  for 
the  commendable  purpose  of  inducing  him  to  change  his  dissipated 
habits  and  go  to  work  like  a  man;  that  Wells  knew  at  the  time  of  the 
original  transaction  that  J.  M.  Houston  had  been  kept  in  the  dark  as  to 
the  value  of  the  estate  and  was  laboring  under  the  belief  that  it  was 
heavily  involved  in  debt,  and  knowing  of  such  ignorance  and  mistaken 
belief  of  Houston,  designedly  withheld  from  him  his  knowledge  of  its 
value  and  condition.  That  the  consideration  received  by  Houston  for  the 
property  transferred  by  him  to  Wells  did  not  at  the  time  of  the  tran- 
saction exceed  $1200.  That  Wells  knew  the  value  of  this  property  at 
the  time  and  induced  Houston  to  believe  that  it  was  worth  a  much 
greater  sum.  Knowing  all  these  facts  and  that  Houston's  mind  was  so 
impaired  by  drink  as  to  materially  interfere  with  his  reason  and  of  his 
ignorance  of  the  value  of  the  property  he  was  conveying  and  of  the  con- 
sideration received,  C.  M.  Wells  took  advantage  of  them  and  of  Hous- 
ton's mental  imbecility,  his  ignorance,  and  of  the  confidence  and  friend- 
ship reposed  in  him,  to  fraudulently  obtain  from  appellee  the  deed 
sought  in  this  proceeding  to  be  canceled. 

The  only  question  of  fact  upon  the  issue  of  ratification  and  acqui- 
escence was  Houston's  knowledge  of  the  fraud  imposed  upon  him 
in  the  original  transaction  at  the  time  of  the  acts  of  ratification  and 
acquiescence  plead  by  appellants ;  for  these  acts  are  established  by  the 
undisputed  evidence,  and  if  Houston  had  such  knowledge  or  the  law 
would  impute  it  to  him,  the  ratification  would  be  complete.  The  ques- 
tion as  to  whether  he  had  such  actual  or  imputed  knowledge  was  one 
of  fact  for  the  jury  to  determine  from  the  evidence.  There  was  evidence 
upon  this  issue.  It  reasonably  tends  to  show  that  his  impaired  mental 
state,  which  was  such  as  to  materially  interfere  with  his  reason,  existed 
at  the  time  of  the  several  alleged  acts  of  ratification  and  acquiescence; 
that  his  ignorance  of  the  value  of  the  property  he  had  conveyed  con- 
tinued; that  considering  his  impaired  mental  condition,  his  judgment 
and  reason  were  not  such  as  would  have  enabled  him  to  have  ascertained 
the  value  of  the  property,  or  have  obtained  such  knowledge  as  would  have 
put  a  reasonable  man  upon  inquiry  as  to  its  value,  or  to  have  discovered 
the  facts  and  circumstances  by  which  he  was  defrauded  by  C.  M.  Wells 
in  the  transaction.  In  short,  the  evidence  reasonably  tends  to  show  that 
at  the  time  of  the  alleged  acts  of  ratification  he  had  no  more  knowledge 
of  the  facts  constituting  the  fraud  perpetrated  upon  him  that  he  had 
at  the  time  of  its  perpetration.     When  the  principles  of  law  above 
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cited  are  applied  to  the  facts  in  this  case,  appellants'  position  that  the 
question  of  ratification  should  not  have  been  submitted  to  the  jury 
can  not  be  maintained.  In  view  of  the  fact  that  the  burden  was  upon 
appellants  to  show  knowledge  on  the  part  of  appellee  of  the  facts 
constituting  the  fraud  in  the  original  transaction,  and  of  the  evidence 
which  strongly  tends  to  show  that  he  had  no  such  knowledge  at  the 
time  of  the  alleged  acts  of  ratification,  the  jury  properly  found  against 
appellants  on  this  issue. 

7.  At  the  appellee's  request,  the  jury  were  instructed  if  they  should 
find  from  the  evidence  that  the  consideration  for  the  conveyance  sought 
to  be  canceled  is  so  grossly  inadequate  as  to  shock  the  conscience,  to  find 
that  the  instrument  was  procured  by  fraud.  And  upon  it  appellants 
base  an  assignment  of  error. 

"The  formula  that  inadequacy  of  consideration  must  be  so  great  as  to 
shock  the  conscience  and  to  furnish  in  and  of  itself  conclusive  evidence 
of  fraud  'to  either  warrant  a  rescission  or  defeat  specific  performance/ 
was  first  used  at  a  time  when  courts  were  in  the  habit  of  regarding 
fraud  as  a  conclusion  of  law,  established  by  means  of  legal  presumptions, 
and  it  has  been,  like  many  expressions,  .unthinkingly  and  carelessly 
repeated  by  case  after  case,  without  any  notice  of  the  complete  revolu- 
tion which  has  taken  place  in  the  theory  of  fraud.  As  fraud  is  now 
regarded  as  a  fact,  and  its  existence  is  ascertained,  like  that  of  any  other 
fact,  by  comparing  and  weighing  the  evidentiary  matter,  it  is  plain  that 
the  phrase  'conclusive  evidence  of  fraud/  is,  from  the  very  nature  of 
the  case,  an  absurdity  and  impossibility;  what  would  be  abundantly 
conclusive  to  one  judge  or  jury  will  come  far  short  of  convincing  another 
judge  or  jury."  We  here  break  the  quotation  to  observe  that  what  might 
shock  the  conscience  of  one  jury  might  not  affect  the  conscience  of 
another.  "The  phrase,  and  the  thought  which  it  contains,  belongs  alone 
to  a  system  in  which  fraud  is  always  the  result  of  a  legal  presumption. 
Inadequacy  is  evidence,  and  the  only  rule  which  can  possibly  be  laid 
down  is,  that  it  must  be,  to  the  judgment  of  the  triers,  satisfactory  evi- 
dence of  fraud."     Pom.  on  Contr.,  273,  274. 

Inadequacy  may  be  the  only  evidence  upon  the  issue  of  fraud,  and 
for  the  court  to  say  that  it  may  have  such  effect  upon  the  jury's  con- 
science as  to  furnish  conclusive  evidence  of  fraud  is  clearly  a  charge 
upon  the  weight  of  evidence,  which  is  prohibited  by  statute  in  this  State. 
It  is  for  the  jury  to  determine  the  probative  force  of  inadequacy  of 
consideration  and  to  say  whether  or  not  it  is  sufficient  evidence  to  estab* 
lish  fraud.  When  such  evidence  is  before  them  its  weight  must  be 
determined  by  the  exercise  of  judgment  and  reason.  Conscience  may 
perhaps  aid  them  in  their  determination,  and  approve  their  verdict,  but 
they  must  be  governed  by  reason  and  judgment  in  finding  it. 

It  would  be  carrying  the  doctrine  of  "invited  error"  an  extreme  length 
to  say  that  because  an  erroneous  charge  was  given  at  the  request  of 
both  parties  upon  a  former  trial,  it  can  not  in  a  subsequent  one  be  com- 
plained of  or  made  the  basis  of  an  assignment.     But  in  answer  to  such  a 
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proposition  advanced  by  appellee  it  is  sufficient  to  say  that  no  charge 
in  the  language  complained  of  was  given  upon  the  former  trial.  The 
charge  referred  to,  given  them  at  def endants'  request,  is :  "Mere  inade- 
quacy of  price,  or  the  fact  that  a  hard  bargain  has  been  driven,  is  of 
itself  no  valid  ground  for  setting  aside  a  contract  made  by  a  man  of 
sound  mind  and  fair  understanding.  In  order  to  consider  the  question 
of  the  value  of  the  property  received  by  J.  M.  Houston,  you  must  find 
that,  in  addition  to  inadequacy  of  price,  there  was  some  relation  of  con- 
fidence and  trust  as  has  already  been  explained  to  you;  and,  in  the  ab- 
sence of  such  confidential  relation,  you  will  not  consider  the  question  of 
adequacy  of  price,  unless  you  find  the  inadequacy  so  great  as  to  shock 
the  conscience  by  its  statement."  Note  the  difference  in  the  two  charges. 
In  the  one  complained  of  on  this  appeal,  if  the  consideration  was  so 
grossly  inadequate  as  to  shock  the  conscience  the  jury  were  required  to 
find  that  the  instrument  was  procured  by,  fraud.  It  in  effect  makes 
such  inadequacy  conclusive  evidence  of  fraud.  In  the  other  charge, 
if  there  was  no  other  evidence  of  fraud  than  inadequacies  of  price,  the 
jury  were  not  allowed  to  consider  inadequacy  unless  it  was  so  great  as 
to  shock  the  conscience.  But  they  were  not  told  what  weight  should 
be  given  it  in  their  consideration, — they  were  simply  permitted  to  give  it 
consideration.  It  was  not  complained  of  on  the  other  appeal,  and  was 
not  before  us  for  consideration  and  none  was  given  it.  For  convenience 
it,  with  the  main  and  all  special  charges,  was  copied  in  our  former 
opinion,  but  we  never  apprehended  that  because  it  was  not  considered  or 
commented  upon,  any  lawyer  would  deem  that  it  had  met  the  sanction 
and  approval  of  this  court.  We  didn't  pass  upon  it  then  and  don't  pass 
upon  it  now,  except  to  point  out  the  difference  between  it  and  the  one 
under  consideration. 

It  being  error  to  give  the  charge  complained  of,  was  it  prejudicial? 
It  will  be  noted  in  the  first  place  that  the  charge  is  upon  the  issue  of 
fraud  regarding  the  original  contract  between  appellee  and  C.  M. 
Wells,  and  that  the  sufficiency  of  the  evidence  to  establish  Wells'  fraud 
in  that  transaction  is  not  questioned  by  him  or  any  of  his  coappellants 
on  this  appeal.  It  is  virtually  admitted.  The  evidence  fully  establishes 
it.  Why,  then,  should  an  erroneous  charge  on  a  question  upon  which  no 
complaint  is  made  of  the  jury's  finding,  which  is  virtually  admitted, 
and  the  verdict  fully  sustained  by  the  evidence,  be  taken  as  a  ground 
for  reversing  the  judgment?  To  set  aside  a  judgment  for  such  a  cause, 
would  be  to  say,  "Though  appellants  do  not  complain  of  the  verdict 
against  them  on  an  issue  which  is  too  clearly  established  by  the  evidence 
to  admit  of  controversy  even  by  appellants  themselves;  yet  because  a 
charge  upon  the  weight  of  evidence — which  did  no  harm — was  given, 
the  case  must  be  tried  again  for  the  purpose  of  establishing  a  fact  about 
which  there  is  now  no  controversy." 

In  the  second  place  the  deed,  in  addition  to  the  estate  bequeathed 
appellee  by  his  father,  the  title  to  which  is  vested  in  him  absolutely, 
included  estates  in  expectancy  which  were  so  blended  and  interwoven  as 
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to  be  inseparable  from  the  transaction.  We  have  seen  that  a  con- 
tract for  the  conveyance  of  an  estate  in  expectancy  is  subject  to  cancella- 
tion. The  rale  is  well  settled  that  a  party  dealing  with  an  expectancy 
must  prove  that  the  bargain  was  upon  an  adequate  consideration,  was 
entered  into  carefully,  deliberately,  and  with  a  knowledge  of  all  the 
circumstances  connected  with  it.  Nimmo  v.  Davis,  7  Texas,  26;  Hale 
v.  Holland,  90  Texas,  427 ;  Clark  v.  Malps,  31  Beav.,  87 ;  Gowland  t. 
De  Faria,  17  Ves.  Jr.,  20;  Shelby  v.  Nash,  3  Madd.,  236;  Davis  v.  Duke 
Marlborough,  2  Swanst.,  113.  It  is  the  value  of  the  property,  and  not 
the  value  of  the  expectant  estate,  which  the  purchaser  must  pay  to  make 
the  transaction  valid.  McClure  v.  Baben,  9  Law.  Eep.  Ann,,  479.  And 
it  must  be  the  fair  market  price  at  the  time  of  dealing,  and  not  value 
according  to  calculations  of  actuaries  on  the  tables.  Earl  Aldborough 
v.  Trye,  7  Clark  &  P.,  436,  West,  221;  Edwards  v.  Burt,  2  De  G.  M.  4 
G.,  55,  15  Eng.  L.  and  Eq^,  434.  The  appellant  Wells  made  no  such 
showing;  but  it  appears  from  the  evidence  that  the  consideration  paid 
did  not  equal  in  value  the  property  of  the  expectant  estate  conveyed 
If  it  had  been  shown  that  the  consideration  only  equaled  in  value  the 
estate  devised  appellee  by  his  father,  then  Wells  would,  if  the  convey- 
ance is  allowed  to  stand,  get  the  expectancies  for  nothing.  If  on  the 
other  hand  it  had  been  shown  that  the  consideration  equaled  only  the 
value  of  the  expectant  estates,  he  would  get  the  estate  devised  appellee  by 
his  father's  will  for  nothing.  But  as  the  transaction  was  an  entirety, 
and  must  either  be  sustained  or  annulled  as  a  whole,  appellants'  failure 
to  show  that  the  bargain  as  to  the  expectant  estates  was  upon  an  adequate 
consideration,  was  entered  upon  carefully  and  deliberately  by  the  ap- 
pellee with  a  knowledge  of  all  the  circumstances  connected  therewith- 
regardless  of  the  erroneous  charge, — required  a  verdict  in  favor  of  ap- 
pellee upon  the  issue  of  fraud  in  the  original  conveyance. 

In  the  third  and  last  place,  before  the  jury  could,  under  the  charge 
of  the  court,  find  for  appellee  on  the  issue  of  ratification  they  had  to 
"find  that  when  the  original  contract  was  executed,  the  plaintiffs  mind 
was  impaired  by  the  habitual  use  of  intoxicating  liquor,  that  he  did  not 
understand  what  he  was  doing,  *  *  *  and  that  he  was  in  a  like 
mental  condition"  when  the  alleged  acts  of  ratification  occurred.  Hav- 
ing found  for  appelle  on  this  issue,  they  necessarily  found  that  when  the 
original  contract  was  executed  his  mind  was  so  impaired  by  the  habitual 
use  of  intoxicating  liquor  that  he  did  not  understand  what  he  was  doing. 
This  fact  having  been  found  upon  sufficient  evidence,  was  in  and  of 
itself  sufficient  to  show  the  original  transaction  was  fraudulent ;  and  if 
the  jury  did  find,  in  addition  to  it,  that  the  consideration  was  so  greatly 
inadequate  as  to  shock  the  conscience,  the  appellants  were  not  injured 
by  the  charge  complained  of. 

8.  Opinions  of  witnesses  upon  a  mental  condition  are  admissible  in 
evidence,  but  such  opinions  are  inadmissible  to  prove  the  legal  capacity 
of  a  party  to  perform  an  act  which  is  the  subject  of  controversy.  Brown 
v.  Mitchell,  88  Texas.  363.     The  objection  to  the  testimony  of  the  wit- 
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ness  Abernethy,  made  the  basis  of  appellants'  thirteenth  assignment  of 
error,  is  not  that  his  opinion  was  inadmissible  to  prove  the  legal  capacity 
of  appellee  to  perform  any  act,  nor  that  it  was  not  competent  upon  the 
question  of  appellee's  mental  condition,  but  it  is  that  the  conversations 
upon  which  the  witness  based  his  opinion  occurred  long  after  the  trans- 
action upon  which  this  suit  is  brought  had  been  completed. 

The  witness  William  Rose  testified  as  follows:  "I  have  known  the 
plaintiff,  J.  M.  Houston,  during  all  his  life.  I  was  working  in  the  saloon 
in  Gonzales  in  1896, 1897,  and  1898  which  J.  M.  Houston  constantly  vis- 
ited, and  was  therefore  in  position  to  know  his  habits  regarding  drinking 
of  intoxicating  liquors;  he  was  drunk  all  the  time  in  October,  1896, 
and  at  other  times.  He  was  an  habitual  drunkard,  and  this  fact  was 
notoriously  and  generally  known  in  and  around  the  town  of  Gonzales. 
During  the  month  of  October,  1896,  and  the  fall  of  1896  and  1897,  J. 
M.  Houston  was  very  absent  minded  and  forgetful;  he  would  say  one 
thing  and  do  another;  his  memory  was  very  defective,  and  he  did  not 
appear  to  have  proper  control  of  his  actions."  The  dates  covered  by  the 
testimony  of  this  witness  included  the  periods  when  the  original  con- 
tract was  entered  into,  and  the  alleged  acts  of  ratification  on  the  part  of 
appellee  were  performed.  The  opinion  expressed  in  the  testimony 
just  quoted  is  substantially  such  as  was  given  by  the  witness  Abernethy 
as  to  what  his  opinion  was  as  to  appellee's  mental  condition  from  the 
conversations  and  transactions  had  with  him  after  July,  1898,  and 
strongly  tends  to  show  that  the  impaired  mental  condition,  testified  to  by 
Eose,  as  well  as  other  witnesses,  of  appellee  in  the  years  1896,  1897,  and 
1898,  was  the  permanent  condition  and  state  of  his  mind.  Since  the 
evidence  of  other  witnesses  strongly  tends  to  show  that  appellee's  mind 
was  impaired,  not  only  at  the  time  of  the  original  trade,  but  also  at 
the  time  of  the  execution  of  the  various  instruments  relied  upon  by  ap- 
pellants for  ratification,  waiver,  and  acquiescence,  it  was  proper  to 
show  by  the  witness  Abernethy,  who  had  known  J.  M.  Houston  all  his 
life,  and  had  frequent  consultations  and  conversations  with  him  after 
July,  1898,  the  real  condition  and  state  of  his  mind,  not  only  at  the  time 
of  the  original  transaction,  and  when  various  acts  claimed  to  be  in 
ratification  of  it  were  made,  but  down  to  the  day  of  the  trial,  in  order 
that  the  jury  might  determine  whether  or  not  such  mental  condition  was 
merely  the  temporary  influence  of  liquor,  or  a  permanent  fixed  mental 
condition  resulting  from  the  constant  and  excessive  use  of  it.  We  are 
of  the  opinion,  therefore,  that  the  objections  made  by  appellants  to  the 
testimony  of  the  witness  Abernethy  were  properly  overruled  by  the  court. 

There  is  no  error  in  the  record  presented  to  us  by  the  brief  of  appel- 
lants which  requires  a  reversal  of  the  judgment  in  this  case,  and  it  is 
therefore  affirmed. 

Affirmed. 

Writ  of  error  refused. 

Fly,  Associate  Justice,  did  not  sit  in  this  cause. 
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Abandonment. 
See  Homestead,  14,  19,  21;  Injunction,  1. 

Abatement  of  Suit 

None  on  death  of  guardian  pending  an  appeal  in  an  action  against  him.  See 
Guardianship,  4. 

Abstraction. 
Charge  upon,  as  harmless  error.    See  Charge,  6. 

Abstract  of  Judgment 

1.  The  original  certificate  of  the  county  clerk  required  by  law  to  be  given  to 
the  owner  of  a  judgment  at  the  time  an  abstract  oi  it  is  recorded  is  not  objec- 
tionable as  secondary  evidence  when  offered  to  prove  the  record  of  such  abstract, 
nor  inadmissible  because  it  fails  to  give  the  page  of  the  record.  Weinert  v. 
Simang,  435. 

2.  Where  the  deed  of  a  judgment  debtor  under  which  defendant  claims  was 
not  in  good  faith,  it  is  immaterial  that  an  abstract  of  a  judgment  against  the 
grantor  under  which  plaintiff  claims  through  a  sheriff's  sale  was  not  recorded 
until  after  such  deed  was  made.    Id. 

Abstract  of  Title. 
See  Trespass  to  Try  Title,  11. 

Acceptance  of  Judgment 
See  Jurisdiction,  7. 

Accident. 
As  raising  presumption  of  negligence.    See  Railroads,  26. 

Accident  Insurance. 

1.  Where  the  insurer  was  liable  in  case  of  bodily  injury  or  death  sustained 
through  external,  violent,  and  accidental  means,  including  anaesthetics  where 
administered  by  a  regular  physician,  provided  the  death  should  result  from  any 
such  injury,  independent  of  all  other  causes,  and  the  insured  died  while  under- 
going a  surgical  operation  under  the  influence  of  chloroform  regularly  adminis- 
tered, in  an  action  to  recover  against  the  insurer  the  burden  was  on  the  bene- 
ficiary to  show  that  the  chloroform  was  proximately  the  sole  cause  of  the 
death.    Casualty  Co.  v.  Glass,  159. 

2.  The  insurer  was  not  liable  if  the  chloroform  would  not  have  caused  the 
insured's  death  had  it  not  been  for  the  appendicitis  for  which  the  operation  was 
performed,  or  the  insured  died  because  tne  chloroform  aggravated  the  effect  of 
such  disease,  or  the  disease  aggravated  the  effect  of  the  drug.    Id. 

3.  Evidence  held  to  conclusively  show,  although  the  verdict  of  the  jury  was 
to  the  contrary,  that  the  administration  of  chloroform  was  not,  independently  of 
all  other  causes,  the  proximate  cause  of  the  death  of  the  insured.    Id. 

Account 
See  Interest,  1. 
For  advances,  due  when.    See  Landlord  and  Tenant,  3. 

Acknowledgment 
See  Cities,  1. 
Of  a  married  woman.    See  Deed,  13,  14. 
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Action. 
New  action  made  on  appeal  to  county  court.    See  Jurisdiction,  1. 
New  cause  of  action.    See  Divorce,  1. 
Change  of.    See  Jurisdiction,  6. 

Administration. 
See  Community  Property,  3;  Decedents'  Estates;  Probate  Court. 

Administrator. 
See  Community  Property,  1;  Trespass  to  Try  Title,  8. 

Administrator's  Sale. 

Evidence  held  not  to  authorize  the  submission  of  an  issue  as  to  a  sale  by  an 
administrator  of  land  not  inventoried  or  mentioned  in  the  proceedings  of  the 
probate  court  relating  to  the  estate.    Lumber  Co.  v.  Gwin,  1. 

Admissions, 
By  pleadings.    See  Tax  Sale,  8. 

Advances. 
See  Landlord  and  Tenant,  3. 

Adverse  Possession. 

See  Limitations,  1,  8;  Trespass  to  Try  Title,  2. 

Affidavit 
See  Evidence,  8;  Homestead,  18. 

Affirmative  Relief. 
See  Nonsuit,  1. 

Agent  and  Agency. 

See  Connecting  Carriers,  2;  Damages,  3;  Deed,  15;  False  Imprisonment,  1,  2; 
Fire  Insurance,  9;  Notice,  1;  Principal  and  Agent;  Telegraph  Company,  17; 
Trespass  to  Try  Title,  6. 

1.  In  determining  the  authority  of  an  agent  to  act  for  his  coheirs,  or  the 
ratification  of  such  act,  the  jury  may  consider  a  deed,  and  the  recitals  therein, 
executed  to  such  agent  in  consideration  of  the  transfer  by  him  of  the  interest  of 
the  heirs  which  is  in  question,  but  the  court  should  not  instruct  that  such  deed 
should  have  any  particular  effect.    Kirkpatrick  v.  Tarlton,  276. 

2.  The  fact  that  a  deed  by  an  agent  is  not  thirty  years  old  does  not  preclude 
the  consideration  of  the  age  of  the  transaction  in  connection  with  the  other  cir- 
cumstances in  determining  the  issue  of  the  agent's  authority  and  of  a  subse- 
quent ratification  of  his  act.    Id. 

Air  Brakes. 
See  Railroads,  23. 

Allegata  and  Probata. 

See  Contract,  8;  Master  and  Servant,  6;  Negligence,  4;  Pleading,  6. 

Alienation. 
Inverse  order  of.    See  Vendor's  Lien,  3. 

Alternative  Relief. 
See  Vendor's  Lien,  5. 

Amendment. 

Of  judgment  after  execution  issued.    See  Judgment,  4. 

Of  the  record  by  nunc  pro  tunc  order.    See  Ptobate  Court,  3. 

Of  petition,  so  as  to  allege  filing  of  claim  for  damages.  See  Telegraph  Com- 
pany, 2. 

As  cause  of  surprise  and  continuance.    See  Contributory  Negligence,  4. 
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Amount  in  Controversy. 
See  Jurisdiction,  1,  3,  5. 


Appeal 

See  Assignment  of  Error;  Eminent  Domain,  1;  Guardianship,  3;  Injunction, 
1;  Jurisdiction,  7;  Justice  Court,  1;  Mutual  Benefit  Insurance,  4;  Practice  on 
Appeal. 

1.  Where  a  motion  for  additional  conclusions  of  fact  calls  merely  for  a  state- 
ment of  the  evidence  received  at  the  trial  and  of  matters  that  were  offered  as 
evidence  and  rejected  by  the  court,  it  should  be  overruled,  since  such  matters  are 
of  record  in  the  bills  of  exceptions,  and  it  is  not  necessary  that  they  appear  in 
the  conclusions'  of  fact.    Lumber  Co.  v.  Gwin,  1. 

2.  That  the  charge  authorized  a  recovery  for  physical  as  well  as  mental  suf- 
fering when  there  was  no  allegation  or  proof  of  any  physical  suffering,  is  not 
such  fundamental  error  as  can  be  considered  in  the  absence  of  a  proper  assign- 
ment of  error  as  required  by  the  statute.  Rev.  Stats.,  art.  1018.  Telegraph 
Co.  v.  Hays,  25. 

3.  While  a  suggestion  of  delay  by  appellee  in  this  case  would  have  entitled 
him  to  an  affirmance  with  10  per  cent  damages,  yet  as  no  such  suggestion  is 
made,  the  judgment  is  affirmed  without  damages.    Railway  v.  Tribble,  104. 

4.  In  the  absence  from  the  record  of  the  evidence  heard  on  a  defendant's  plea 
of  privilege  to  be  sued  in  the  county  of  his  residence,  the  presumption  is  in 
favor  of  the  judgment  thereon  denying  the  plea.    Robinson  v.  Chamberlain,  170. 

5.  Where  the  record  fails  to  show  that  a  general  demurrer  was  presented  and 
acted  on,  but  does  disclose  that  a  motion  to  have  the  judgment  entry  corrected 
so  as  to  show  such  action  was  overruled,  it  will  be  presumed  that  the  record  is 
correct,  as  against  a  contention  by  appellants  that  their  demurrer  was  sustained; 
but  since  a  petition  not  good  against  a  general  demurrer  would  not  support  the 
judgment  of  recovery  thereon,  the  question  raised  by  the  general  demurrer  will 
be  treated  as  one  of  fundamental  error.    Id. 

6.  Where  the  trial  judge's  conclusions  of  law  do  not  show  that  the  judgment 
was  based  upon  any  particular  issue,  it  will  be  affirmed  if  the  facts  sustain  it 
upon  any  issue.    Sparks  v.  Hall,  177. 

7.  Under  the  statutory  provision  that,  upon  appeal,  an  issue  not  requested  or 
submitted  below  shall  be  deemed  as  found  by  the  court  in  such  manner  as  to 
support  the  judgment,  provided  there  be  evidence  to  sustain  such  finding,  the 
appellate  court  may,  in  support  of  a  judgment  rendered  upon  special  issues,  and 
where  the  uncontradicted  evidence  warrants  it,  ascribe  to  the  trial  court  a  find- 
ing upon  an  issue  not  submitted  to  the  jury,  and  appellee's  failure  to  request  the 
submission  of  such  issue  was  a  waiver  of  his  constitutional  right  of  a  trial  by 
jury  as  to  that  issue.    Rev.  Stats.,  art.  1331.    Hardin  v.  Jones,  351. 

8.  The  appellate  court  will  not,  in  a  case  where  the  evidence  is  conflicting, 
reverse  the  judgment  because  the  verdict  is  contrary  to  the  preponderance  of  the 
evidence.  See  evidence  not  warranting  a  holding  on  appeal  that  the  verdict 
was  against  the  manifest  truth  of  the  case.    Railway  v.  Mangham,  486. 

9.  Where  the  trial  court  should  have  instructed  a  verdict  for  appellants,  the 
defendants  below,  because  of  the  insufficiency  of  the  evidence,  the  appellate 
court,  upon  reversal,  will  render  judgment  in  their  favor.  Following  Chase  v. 
Bank,  1  Texas  Civil  Appeals,  595.    Express  Co.  v.  Waites,  560. 

10.  Where  an  insurance  company  appeals  from  a  judgment  against  it  for  the 
value  of  property  destroyed  by  fire,  and  the  cause  is  advanced  upon  a  suggestion 
of  delay,  the  appellate  court  will  look  to  the  record  and  reverse  the  judgment 
for  a  failure  of  the  plaintiff's  petition  to  distinctly  allege  that  he  was  owner  of 
the  property  at  the  date  of  the  contract  of  insurance,  though  such  error  be  not 
assigned.    Association  v.  Bearden,  569. 

11.  An  assignment  complaining  of  a  charge  submitting  the  issue  of  good  faith 
in  incurring  the  community  debts  for  which  the  land  was  sold  by  the  survivor, 
is  properly  and  sufficiently  briefed  where  the  statement  forming  part  of  the 
brief  informs  the  court  that  the  language  of  the  charge  is  given  in  the  assign- 
ment; that  the  existence  of  the  debts  was  proved  and  admitted,  referring  to  the 
pages  of  the  record,  and  that  there  was  no  evidence  as  to  whether  the  debts  were 
or  were  not  fairly  and  honestly  made.    Cage  v.  Tucker,  586. 
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Appeal  to  County  Court. 
See  Jurisdiction,  1. 

1.  Where  the  justice  court  had  no  jurisdiction  over  one  of  the  parties  defend- 
ant because  not  cited  therein,  the  county  court  acquired  none  as  to  such  party 
by  virtue  of  the  case  having  been  appealed  to  it.    Butler  v.  Holmes,  48. 

2.  Where  the  case  is  tried  by  the  court  without  a  jury,  a  party  who  excepts 
to  the  judgment  rendered  thereby  preserves  his  right  to  assail  the  findings  of 
fact  as  being  unsupported  by  the  evidence.    Smith  v.  Abadie,  60. 

Appearance. 
See  Citation,  2. 

Appliances. 
Defects  in,  held  shown  by  necessary  implication.    See  Master  and  Servant,  7. 

Application  to  Purchase. 
Not  renewed  because  of  change  in  price.    See  School  Land,  1. 
Filing  in  General  Land  Office  on  Sunday.    See  School  Land,  9,  11. 

Appointment. 
Of  guardian — vacating.    See  Guardianship,  1. 
Of  commissioners  to  appraise  land.    See  Condemnation  Proceedings,  1. 

Apportionment. 
Of  county  school  funds.    See  School  Fund,  1. 

Appraisement. 
Waived  by  retaining  proofs  of  loss.    See  Fire  Insurance,  1. 

Architect. 
Estimates  by,  made  conclusive.    See  Building  Contract,  5. 

Archive. 
Of  Land  Office — assignment  of  lease  of  school  land.    See  School  Land,  8. 

Argument  of  Counsel. 
See  Remarks  of  Counsel. 

Assault. 
By  conductor  on  passenger.    See  Carriers  of  PasBengen,  1-4;  Damages,  1. 
Ratification  of,  by  corporation.    See  Damages,  3. 

Assent. 
By  Land  Commissioner,  to  assignment  of  lease.    See  School  Land,  7. 

Assignability. 
Of  claim  for  recovery  of  usurious  interest  paid.    See  Usury,  2. 
Of  railroad  ticket.    See  Carriers  of  Passengers,  7. 

Assignment. 
Of  note  after  its  maturity.    See  Vendor's  Lien,  1. 
Of  lien  notes  to  different  parties.    See  Vendor's  Lien,  6. 

Assignment  of  Lease. 
See  School  Land,  7. 

Assignment  of  Error. 

See  Appeal,  1,  4,  11. 

1.  Assignments  of  error  to  the  refusal  of  requested  charges,  not  followed  by 
a  statement  showing  what  the  charges  were,  and  giving  no  reference  to  say 
page  of  the  record  containing  such  charges,  can  not  be  considered.  Butler  t. 
Holmes,  48. 
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Assignment  of  Error— continued. 

2.  Where  assignments  do  not  point  out  the  specific  errors  complained  of  and 
are  not  followed  by  a  sufficient  statement,  they  will  not  be  considered.    Id. 

3.  Appellate  courts  do  not  revise  the  action  of  the  jury.  Error  by  reason  of 
the  insufficiency  of  evidence  to  support  their  verdict  should  be  assigned  upon 
the  action  of  the  court  in  refusing  a  new  trial.    Railway  v.  Branch,  144. 

4.  Where  an  assignment  alleging  error  in  the  judgment  is  not  followed  by 
any  proposition,  and  is  too  general  to  be  considered  as  a  proposition  in  itself, 
it  will  not  be  considered.    Robinson  v.  Chamberlain,  170. 

5.  Where  assignments  to  separate  and  distinct  matters  are  blended  and  but 
one  proposition  presented  under  them,  it  will  not  be  considered.    Id. 

6.  An  assignment  that  the  court  erred  in  instructing  a  verdict  for  plaintiff 
"because  the  evidence  supports  the  several  defenses  plead  by  defendant,  is  too 
general.    Liner  v.  Mortgage  Co.,  187. 

7.  An  assignment  that  "the  court  erred  in  overruling  defendant's  general  ex- 
ceptions and  special  exceptions  one,  two,  three,  four,  and  five  to  plaintiff's  pe- 
tition," is  too  general  to  be  considered  where  the  exceptions  relate  to  different 
matters  and  are  not  such  as  should  be  embraced  in  on  assignment.  Henry  v. 
McNew,  288. 

8.  A  statement  under  an  assignment  that  "the  petition  contains  no  sufficient 
description  of  the  land  by  metes  and  bounds  or  by  any  certain  matter  of  de- 
scription or  identity  and  is  manifestly  void  for  uncertainty,"  does  not  point  out 
the  particular  defect,  and  the  description  appearing  to  be  sufficient  on  its  face, 
the  court  is  not  called  upon  to  search  for  the  supposed  defect.    Id. 

9.  Where  the  issue  involved  was  that  of  priority  as  between  a  mortgage  and 
an  unrecorded  deed,  an  assignment  asserting  that  certain  lease  contracts  exhi- 
bited to  the  mortgagee  did  not  on  their  face  put  him  on  inquiry  as  to  such  deed, 
and  that  the  trial  court  erred  in  holding  that  they  did,  was  sufficient  in  form  to 
present  such  question.    Land  Co.  v.  Norris,  361. 

10.  An  assignment  of  error  in  that  the  verdict  was  not  supported  by  the  evi- 
dence, not  followed  by  a  proposition  showing  in  what  respect  it  was  deficient, 
will  not  be  considered.    King  v.  Henderson,  601. 

11.  Where  several  assignments  of  error  referring  to  different  subjects  are  not 
briefed  separately,  and  no  propositions  of  law  or  fact  are  made  under  them, 
they  will  not  be  considered.    Wells  v.  Houston,  610. 

Assumed  Risk. 

See  Fellow-Servant,  2;  Master  and  Servant,  1,  3,  8,  9,  15;  Negligence,  11,  17; 
Railroads,  6. 

Assumption  of  Lien. 
See  Vendor's  Lien,  4. 

Attorney. 
See  Remarks  of  Counsel;  Vendor  and  Vendee,  1. 

Attorney  Fees. 

1.  Attorney's  fees  were  collectible  in  a  successful  suit  for  the  balance  of  an 
insurance  policy  providing  for  their  recovery,  though  the  company  had  paid  a 
part  of  the  insurance,  in  compromise,  without  suit.  Insurance  Co.  v.  Villeneuve, 
128. 

2.  Where  the  note  sued  on  stipulated  for  interest  and  10  per  cent  attorney 
fees,  judgment  was  properly  rendered  for  10  per  cent  of  both  principal  and  in- 
terest as  attorney  fees.    Carver  v.  Lumber  Co.,  434. 

3.  Where  attorney  fees  are  included  in  a  judgment  they  bear  interest  at  the 
same  rate  as  the  principal  sum.    Id. 

4.  In  an  action  on  a  note  stipulating  for  10  per  cent  attorney  fees  it  is  not 
necessary  to  offer  evidence  that  the  amount  contracted  for  was  reasonable.    Id. 

Authentication. 

Of  letter,  as  evidence.    See  Evidence,  3. 

Award. 

See  School  Land,  3,  15. 
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Bailment. 

See  Pledge,  6. 

Ballots. 

Need  not  be  counted  by  commissioners  court,  when.  See  Local  Option  Elec- 
tion, 3. 

Bank. 
Forfeit  placed  in,  hehj  a  special  deposit.    See  Contract  to  Sell  Land,  3. 

Bankruptcy. 
Of  maker  of  note  with  sureties — payee  proving  up.  See  Principal  and  Surety,  SL 

Beneficiary. 
Release  by,  void  for  fraud.    See  Life  Insurance,  4. 
Lease  of  land  by,  not  authorised.    See  Title  to  Land. 

Bid. 
Mistake  in  not  excusing  bond.    See  Building  Contract,  7,  8. 

Bill  of  Lading. 

Where  freight  forwarded  beyond  original  destination.  See  Carriers  of 
Freight,  1. 

Blowing  Whistle. 
For  crossing — failure  not  negligence  per  ae,  when.    See  Street  Crossing,  5. 

Bona  Fide  Purchaser. 

See  Innocent  Purchaser. 

Bonds. 

See  Claimant's  Bond;  Building  Contract,  8. 

Commissions  on  county  refunding  bonds.    See  County  Treasurer. 

Of  survivor  in  community.    See  Probate  Court,  4,  5. 

In  replevin.    See  Landlord  and  Tenant,  6. 

Books  of  Account. 
Of  undertaker— entry  in  not  admissible,  when.    See  Hearsay. 

Boundary  Contest. 
See  Trespass  to  Try  Title,  13. 

Boundaries. 

See  Deed,  10,  11,  16;  Res  Adjudicata,  1;  Stock  Law  Election,  2. 

1.  Where  the  field  notes  of  a  deed  called  for  one  line  of  the  tract  convejri 
to  run  with  the  meanders  of  a  certain  creek,  but  also  gave  calls  for  course  i«I 
distance  of  that  line  which  did  not  correspond  with  the  meanders,  it  is  beM, 
under  the  evidence  adduced,  that  the  meanders  of  the  creek  constituted  the  li» 
and  the  calls  for  course  and  distance  should  be  disregarded.  Griffin  v.  Barbee, 
325. 

2.  Where  the  deeds  calls  for  the  meanders  of  the  creek  as  the  line,  and  the 
surveyor  who  originally  ran  the  line  and  wrote  the  deed  testified  that  the  oeek 
was  the  line,  it  was  error  to  admit  the  testimony  of  other  surveyors,  gfri&g  * 
their  opinion  that  the  line  should  be  run  out  by  the  other  calls  for  its  coarse 
and  distance,  rather  than  by  following  the  creek.    Id. 

Brakeman. 

See  Railroads,  8. 

Breach  of  Contract. 
See  Pleading,  2. 
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Bribery. 
See  Witness,  1. 

Briefs. 
See  Appeal,  11;  Practice  on  Appeal,  3. 

Building  Contract. 

1.  Where  by  the  terms  of  a  building  contract  the  order  of  the  architect  for 
an  alteration  in  the  original  plans  and  a  reference  to  arbitrators  to  Ox  the  value 
of  extra  cost  occasioned  thereby  was  required  only  in  the  event  of  a  failure  of 
the  contractor  and  architect  to  agree  upon  the  value,  an  agreement  as  to  the 
valuation  of  extras,  or  an  arbitration  as  to  their  value,  is  not  a  condition  prece- 
dent to  a  recovery  where  there  is  no  controversy  as  to  the  reasonableness  of 
such  extra  cost.    Essex  v.  Murray,  368. 

2.  Evidence  that  the  architect  was  present  when  an  alteration  was  made  and 
said  that  stone  would  be  better  than  iron  for  certain  work,  and  told  the  con- 
tractor to  put  in  stone  and  he  would  allow  the  extra  cost,  authorized  the  sub- 
mission of  the  issue  whether  the  architect,  as  authorized  by  the  contract,  or- 
dered the  change.    Id. 

3.  Where  a  contractor  abandoned  work  on  a  building  and  it  was  completed 
by  the  owner  at  a  cost  which  did  not  exceed  the  contract  price,  a  surety  on  the 
contractor's  bond  was  entitled  to  have  returned  to  him  collateral  which  he  had 
deposited  to  secure  whatever  damage  the  owner  might  suffer  by  reason  of  default 
by  the  contractor.    Id. 

4.  Waiver  of  a  provision  of  the  contract  requiring  a  written  order  of  the 
architect  for  alterations  must  be  pleaded  in  order  to  be  available  in  an  action 
to  recover  the  extra  costs  of  such  alterations.    Id. 

5.  Where  a  building  contract  provided  that  payments  should  be  made  as  the 
work  progressed  on  certificates  of  the  architect,  not  to  exceed  90  per  cent  of 
the  value  at  the  time,  the  estimates  of  the  architect  were  conclusive  unless 
impeached  for  fraud.    Id. 

6.  While  a  failure  of  the  contractor  to  make  claim  at  the  time  for  the  extra 
cost  of  changes  would  be  evidence  that  he  made  them  of  his  own  volition,  and 
without  intent  to  charge  for  them,  it  would  not  be  conclusive  against  him.    Id. 

7.  Defendant  having  advertised  for  bids  to  erect  a  building  according  to  plans 
and  specifications  furnished,  accompanied  with  deposit  of  a  certified  check  as  a 
forfeit  to  secure  the  making  of  a  bond  for  compliance  with  a  bid  if  accepted,  a 
bidder  who,  by  mistake  in  addition  of  the  items  of  his  estimate,  made  his  bid 
for  $10,000  less  than  the  sum  of  those  items  as  he  had  intended,  for  which 
mistake  the  defendant  was  in  no  way  responsible,  forfeited  such  deposit  by  his 
refusal,  on  discovery  of  his  mistake,  to  give  bond  in  accordance  with  his  under- 
taking, and  could  not  recover  back  the  amount  of  the  check  which  defendant, 
on  such  refusal,  had  collected.    Brown  v.  Levy,  389. 

8.  A  contractor  whose  bid  for  constructing  a  building  had  been  accepted,  being 
required,  by  his  acceptance  of  the  proposals  as  advertised,  to  furnish  bond  within 
ten  days  for  performance  of  the  conditions  of  his  contract,  did  not  comply  there- 
with by  the  tender  of  a  bond  imposing  upon  the  other  party  the  performance 
of  conditions  for  the  protection  of  the  surety  which  would  not  otherwise  be 
required  of  him,  such  as  compelling  him  to  give  immediate  notice  to  the  surety 
of  any  default  by  the  principal,  or,  if  the  parties  could  contract  to  chance  the 
period  of  limitation,  by  requiring  suit  on  the  bond  to  be  brought  within  six 
months.    Id. 

Burden  of  Proof. 

See  Carriers  of  Freight,  2;  Common  Source,  3;  Contributory  Negligence,  1,  6; 
School  Lands,  2,  15. 

Calls. 

In  deed,  construction  of.    Sec  Deed,  7,  10. 

Cancellation. 

See  Fraud,  1,  3;  Mental  Incapacity,  1;  School  Land,  6;  Usury,  5. 
Vol.  29  Civil— 41. 
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Carriers  of  Freight. 
See  Connecting  Carriers;  Damages,  4;  Interstate  Commerce. 

1.  Where,  upon  the  arrival  of  freight  at  its  original  destination,  the  con- 
signee directs  the  car  forwarded  over  connecting  lines  to  another  point,  which  is 
done  without  the  issuance  of  another  bill  of  lading,  and  all  the  carriers  treat 
the  consignment  as  a  single  shipment,  it  will  be  held  such  in  an  action  for 
damages  to  the  freight  brought  against  the  last  carrier.    Railway  v.  Mazzie,  295. 

2.  Proof  that  freight  was  received  by  the  initial  carrier  in  good  condition  and 
delivered  by  the  terminal  carrier  in  a  damaged  condition  makes  a  prima  facie 
case  against  the  latter,  and  places  on  it  the  burden  of  showing  that  the  damage 
did  not  occur  on  its  line.    Id. 

3.  Where  a  carload  of  grapes  was  in  possession  of  the  initial  carrier  for 
several  days,  and  the  car  was  not  iced,  and  the  weather  was  hot,  and  grapes  so 
packed  and  held  for  such  time  and  in  such  weather  would  begin  to  decay,  and 
the  car  was  not  opened  until  it  reached  its  destination,  it  was  proper  in  an 
action  against  the  delivering  carrier,  to  submit  to  the  jury  whether  any  of  the 
damage  occurred  on  the  initial  carrier's  line.    Id. 

4.  In  such  action  it  was  eror  for  the  court  to  refuse  to  charge  that  if  the 
grapes  began  to  decay  in  the  initial  carrier's  possession,  and,  owing  to  the 
inherent  nature  of  the  fruit,  the  decay  could  not  be  stopped,  the  delivering 
carrier  was  not  liable  for  such  damage.    Id. 

5.  In  an  action  against  a  delivering  carrier  for  damage  to  freight  which  was 
diverted  from  its  original  destination  by  the  consignee's  order,  the  plaintiffs,  as 
a  predicate  for  the  introduction  of  parol  evidence  of  the  contents  of  the  order, 
should  account  for  their  failure  to  produce  the  order  itself.    Id. 

6.  Where  lumber  intended  for  plaintiff  at  Baird,  Texas,  was  shipped  to 
"Beard,"  Texas,  through  mistake  of  plaintiff's  agent  at  the  initial  point  in 
signing  a  shipping  bill  ordering  it  consigned  to  plaintiff  at  such  latter  point,  and 
from  there  it  was  sent  to  plaintiff  and  Baird,  which  was  on  defendant  com- 
pany's line,  defendant  was  entitled  to  hold  the  lumber  for  payment  of  the  in- 
creased freight  charges  covering  the  entire  route  over  which  the  lumber  was  so 
transported,  and  was  not  liable  in  damages  for  refusal  to  deliver  to  plaintiff 
upon  his  tender  of  what  would  have  been  the  proper  amount  of  freight  charges 
but  for  such   mistake.    Railway  v.  Klepper,  500. 

7.  Where  the  freight  charges  which  defendant  had  the  right  to  collect  exceeded 
the  value  of  the  lumber,  it  was  not,  it  seems,  liable  to  plaintiff  for  such  value 
because  it  had  sold  the  lumber  for  less  than  the  amount  of  such  charges  at 
private  sale,  instead  of  a  public  sale  as  directed  by  the  statute.    Id. 

Carriers  of  Passengers. 
See  Railroads,  15. 

1.  A  common  carrier  undertakes  absolutely  to  protect  passengers  against  the 
misconduct  of  its  own  servants,  and  hence  is  liable  for  an  assault  wrongfully 
committed  by  one  of  them  on  a  passenger.    Railway  v.  Johnson,  184. 

2.  The  fact  that  a  passenger  had  been  drinking  and  was  noisy,  while  it  might 
have  warranted  his  expulsion  from  the  train,  afforded  no  justification  for  an 
assault  on  him  by  the  conductor.    Id. 

3.  Since  an  unwarranted  assault  by  the  train  conductor  upon  a  passenger  was 
negligence  per  se,  the  submission  of  the  question  as  to  whether  it  constituted 
negligence  was  an  error  in  the  carrier's  favor  of  which  it  can  not  complain.    Id. 

4.  An  erroneous  charge  that  if  the  conductor  tried  to  get  plaintiff  to  keep 
quiet,  and  plaintiff,  by  any  wrongful  conduct  on  his  part,  brought  on  the  fight 
between  himself  and  the  conductor,  he  could  not  recover,  was  not  one  of  which 
the   defendant   carrier  could   complain.    Id. 

5.  Where  plaintiff,  suing  for  damages  by  his  ejection  from  defendant's  train, 
pleaded  a  contract  embodied  in  a  special  excursion  ticket  as  entitling  him  to 
transportation,  it  was  not  necessary  to  prove  its  execution  and  issuance  by  de- 
fendant who  had  filed  no  plea  of  non  est  factum.    Railway  v.  Ing,  898. 

6.  Excursion  ticket  held  to  embody  a  contract  by  the  railway  company  for 
transportation  of  the  holder  from  Austin  to  San  Antonio,  and,  while  perhaps 
not  conclusive  of  €he  terms  of  the  agreement,  to  be  prima  facie  evidence  of  his 
right  to  ride.    Id. 

7.  A  railway  passenger  ticket  is  assignable,  in  the  absence  of  legislative  pro- 
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hibition  thereof,  and  in  this  State  its  assignment  is  not  prohibited  unless  notice 
that  it  is  a  penal  offense  to  sell  it  is  printed  thereon.  Rev.  Stats.,  chap.  12a.  Id. 
8.  Verdict  for  $502.90  held  not  excessive  as  damages,  including  compensation 
for  humiliation,  for  wrongful  ejection  from  a  train  of  the  holder  of  a  valid 
ticket.    Id. 

Cattle. 

See  Contract,  1,  2;  Damages,  4;  Killing  Stock. 

Cattle  Shipment. 

See  Damages,  4;  Market  Value;  Secondary  Evidence. 

Certificate. 
See  Abstract  of  Judgment,  1;  Evidence,  22;  School  Land,  13. 
Of  acknowledgment  by  married  woman.    See  Deed,  13. 

Certified  Copy. 

See  Evidence,  9;  Motion  for  New  Trial,  2;  School  Lands,  8. 

Challenges. 
See  Jury,  1. 

Charge. 

On  weight  of  evidence.    See  Negligence,  12. 

As  to  act  that  is  negligence  per  se.    See  Carriers  of  Passengers,  3. 

As  harmless  error.    See  Charge,  6;  Carriers  of  Passengers,  4;  Fraud,  3. 

Charges  to  be  construed  together.    See  Railroads,  7. 

Limiting  effect  of  evidence — request  necessary.  See  Evidence,  29;  and  as  to 
request,  see  also,  Negligence,  11. 

As  to  specific  phase  of  negligence,  where  specially  requested.  See  Contributory 
Negligence,  10. 

As   curing  improper   admission   of   testimony.     See   Negligence,  20. 

Should  withdraw  issues  without  evidence.    See  Failure  of  Consideration,  1. 

Pleading  and  evidence  necessary  to  authorize.    See  Pleading,  5. 

If  fact  be  conclusively  shown,  error  to  charge  upon  it  as  an  issue.  See  Rail- 
roads, 3. 

See,  also,  Assignment  of  Error,  1. 

1.  It  was  not  error  for  the  court  to  charge,  in  an  action  for  personal  injuries, 
that  it  was  the  legal  right  of  plaintiff  to  refuse  to  submit  his  person  to  an 
examination  by  physicians  selected  by  defendant;  and  if  defendant  desired  to 
have  the  court  explain  to  the  jury  for  what  purpose  they  could  consider  evidence 
of  plaintiff's  refusal  to  submit  to  such  examination,  he  should  have  requested 
such  charge.    Dupree  v.  Alexander,  31. 

2.  When  counsel  request  several  charges  on  the  same  issue,  and  the  giving  of 
all  would  give  it  undue  prominence,  they  can  not  complain  that  the  one  selected 
to  be  given  presents  the  issue  less  specifically  than  the  one  refused.  Railway  v. 
Branch,  144. 

3.  The  charge  must  be  presumed  to  have  been  given  as  copied  in  the  record, 
though  error  is  assigned  upon  a  different  reading  of  it.    Weeks  v.  Railroad,  148. 

4.  It  is  immaterial,  in  an  appeal  by  plaintiff,  that  the  charge  was  to  find  in 
his  favor  if  negligence  of  a  third  party  concurred  with  that  of  defendant  to 
cause  his  injuries,  instead  of  such  instruction  if  the  negligence  of  defendant  con- 
curred with*  that  of  a  third  party.    Id.. 

5.  Where  it  was  a  mooted  question  under  the  evidence  whether  plaintiff  was 
injured  at  all,  a  charge  to  find  for  defendant  if  he  did  not  receive  any  of  the 
injuries  complained  of  was  not  objectionable  as  giving  undue  prominence  to  that 
issue.    Id. 

6.  Erroneously  charging  a  principle  of  law  abstractly  correct,  but  not  appli- 
cable to  the  pleadings  and  facts  of  the  case  is  harmless  error  where  the  abstrac- 
tion is  not  carried  into  the  paragraph  which  submits  the  questions  of  fact  and 
announces  the  principles  of  law  to  be  applied  by  the  jury  to  the  facts,  if  proven. 
Railway  v.  Scarborough,  194. 

7.  It  is  reversible  error  for  the  trial  court  to  submit  to  the  jury  an  issue  not 
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raised  by  the  pleading  and  evidence  in  the  case,  such  as  an  agreement  by  the 
defendant  to  give  plaintiff  transportation  back  home  from  the  place  of  his  work, 
where  such  agreement  was  not  alleged  or  proved.    Railway  v.  Jackson,  342. 

8.  Plaintiff,  employe  of  a  milling  company,  while  engaged  in  sacking  grain 
inside  a  car  on  the  track,  was  injured  by  the  falling  of  the  inner  door  of  the 
car,  caused  by  the  employes  of  defendant  railway  company  switching  another 
car  against  it.  Held,  that  an  instruction  which  assumed  that  plaintiff's  position 
was  a  perilous  one,  and  bases  the  care  required  of  defendant  on  that  fact,  if  it 
was  known,  was  upon  the  weight  of  evidence  and  erroneous.  Railway  ?.  Sib- 
ley, 396. 

9.  While  a  charge  was  erroneous  which  instructed  that  in  order  to  find  for 
defendant  the  jury  must  find  not  only  that  plaintiff  was  guilty  of  contributory 
negligence,  but  in  addition  that  defendant  was  then  operating  the  engine  in 
a  reasonably  safe  and  prudent  manner,  yet  defendant  could  not  complain  of 
the  error  where  it  had  invited  it  by  requesting  a  similar  charge.  Railway  v. 
Jenkins,  440. 

10.  A  charge  in  an  action  for  personal  injuries,  that  mental  and  physical  pain 
suffered  by  plaintiff  "must  be,"  instead  of  "may  be,"  considered,  was  not  error. 
Id. 

11.  Where  the  court  has  failed  to  charge  on  an  issue,  the  request  for  a  special 
charge  which  is  incorrect  will  suffice  to  call  attention  to  the  omission  and  to 
require  a  proper  charge  on  the  issue;  but  where  the  main  charge  gives  a  correct 
general  presentation  of  the  issue,  a  party  desiring  a  fuller  charge  thereon  most 
request  a  correct  one,  and  if,  as  requested,  it  be  incorrect,  the  court  is  not 
bound  to  submit  a  further  charge.    Railway  v.  Mangham,  486. 

Chattel  Mortgage. 
See  Decedent's  Estates,  2. 

Check. 
Proof  of  payment  by.    See  Parol  Evidence,  2. 

Cipher  Message. 
See  Telegraph  Company,  12. 

Circumstantial  Evidence. 
Held  not  to  establish  existence  of  a  deed.    See  Deed,  2. 

Citation. 

1.  Where  a  citation  commanded  the  officer  to  serve  H.,  president  of  a  named 
oil  company,  and  it  was  served  as  directed,  this  did  not  suffice  to  bring  the  oil 
company  into  court  and  authorize  a  judgment  against  it.    Butler  v.  Holmes,  48. 

2.  Where,  in  an  action  against  two  railway  companies,  citation  was  served  on 
the  traveling  passenger  agent  of  one  of  them,  and  before  the  appearance  term 
it  had  passed  into  the  hands  of  the  attorneys  of  the  other  company,  who  obtained 
a  continuance  for  both  defendants,  there  was  a  voluntary  appearance  shown 
sufficient  to  waive  the  defect,  if  any,  in  the  servoce  of  the  citation.  Railway 
v.  McCarty,  616. 

Cities. 
See  Municipal  Corporation;  Tax  Sale,  1-4. 

1.  Where  a  notary  public  took  the  acknowledgment  of  the  city  collector  of 
taxes  to  quite  a  number  of  tax  deeds  executed  to  the  city  and  presented  his  bill 
to  the  city  council  at  the  statutory  rate,  and  the  council  offered  to  pay  at  tie 
rate  of  20  cents  each,  such  acceptance  of  the  notary's  work  without  objection 
except  as  to  the  amount  of  price  was  a  ratification  of  the  collector's  act  in  em- 
ploymg  him,  and  he  was  entitled  to  recover  for  the  work  at  the  rate  fixed  by 
statute.    City  of  Dallas  v.  Marty n,  201. 

2.  Where  a  city  charter  provided  that  the  collector  of  taxes,  where  any  real 
estate  has  been  sold  for  taxes,  should  execute  a  deed  to  the  purchaser  of  the 
property  sold,  the  collector  had  authority  to  employ  a  notary  to  take  the  ac- 
knowledgment to  such  deeds  to  the  city,  and  the  city  was  liable  for  the  notary 
fees.    Id. 
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Claimant's  Bond. 

1.  The  liability  of  sureties  upon  a  claimant's  bond  for  the  trial  of  the  right 
to  property  seized  under  execution  is  measured  by  the  terms  of  the  bond,  and, 
in  the  absence  of  an  allegation  of  fraud  or  mistake,  can  not  be  varied  by  evi- 
dence that  the  bond  was  given  under  a  parol  agreement  between  counsel  for 
plaintiff  in  execution  and  the  claimant  that  the  property  should  be  valued  at 
a  certain  sum,  whereby  the  sureties  understood  their  liability  to  be  limited  to 
that  amount.    Bruel  v.  Tobacco  Co.,  406. 

2.  Where  property  seized  under  process  has  been  delivered  to  a  claimant  who 
has  made  oath  and  given  bond  therefor,  and  a  surety  on  the  bond  subsequently 
dies,  the  claimant  can  not  be  required  to  give  a  new  bond  in  order  to  have  his 
rights  to  the  property  adjudicated.    Larsen  v.  Murray,  520. 

Claim  for  Damages. 

Filing  within  ninety  days.    See  Telegraph  Company,  4,  19. 

Clerical  Error. 
See  Verdict,  1. 

Clerk  cf  Court 

See  evidence  of  a  clerk  of  court  held  insufficient  to  sustain  a  finding  that 
money  deposited  with  him  and  adjudged  to  nonresident  defendants  in  a  suit 
was  not  in  his  hands  at  the  time  the  judgment  was  rendered,  but  had  been 
previously  embezzled  by  him,  and  limitations  thus  made  available  by  his  testi- 
mony as  a  defense  in  this  case.    Dodson  v.  Ford,  115. 

Cohabitation. 

Valid  marriage  by,  as  at  common  law.    See  Marriage,  1. 

Collateral  Attack. 

See  Eminent  Domain,  2;  Tax  Sale,  5. 

A  proceeding  in  the  district  court  to  enjoin  execution  sale  and  prosecution 
of  garnishment  upon  a  county  court  judgment  for  more  than  $500  and  have  the 
judgment  declared  void  because  obtained  without  service  of  process,  was  a  direct 
and  not  a  collateral  attack.    Dashner  v.  Wallace,  151. 

Commissions. 

See  County  Treasurer,  1,  2. 

Commissioners. 
Appointment  by  county  judge.    See  Condemnation  Proceedings,  1. 

Commissioners  Court. 

See  Eminent  Domain,  5;  Local  Option  Election,  3,  4,  7;  Office;  School  Fund,  2. 

Commissioner  of  Land  Office. 

See  School  Land,  5,  6,  7. 

Common  Law. 

See  Marriage,  1,  2. 

As  to  obstructing  running  stream.    See  Railroads,  14. 

Common  Source. 
See  Evidence,  12. 

1.  In  trespass  to  try  title  the  parties  will  be  held  to  claim  under  a  common 
source  where  it  is  shown  that  the  plaintiffs  claim  in  part  as  heirs  of  T.  and  in 
part  under  other  heirs  of  his,  and  that  defendant,  while  in  possession,  received 
a  deed  from  the  grantee  of  T.'s  executor,  and  also  one  from  T.'s  remaining  heir, 
under  which  conveyances  he  had  maintained  suit  to  quiet  title  against  outside 
claimants,  and  no  other  deraignment  of  defendant's  title  is  shown.  Gordon  v. 
Hall,  230. 

2.  Where  plaintiffs  proved  common  source  and  a  superior  title  in  the  land 
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under  such  sources,  it  devolved  upon  defendant  to  meet  the  prima  facie  case  thus 
made  against  them  by  proving  that  they  held  by  virtue  of  a  title  superior  to  the 
common  source;  and  evidence  merely  of  title  m  some  one  anterior  to  the  con- 
veyance of  the  common  grantor  does  not  make  such  proof.    Id. 

3.  The  fact  that  defendant,  while  in  possession,  took  his  conveyance  from  the 
common  source  merely  for  the  purpose  of  "buying  his  peace,"  does  not  shift  the 
burden  of  proof  upon  the  other  party. 

4.  Nor  is  mere  possession  by  defendant  at  the  time  of  receiving  conveyance 
from  the  common  source  alone  sufficient  to  show  a  title  superior  to  the  common 
source  and  defeat  plaintiff's  action,  where  the  latter  has  shown  common  source 
and  superior  title  deraigned  thereunder.    Id. 

Community  Property. 

See  Divorce,  1;  Probate  Court,  4;  Separate  Property;  Wife's  Separate  Prop- 
erty. 

1.  The  claim  of  the  surviving  wife  in  the  community  property  is  not  obnox- 
ious to  the  objection  of  stale  demand.    Lumber  Co.  v.  Gwin,  1. 

2.  Where  a  husband  acquired  in  his  own  name  but  as  community  property 
land  which  was  incumbered  by  a  lien,  a  foreclosure  of  the  lien  and  sale  there- 
under after  the  death  of  the  wife,  in  an  action  against  the  husband  alone,  was 
conclusive  against  the  children  of  the  wife,  especially  where  the  lien  holders 
had  no  notice  of  the  children's  rights,  and  the  land  had  also  passed  into  the 
hands  of  purchasers  for  value  without  notice  of  such  rights.  Henry  v.  Mc- 
New,  288. 

3  Where  there  is  an  administration  of  the  community  estate  of  a  deceased 
husband  and  his  surviving  wife,  and  the  probate  court,  upon  the  application 
of  the  latter,  decrees  a  partition  as  provided  by  statute  as  to  such  estates,  and 
allot  to  such  survivor  her  share  of  the  property,  and  the  administrator  refuges 
to  deliver  it  to  her,  she  can  enforce  her  right  by  action  against  him  in  any  court 
having  jurisdiction  of  the  amount,  without  awaiting  the  close  of  the  adminis- 
tration.   Yates  v.  Yates,  333. 

4.  Where,  in  an  action  brought  by  heirs  to  recover  land,  the  defendant  claimed 
under  a  sale  made  by  decedent's  widow  as  survivor  in  community,  to  pay  com- 
munity debts,  and  it  was  Bhown  that  such  debts  existed,  but  no  issue  was  made 
by  the  pleadings  or  evidence  as  to  their  validity,  it  was  error  for  the  charge  to 
submit  to  the  jury  whether  or  not  such  debts  were  fairly  and  honestly  incurred. 
Cage  v.  Tucker,  586. 

5.  A  sale  made  by  the  survivor  to  pay  community  debts  is  not  rendered  void 
by  the  fact  that  there  were  also  other  reasons  inducing  the  sale,  such  as  making 
a  change  of  an  objectionable  family  residence  and  providing  means  of  subsistence 
elsewhere.    Id. 

Community  Administration. 
See  Probate  Court,  4,  5. 

Compromise. 
See  Eminent  Domain,  8. 

1.  Where  the  compromise  of  a  claim  certain  in  amount  is  made  for  a  less  sum, 
the  question  whether  the  release  of  the  amount  not  paid  is  supported  by  a  con- 
sideration depends  on  whether  the  controversy  over  the  liability  of  the  debtor  is 
one  raised  in  good  faith.    Insurance  Co.  v.  Villeneuve,  128. 

2.  Facts  considered  and  held  to  support  a  finding  that  the  controversy  over  the 
liability  of  an  insurance  company  on  a  policy  procured  by  misrepresentation*, 
but  incontestable,  by  its  terms,  because  it  had  been  in  existence  over  a  year,  was 
not  raised  in  good  faith  by  the  company,  and  the  settlement  void  for  want  of 
consideration;  also  charges  held  to  correctly  submit  that  issue.    Id. 

Conclusion. 
Of  witness.    See  Evidence,  16. 

Conclusions  of  Fact. 
See  Appeal,  1,  2. 
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Conclusions  of  Law. 
See  Appeal,  6. 


Concurring  Negligence. 

See  Charge,  4;  Contributory  Negligence;  Master  and  Servant,  10;  Negligence, 
10. 

Concurrent  Insurance. 
See  Fire  Insurance,  6. 

Condemnation  Proceedings. 

See  Eminent  Domain,  ,1,  8. 

1.  Where,  in  proceedings  to  condemn  land  for  a  railroad  right  of  way,  and  on 
a  motion  to  set  aside  the  appointment  by  the  county  judge  of  commissioners  to 
appraise  the  value  of  the  land,  it  appears  that  the  parties  had  failed  to,  and 
could  not,  agree  on  commissioners,  thus  warranting  such  appointment  under  the 
statute,  the  motion  was  properly  denied.  Rev.  Stats.,  arts.  4447,  4448.  Sullivan 
v.  Railway,  429. 

2.  In  such  proceeding  it  was  error  for  the  court  to  refuse  to  charge  that  in 
estimating  the  value  of  the  land  taken  the  jury  could  consider  the  present  con- 
dition of  the  locality  as  to  business  and  demand  for  property,  and  also  any 
increase  or  development  thereof  that  could  be  expected  in  the  immediate  future. 
Id. 

3.  Evidence  was  admissible  to  show  the  price  at  which  the  owner  had  recently 
sold  a  similar  tract  in  the  immediate  vicinity,  but  not  what  he  paid  for  the 
land  ten  years  before,  though  there  was  evidence  that  its  market  value  had 
remained  unchanged.    Id. 

4.  Where  a  witness  shown  to  be  familiar  with  the  land  and  its  surroundings 
and  competent  to  testify  as  to  the  value  of  property  in  that  locality  was  asked 
what  in  his  opinion  was  the  market  value  of  land  in  the  neighborhood  per  acre,  an 
objection  to  the  question  as  calling  for  the  cash  market  value  was  improperly 
sustained.    Id. 

5.  Evidence  was  not  admissible  to  prove  offers  for  adjacent  and  similar  prop- 
erty, or  the  price  at  which  the  owners  of  such  property  had  offered  it  for  sale.    Id. 

Condition  Precedent. 

See  Building  Contract,  1. 

Connecting  Carriers. 

See  Carriers  of  Freight,  2,  4;  Telegraph  Company,  0. 

1.  A  contract  by  one  railway  company  to  handle  the  cars  and  freight  of  an- 
other at  the  point  of  connection,  which  provided  that  such  handling  should  be 
at  the  risk  of  the  latter  company  till  ready  for  delivery  to  the  former,  such 
readiness  to  be  determined  by  the  execution  of  a  waybill  by  the  joint  agent  for 
its  further  transit,  did  not  render  the  latter  company  liable  over  to  the  former 
for  damages  recovered  for  delay  (made  necessary  by  the  bad  condition  of  the 
car  in  which  it  arrived)  in  reloading  stock  after  it  was  delivered  to  the  former 
company  and  unloaded  in  its  pens.    Railway  v.  Reese,  400. 

2.  Where  a  carrier  has  agreed  to  transport  freight  to  its  destination  over  its 
own  and  a  connecting  line  it  is  immaterial  whether  or  not  an  agency  or  part- 
nership exists  between  it  and  such  connecting  line,  and  it  is  responsible  for  safe 
carriage  and  for  damage  from  neglect  occurring  on  the  connecting  line  as  well 
as  on  its  own.    Railway  v.  Leatherwood,  507. 

3.  In  an  action  against  a  carrier  for  damages  to  freight  occurring  on  the  line 
of  a  connecting  carrier,  evidence  that  it  was  customary  for  the  defendant  to  con- 
tract to  carry  freight  to  any  point  on  the  connecting  line  was  admissible  in  cor- 
roboration of  other  evidence  that  the  contract  in  question,  the  terms  of  which 
were  in  dispute,  had  been  so  made.    Id. 

4.  Where  a  railway  company  contracts  to  ship  freight  over  its  own  and  a 
connecting  line  to  destination,  it  is  liable  for  injury  occurring  on  the  line  of 
the  connecting  carrier.    Railway  v.  McCarty,  616. 

5.  A  railway  company  sued  for  injury  to  freight  which  occurred  on  a  connect- 
ing line  could  not  complain  of  a  judgment  over  in  its  favor  against  the  connect- 
ing carrier,  nor  could  the  latter  complain  of  the  judgment  in  that  form  where  it 
was  shown  to  be  primarily  liable.    Id. 
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Consideration. 

See  Failure  of  Consideration;  Compromise,  1;  Estate  in  Expectancy;  Fraud,  2; 
Lunatic,  2;  Parol  Evidence,  1. 

Conspiracy. 

See  Principal  and  Agent,  2. 

Constitutional  Law. 

See  School  Land,  4;  School  Fund,  2. 

Const.,  art.  1,  sec.  17.  Taking  property  for  public  use— due  compensation. 
See  Eminent  Domain,  4,  8. 

Right  of  trial  by  jury.    See  Jury  Trial. 

Art.  16,  sec.  17.    Term  of  office.    See  Office. 

Art.  16,  sec.  52.    Homestead  exemption.    See  Homestead,  10,  21. 

Construction. 
See  Deed,  6,  0. 

Constructive  Trust 
See  Mortgage,  2. 

Continuance. 
See  Fire  Insurance,  6. 

Contract 

See  Attorney  Fees,  4;  Building  Contract;  Contract  to  Sell  Land;  Contract  fat 
Location;  Carriers  of  Passengers,  6;  Connecting  Carriers,  1,  2;  Lunatic,  1; 
Pleading,  2;  Secondary  Evidence;  Street  Crossing,  2;  Telegraph  Company,  10; 
Usury,  4;  Vendor  and  Vendee. 

1.  Where  there  was  a  contract  for  the  sale  of  cattle  at  an  agreed  price,  to  be 
paid  in  land,  the  seller,  on  the  buyer's  failure  to  pay  in  land,  may,  at  his  option, 
recover  in  money  the  agreed  price  of  the  cattle  which  were  delivered  and  ac- 
cepted, or  he  may,  in  the  alternative,  recover  the  value  of  the  land.  Corbett  t. 
Sayers,  68. 

2.  The  verdict  being  for  a  less  sum  of  money  than  the  agreed  price  of  the 
cattle,  defendant  was  not  injured  by  any  errors  in  the  charge  on  the  measure  of 
damage,  nor  by  the  admission  of  evidence  as  to  the  market  value  of  the  cattle. 
Id. 

3.  The  court  did  not  error  in  refusing  to  instruct  a  verdict  for  defendant  be- 
cause plaintiff  had  not  returned  a  deed  of  the  land  delivered  to  him  by  defend- 
ant, where  it  clearly  appeared  that  plaintiff  asserted  no  title  thereunder;  that  the 
deed  was  never  accepted  as  a  conveyance;  was  not  acknowledged,  and  was  de- 
livered to  plaintiff's  attorney  solely  to  have  the  title  examined.  If  defendant 
desired  to  have  the  deed  delivered  back  to  him,  he  should  have  asked  for  sack 
relief.    Id. 

4.  Where,  by  the  nature  and  terms  of  the  contract,  it  appears  that  it  wai 
to  be  executed  in  another  country,  then  the  place  of  its  making  becomes  im- 
material, and  the  law  of  the  place  where  it  is  to  be  performed  governs  in  deter- 
mining the  rights  of  the  parties;  and  as  it  will  be  presumed  that  the  contract 
was  entered  into  with  reference  to  the  laws  of  such  other  country,  those  laws 
will  be  resorted  to  in  ascertaining  its  validity,  obligation,  and  effect  Telegraph 
Co.  v.  Blake,  224. 

5.  Where  a  message  was  delivered  to  a  telegraph  company  in  Arkansas  for 
transmission  to  plaintiff  in  Texas,  the  contract  was  to  be  performed  in  Texas, 
and  although  the  message  was  never  sent  out  at  all,  the  breach,  consisting  in 
nondelivery,  occurred  in  Texas,  and  hence  the  plaintiff  could  recover,  under  the 
Texas  law,  for  mental  suffering  resulting  from  such  breach,  although  no  recovery 
could  be  had  therefor  under  the  laws  of  Arkansas.    Id. 

6.  The  measure  of  damages  for  breach  of  a  contract  of  hire  is  ordinarily  the 
difference  between  what  would  have  been  earned  under  the  contract  and  what 
could  have  been  earned  by  the  exercise  of  reasonable  diligence  at  other  em- 
ployments during  the  time  covered  by  the  contract,  and  in  addition  thereto 
any  special  damage  which  is  pleaded  and  shown  to  have  been  in  the  reasonable 
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contemplation  of  the  parties  at  the  time  the  contract  was  entered  into  as  a 

probable  result  of  its  breach.    Railway  v.  Jackson,  342. 

7.  Where  defendant  hired  plaintiff  to  work  at  a  distant  point,  and  upon  his 
arrival  there  he  was  refused  employment,  and  being  without  means,  suffered 
from  cold,  hunger,  and  exposure  to  the  weather,  the  damages  resulting  from 
the  causes  last  named  are  recoverable  as  being  within  the  contemplation  of  the 
parties.    Id. 

8.  Where  plaintiff  alleged  a  contract  of  employment  "during  his  lifetime  or 
so  long  as  he  might  desire/'  proof  showing  a  contract  for  life  was  fatally 
variant.    Railroad  v.  Morris,  491. 

0.  Where  the  term  of  service  in  a  contract  of  employment  is  left  to  the  dis- 
cretion of  either  party,  or  the  time  left  indefinite,  either  party  may  terminate 
the  contract  at  will  and  without  cause.    Id. 

10.  Under  a  contract  for  plaintiff's  employment  "during  his  lifetime  or  so  long 
as  he  might  desire,"  the  employer  could  discharge  him  at  will  until  he  had  fixed 
the  term  of  service,  and  a  pleading  which  failed  to  allege  that  plaintiff  had  fixed 
the  term  of  service  did  not  show  a  binding  contract.    Id. 

11.  Where  appellees  contracted  to  sell  and  deliver  within  a  reasonable  time 
certain  machinery  necessary  for  the  operation  of  a  cotton  gin,  with  notice  of  the 
purpose  for  which  it  was  wanted  and  of  the  character  and  extent  of  the  cotton 
ginning  season,  and  it  was  not  delivered  until  the  most  active  part  of  the  season 
was  past,  the  measure  of  damages  was  the  value  the  use  of  the  sin  would  have 
been  for  the  time  it  was  compelled  to  remain  idle,  and  this  could  not  be  more 
certainly  determined  than  by  ascertaining  the  net  profits  the  gin  would  have 
earned.    Dilley  v.  Ratcliff,  545. 

12.  A  different  rule,  however,  is  applied  as  to  delay  from  like  cause  in  getting 
a  saw  mill  in  operation  where  the  evidence  showed  there  was  no  special  season 
for  sawing  lumber,  and  that  logs  on  hand  at  the  mill  could  be  sawed  as  well 
after  the  delay,  and  the  measure  of  damages  here  is  the  cost  of  having  the  de- 
fective saw  mill  machinery  furnished  by  the  seller  repaired  and  put  in  good  con- 
dition.   Id. 

Contract  for  Location. 

See  Equitable  Title. 

A  contract  for  locative  interest  in  land  can  not  be  defeated  on  the  ground 
that  the  locator  failed  to  comply  with  his  contract  to  pay  the  fees  and  expenses 
of  location  where  same  had  been  paid  by  another  than  the  person  seeking  to 
avail  himself  of  such  default.    Lane  v.  De  Bode,  603. 

Contract  to  Sell  Land. 
See  Vendor  and  Vendee. 

1.  Where  defendants  contracted  to  sell  certain  land  to  plaintiff  and  deliver 
sufficient  deeds  thereto  within  sixty  days,  putting  up  a  sum  of  money  to  be 
forfeited  to  plaintiff  if  they  failed  to  comply  with  the  contract  within  sixty 
days,  and  upon  such  failure  plaintiff  claimed  the  forfeit,  he  was  not  entitled 
to  also  have  specific  performance  of  the  contract  decreed.  Hoskins  v.  Dough- 
erty, 318. 

2.  Where  a  contract  to  convey  land  was  made  with  plaintiff  alone,  and  bound 
defendants  to  execute  deeds  to  such  persons  as  plaintiff  might  designate,  he  was 
entitled  to  maintain  an  action  to  enforce  its  performance  although  he  had,  after 
its  execution,  contracted  to  others  the  larger  part  of  his  interest  therein.    Id. 

3.  Plaintiff  agreed  to  deposit  $10,000  in  a  certain  bank  to  be  paid  to  defend- 
ants as  a  forfeit  if  he  failed  to  comply  with  his  part  of  the  contract,  and  as  a 
part  of  the  purchase  price  if  he  did  so  comply.  The  president  of  the  bank,  who 
was  solvent  and  had  that  much  money  on  deposit  in  the  bank,  agreed  to  lend  it 
to  plaintiff's  associate  and  agent,  and  notified  defendants  that  the  deposit  was 
made,  but  no  entry  in  respect  to  the  matter  was  made  on  the  books  of  the  bank. 
Held,  that  this  was  a  sufficient  compliance  on  plaintiff's  part,  as  the  fund  was 
thus  made  a  special  deposit  held  in  trust  by  the  bank  for  account  of  the  con- 
tract.   Id. 

4.  An  objection  that  plaintiff  is  not  entitled  to  recover  the  $10,000  as  liqui- 
dated damages  in  lieu  of  specific  performance  because  he  sued  for  the  same  as 
for  a  delay  of  sixty  days  only,  is  not  tenable  where  the  petition  sets  out  the 
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facts  fully,  and  in  addition  to  the  prayer  for  recovery  as  stated,  prays  for  gen- 
eral relief.    Id. 

5.  Plaintiff's  withdrawal  of  the  forfeit  fro«i  the  bank  after  defendants  had 
breached  the  contract  and  notified  him  that  they  would  not  convey  the  land, 
did  not  defeat  his  right  to  recover  the  stipulated  damages,  nor  did  his  refusal 
to  receive  the  money  when  it  was  tendered  him  as  liquidated  damages  and  also 
as  a  discharge  of  the  contract.    Id. 

6.  Where  plaintiff  made  no  objection  to  the  sufficiency  of  the  deed  offered  him 
and  ignored  the  tender  of  it  altogether,  he  could  not  complain  that  defendants 
had  not  tendered  a  sufficient  deed.    Id. 

Contributing  Cause. 
See  Accident  Insurance,  2. 

Contributory  Negligence. 

See  Killing  Stock,  5;  Master  and  Servant,  5,  14;  Negligence,  0;  RaJlroadi, 
9,  II,  16,  18,  22. 

1.  Where,  in  an  action  for  the  death  of  a  switchman,  plaintiffs  had,  in  the 
development  of  their  case,  presented  the  issue  of  contributory  negligence,  and 
had  given  evidence  of  facts  which  standing  alone,  would  have  authorized  sub- 
mission of  that  issue,  the  court  should  have  given  no  charge  as  to  the  burden  of 
proof  on  that  issue,  or  given  one  permitting  the  jury  to  look  to  the  whole  evi- 
dence in  determining  whether  that  defense  was  established,  but  not  one  that  the 
burden  was  on  the  defendant  to  show  by  a  preponderance  of  evidence  that  the 
deceased  was  guilty  of  contributory  negligence.    Railway  v.  Hill,  12. 

2.  See  evidence  held  not  sufficient  to  raise  the  issue  of  contributory  negligence 
on  the  part  of  the  servant  in  using  an  electric  pole  in  the  discharge  of  his  duty. 
Dupree  v.  Alexander,  31. 

3.  The  defendant  is  not  required  to  plead  contributory  negligence  where  the 
evidence  adduced  by  plaintiff  in  the  development  of  his  case  raises  that  issue, 
but  otherwise  the  defendant  can  not  introduce  proof  of  independent  substantial 
facts  tending  to  show  contributory  negligence  without  pleading  such  facta.  Id. 

4.  Where  the  evidence  offered  by  defendant  to  show  contributory  negligence, 
and  which  was  rejected  as  not  being  within  the  pleadings,  was  insufficient  to 
raise  that  issue,  it  was  not  error  for  the  court  to  refuse  defendant  leave  to  with- 
draw his  announcement  on  the  ground  of  surprise  and  to  file  a  trial  amendment 
charging  such  negligence  as  the  rejected  evidence  would  show.     Id. 

5.  Allegations  held  to  disclose  a  cause  of  action  against  a  railway  company 
for  one  injured  while  walking  on  the  track,  by  a  train  approaching  him  in  front, 
circumstances  being  alleged  sufficient  to  make  the  question  of  his  contributory 
negligence  one  of  fact  for  the  jury,  and  discovery  of  his  peril  and  failure  to 
attempt  avoidance  of  injury,  to  which  contributory  negligence  furnished  no 
defense,  being  also  alleged.    Caw  v.  Railway,  134. 

6.  Where  plaintiff,  a  boy  of  11  years,  while  standing  on  a  skidway  near  de- 
fendant's railway  track,  was  struck  by  a  timber  projecting  from  a  passing  ear, 
the  burden  of  proving  contributory  negligence  was  on  the  defendant,  since  no 
presumption  of  negligence  arises  from  plaintiff's  standing  on  the  skidway,  which 
belonged  to  a  third  person,  at  a  point  where  he  was  free  from  danger,  had  the 
car  been  properly  loaded  and  operated,  even  though  he  were  a  trespasser  on 
the  premises  of  such  third  person,  which  was  not  shown.  Railway  v.  Sear- 
borough,  194. 

7.  Where  plaintiff,  when  injured,  was  a  boy  about  11  years  old,  the  court 
properly  instructed  the  jury  to  consider  his  age  and  intelligence  in  determining 
the  issue  of  contributory  negligence.    Id. 

8.  In  an  action  for  injury  to  an  engineer  whose  train  ran  into  an  open  switch 
and  collided  with  another  train  switching  there,  it  was  proper,  on  the  issue 
of  contributory  negligence,  to  show  that  a  rule  of  the  company  required  in  soeh 
cases  that  a  man  be  sent  ahead  by  the  switching  train  to  flag  approaching 
trains.    Railway  v.  Mayfield,  477. 

In  an  action  for  personal  injuries  received  by  a  servant,  a  requested  charge 
that  if  plaintiff's  act  in  attempting  to  get  on  the  engine,  the  steps  of  which 
gave  way,  was  negligence  under  all  the  circumstances  of  the  case,  he  could  not 
recover,  was  properly  refused  for  want  of  the  qualification  that  the  negligent* 
must  have  contributed  to  the  injury.    Railway  v.  Mangham,  486. 
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Contributory  Negligence— continued. 

10.  Although  the  charge  submits,  in  general  terms,  the  issue  of  contributory 
negligence,  yet  where  a  phase  of  such  negligence  is  specially  pleaded  and  finds 
support  in  the  evidence,  a  special  charge  thereon  should  be  given  if  requested 
and  correctly  expressed.    Railway  v.  Greer,  661. 

Conversion. 
Of  crops  on  homestead  land,  by  levy,    riee  Homestead,  8. 

Conveyance. 

See  Deed;  Fraudulent  Conveyance. 

Of  homestead  by  husband  alone.    See  Husband  and  Wife,  1. 

Corporations. 

See  Citation,  1;  Cities;  Municipal  Corporations;   Railroads. 
Ratifying  acts  of  conductor  in  making  an  assault.    See  Damages,  3. 

Costs. 

See  Trespass  to  Try  Title,  4. 

Cotton  Gin. 
Profiits  from,  as  measure  of  damages.    See  Contract,  11. 

County  Court. 
See  Appeal  to  County  Court. 

County  Judge. 

Ordering  election  for  incorporation.    See  Incorporation  of  Towns,  1,  2. 

Appointing  commissioners  to  appraise  in  condemnation  proceedings.  See  Con- 
demnation Proceedings,  1. 

County  Surveyor. 
Can  not  purchase  State  school  land.    See  School  Land,  12. 

County  Superintendent. 
See  School  Fund,  1. 

County  Treasurer. 

1.  A  county  treasurer  is  entitled  to  his  commissions  on  money  realized  on  a 
sale  of  county  bonds  issued  and  sold  for  the  purpose  of  refunding  outstanding 
bonds  of  the  same  character,  although  the  money  was  by  direction  of  the  county 
judge,  acting  as  the  agent  of  the  county,  turned  over  by  the  purchaser  directly 
to  the  owner  of  the  old  bonds.    Presidio  County  v.  Walker,  009. 

2.  Where  the  statutory  limit  of  $2000  per  year  as  compensation  for  the  county 
treasurer  would  not  have  been  exceeded  had  certain  commissions  he  was  entitled 
to  been  paid  to  him  when  due,  interest  theron  is  authorized  for  the  time  pay- 
ment is  delayed,  although  it  will  increase  the  compensation  beyond  such 
limit.    Id. 

Court  of  Civil  Appeals. 
See  Practice  on  Appeal,  6. 

Creditors. 
Deed  in  fraud  of.    See  Abstract  of  Judgment,  2. 
Of  the  community,  not  necessary  parties,  when.    See  Jurisdiction,  8. 

Crops. 
As  exempt  from  execution,.    See  Homestead,  7,  8,  9. 

Cross-Examination. 
See  Witness,  2. 

Crossings. 

See  Eminent  Domain,  1,  2;  Killing  Stock,  1;  Railroads,  9,  10;  Street  Cross- 
ings. 
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Cumulative  Evidence. 
See  Motion  for  New  Trial,  1. 

Custom. 

See  Railroads,  1,  2,  19. 

Damages. 

See  Measure  of  Damages. 
Upon  suggestion  of  delay.    See  Appeal,  3. 

For  refusal  to  deliver  freight  upon  tender  of  original  charges.    See  Camera 
of  Freight,  6. 
For  wrongful  ejection  from  train.    See  Carriers  of  Passengers,  8. 
Special,  from  exposure  to  weather,  etc    See  Contract,  7. 
For  negligence  of  connecting  line.    See  Connecting  Carriers,  2,  4. 
Apportionment  of,  in  condemnation  proceedings.    See  Eminent  Domain,  3. 
Where  property  is  bid  in  by  the  defendant.    See  Execution,  3. 
For  arrest  caused  by  railroad  agent.    See  False  Imprisonment. 
For  levy  on  crops  growing  on  homestead  land.    See  Homestead,  11. 
For  breach  of  contract.    See  Pleading,  2. 
Need  not  be  pleaded  in  setoff,  when.    See  Res  Adjudicata,  2. 
Held  too  remote.    See  Telegraph  Company,  3. 

1.  In  an  action  of  damages  for  an  assault  a  charge  authorizing  a  recovery  fir 
the  physical  and  mental  suffering  and  also  the  humiliation  suffered  by  plaintiff 
was  not  reversible  error  as  allowing  double  damages,  in  that  humiliation  is  one 
of  the  forms  of  mental  suffering,  where  it  fairly  appeared  from  the  whole  case 
that  the  jury  did  not  allow  double  damages,  the  verdict  being,  in  view  of  the 
evidence,  not  a  large  one.    Railway  v.  Randell,  460. 

2.  Evidence  that  defendant's  car  conductor,  upon  demanding  fare  from  plain- 
tiff and  receiving  a  reply  that  the  fare  had  been  already  paid,  struck  plaintiff 
in  the  face  repeatedly  and  kicked  him  although  plaintiff  did  not  attempt  to  strike 
the  conductor,  warranted  a  charge  on  exemplary  damages  and  a  recovery  there- 
for.   Id. 

3.  A  corporation  is  liable  in  exemplary  damages  for  the  act  of  an  agent  which 
it  authorizes,  participated  in,  or  ratines,  and  where  a  railway  company's  manager 
was  present  at  the  trial  and  conviction  of  one  of  its  conductors  for  an  assault 
on  plaintiff  while  collecting  fares,  and  paid  the  conductor's  line,  and  retained  him 
in  the  company's  service  thereafter,  there  was  a  sufficient  ratification  of  the  eon* 
ductor's  act  in  making  the  assault.    Id. 

4.  Where  the  shipper  had  a  contract  for  a  lower  rate  than  that  demanded  at 
destination,  his  refusal  for  a  time  to  pay  the  exorbitant  rate  for  which  the  cattle 
were  held  will  not  prevent  him  from  recovering  damages  for  injuries  to  them 
occasioned  by  ill  treatment  while  they  were  unjustly  detained.  Railway  v. 
Leatherwood,  507. 

Date. 

See  Evidence,  21. 

Death. 

"Sole  cause"  of.    See  Accident  Insurance,  1. 

Revokes  power  of  sale.    See  Deed  of  Trust,  1. 

From  being  struck  by  train,  as  raising  presumption  of  negligence.  See  Bail- 
roads,  25. 

Message  announcing.    See  Telegraph  Company,  16. 

Debts. 
As  authorizing  sale  by  survivor  in  community.    See  Community  Property,  i 

Decedents'  Estates. 

See  Probate  Court. 

1.  The  rule  requiring  personal  property  of  a  decedent's  estate  to  be  resorted 
to  before  the  real  estate  is  for  the  benefit  of  heirs  and  devisees,  and  has  do  ap- 
plication where  the  estate  is  insolvent  and  a  creditor  holding  a  mortgage  on  the 
realty  is  seeking  to  have  the  personalty,  which  is  also  mortgaged,  first  applied 
to  the  debts  of  the  first  and  second  class.    Barnes  v.  Mortgage  Co.,  443. 
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Decedents'  Estates— continued. 

2.  The  statute  places  all  mortgage  and  other  lien  creditors  of  a  decedent's 
estate  on  the  same  footing  and  in  the  same  class,  without  distinction,  except 
that  it  gives  to  each  mortgage  or  lien  creditor  preference  in  respect  to  the  very 
property  mortgaged  to  him,  and  hence  a  chattel  lien  can  not  be  subordinated  to 
a  lien  on  realty  by  requiring  the  administration  to  resort  first  to  the  chattel 
mortgage  property  for  the  payment  of  debts  in  the  classes  ahead.  Rev.  Stats., 
art.  2091.    Id. 

3.  The  article  of  the  statute  requiring  a  claim  against  a  dependent's  estate  to 
be  first  presented  to  the  administrator  for  allowance,  and  if  rejected  by  him  to 
be  sued  on  within  ninety  days,  does  not  apply  to  a  claim  which  is  a  contingent 
one,  or  for  an  uncertain  amount,  but  only  to  claims  the  amount  whereof  is 
liquidated  or  susceptible  of  being  reduced  to  a  definite  and  specific  sum.  Rev. 
Stats.,  art.  2082.    Loan  Co.  v.  Fly,  533. 

4.  Where  plaintiff's  claim  was  upon  a  note  the  payment  of  which  had  been 
guaranteed  by  the  decedent,  and  which  was  further  secured  by  different  liens 
executed  by  the  maker  and  by  the  deceased  guarantor  which  would  have  to  be 
enforced  and  the  equities  of  the  parties  adjusted,  it  was  not  necessary  for  the 
claim  to  be  presented  to  the  administrator  of  the  deceased  guarantor's  estate, 
since  the  relief  to  which  plaintiff  was  entitled  was  beyond  the  power  of  the 
county  court  to  grant.    Id.  v 

5.  The  presentment  of  plaintiff's  claim  to  the  administrator  having  been  un- 
necessary, nis  action  in  rejecting  it  was  a  nullity,  and  the  statute  of  nonclaim 
because  of  failure  to  bring  suit  within  ninety  days  from  the  rejection  has  no 
application.    Id. 

Declarations. 
See  Telegraph  Company,  17. 

Dedication. 
Of  streets — release  of  lien.    See  Vendor's  Lien,  8. 

Deed. 

See  Abstract  of  Judgment,  2;  Agency,  2;  Boundaries,  1;  Contract,  3;  Contract 
to  Sell  Land,  6;  Execution  Sale,  1;  Homestead,  14;  Mortgage,  1;  Quitclaim; 
Wife's  Separate  Property,  2. 

1.  Evidence  showing  a  claim  to  land  not  accompanied  by  possession  for  sixty 
years  by  one  party,  and  nonclaim  for  the  same  time  under  the  adverse  title, 
held  to  present  no  issue  as  to  presumption  of  a  deed  to  support  the  claim,  and  to 
justify  a  refusal  of  instructions  as  to  such  presumption,  the  true  question  being 
whether  a  conveyance  was  established  by  circumstantial  evidence.  Lumber  Co. 
v.  Gwin,  1. 

2.  Evidence  held  to  warrant  a  finding  that  a  deed,  sought  to  be  established  by 
circumstantial  evidence,  was  not  so  established.    Id. 

3.  Where  there  was  evidence  showing  a  deed,  but  not  fixing  its  date,  this  did 
not  warrant  the  submission  of  the  issue  as  to  whether  it  was  made  prior  to 
another  deed  by  the  same  grantor  to  another  person.    Id. 

4.  Where  the  evidence  offered  to  show  the  existence  of  a  deed  from  the  orig- 
inal grantee  to  one  under  whom  defendant  claimed  did  not  fix  its  date  as  prior 
to  the  deed  by  such  original  grantee  to  one  whose  title  was  held  by  plaintiff,  it 
was  not  admissible.    Id. 

5.  An  unsigned  memorandum  of  land  conveyances,  without  date  or  authenti- 
cation, found  among  the  papers  of  a  remote  grantor  of  the  defendant,  was  not 
admissible  as  evidence  to  show  the  existence  of  a  deed  such  as  was  mentioned 
therein.    Id. 

6.  Where  a  deed  did  not  purport  to  be  made  for  anyone  except  the  grantor, 
the  court  properly  declined  to  charge  that  the  jury  might  take  into  consideration 
the  other  evidence  as  to  facts  and  circumstances  and  the  length  of  time  which 
had  elapsed  since  the  execution  of  the  deed  in  determining  whether  the  grantor 
had  authority  to  act  for  others.    Halliday  v.  Lambright,  226. 

7.  Where  a  river  is  the  north  boundary  line  of  a  grant  of  land,  and  in  a 
muniment  of  title  the  call  for  that  line  is  "with  the  meanderings  of  the  river," 
this  is  equivalent  to  the  numerous  calls  for  such  meanders  in  the  original  sur- 
vey, and  is  sufficiently  definite  to  define  the  north  line.    Henry  v.  McNew,  288. 
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Deed — continued. 

8.  Where  the  entire  original  grant  is  in  litigation,  a  description  of  H  m 
plaintiff's  petition  by  giving  the  county  where  situated,  name  of  patentee,  num- 
ber and  date  of  the  certificate  and  by  whom  issued,  and  the  number  and  volume 
of  the  patents  is  sufficient  to  call  to  its  aid  the  original  survey,  patent,  etc,  in 
fixing  the  true  location  of  the  land.    Id. 

9.  In  order  to  reconcile  any  seeming  conflict  in  the  description  of  land  as  con- 
tained in  a  deed  it  is  proper  to  construe  the  whole  deed,  and  if  from  the  entire 
instrument  the  land  can  be  identified  with  certainty,  no  extraneous  evidence  is 
admissible,  in  the  absence  of  fraud  or  mistake,  to  vary  or  change  the  location 
of  the  land  as  fixed  by  the  field  notes  in  the  deed.    Chew  v.  Zweib,  311. 

10.  In  construing  field  notes  that  show  an  apparent  ambiguity  resulting  from 
an  omitted  call,  by  reason  of  which  they  do  not  close,  it  is  proper  to  reverse  the 
calls  in  the  field  notes,  and  to  also  consider  a  plat  of  the  land  contained  in  the 
deed.    Id. 

11.  Where  a  party  acquires  title  to  a  strip  of  land  by  limitations,  hia  vendee 
will  take  title  if  the  land  is  included  in  the  boundaries  of  the  deed  under  which 
the  vendee  claims,  regardless  of  whether  or  not  it  was  included  in  the  boundaries 
of  the  deed  to  the  vendor.    Id. 

12.  Where,  in  trespass  to  try  title  for  476  acres  of  the  J.  B.  survey  of  1476 
acres,  the  476  acres  was  described  by  metes  and  bounds  and  covered  the  eastern 
portion  of  the  survey,  of  which  portion  the  defendant  was  in  possession,  and 
there  was  no -evidence  that  plaintiff  claimed  any  other  part  of  the  survey,  the 
court  did  not  err  in  admitting  in  evidence  for  the  defendant  deeds  from  plaintiff 
which  described  the  land  conveyed  as  476  acres,  "being  the  eastern  portion  of 
the  J.  B.  third  league  survey,"  since  such  description  was  sufficient  to  identify 
the  land  in  controversy.    Arnall  v.  Newcomb,  521. 

13.  Where  the  certificate  of  acknowledgment  to  a  deed  signed  by  Mary  Arnall 
certifies  that  Mary  "Arnold"  acknowledged  that  she  signed  it,  the  discrepancy 
is  immaterial,  as  the  names  are  idem  sonans.    Id. 

14.  A  certificate  of  a  married  woman's  separate  acknowledgment  reciting  that 
she  declared  that  she  had  "willingly  signed,  sealed,  and  delivered  the  same  of 
her  own  free  will  and  accord,  without  fear  or  compulsion  on  the  part  of  her  said 
husband,  and  that  she  wished  not  to  retract  it,"  instead  of  "willingly  signed 
the  same  for  the  purposes  and  considerations  therein  expressed,  and  that  sbe 
did  not  wish  to  retract  it,"  as  in  the  statutory  form,  shows  a  substantial  com- 
pliance with  the  statute,  and  is  sufficient.    Rev.  Stats.,  art.  4621.    Id. 

15.  Although  a  deed  of  the  wife's  separate  property  executed  by  the  husband 
as  agent  for  her  was  ineffectual  to  pass  the  title,  it  was  admissible  in  evidence 
in  aid  of  the  description  of  the  land  in  a  subsequent  valid  deed  of  confirmation 
by  the  wife  which  referred  to  such  prior  deed.    Id. 

16.  Evidence  can  not  be  received  to  show  a  parol  agreement  by  the  parties  to 
a  deed,  contemporaneous  with  its  execution,  that  the  boundary  lines  of  the  land 
conveyed  should  run  elsewhere  than  where  the  calls  in  the  deed  fix  them.  Skin 
v.  King,  509. 

Deed  of  Trust 

Where  P.  executed  a  deed  of  trust  on  land  to  secure  his  vendor's  lien  notes 
therefor,  and  then  conveyed  an  undivided  interest  in  the  land  to  his  wife  by  deed 
duly  recorded,  she  was  thereby  invested  with  the  equity  of  redemption,  and  her 
death  revoked  the  power  of  sale  as  to  her  interest,  which  could  be  sold  only  un- 
der proceedings  in  the  probate  court.  Following  Buchanan  v.  Monroe,  22  Texas, 
537.    Whitmire  v.  May,  244. 

Defacement. 

See  Land  Certificate,  3. 

Degree  of  Care. 
See  Railroads,  23. 

Delivery.  • 

See  Telegraph  Company,  10,  11. 
Of  policy.    See  Life  Insurance,  1. 
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Deposit. 

Forfeit  money  placed  in  bank,  held  a  special  deposit.  See  Contract  to  Sell 
Land,  3. 

Demurrer. 
See  Appeal,  5. 

Demurrer  to  Evidence. 
See  Practice  in  Trial  Court,  1. 

Deposition. 

See  Evidence,  15,  22. 

1.  Where  the  answers  in  a  deposition  were  written  out  by  the  witness  him- 
self, those  to  the  direct  interrogatories  being  signed  by  him,  while  those  to  the 
cross-interrogatories  were  on  a  separate  sheet,  not  signed,  but  fastened  in  with 
the  others  and  all  followed  by  the  certificate  of  the  officer  that  they  were  signed 
and  sworn  to  before  him,  this  was  a  sufficient  signing  as  to  all  the  answers. 
Railway  v.  Denton,  284. 

2.  See  depositions  held  to  sufficiently  identify  the  answers  therein  as  the 
answers  of  the  witness  made  before  the  officer,  although  the  officer  certified 
that  he  reduced  the  answers  to  writing,  and  the  witness  stated  in  reply  to  one 
of  the  interrogatories  that  he  wrote  the  answers  himself  when  no  one  was 
present.    Id. 

3.  The  witness  having  assented  to  the  answers  by  swearing  to  them  before 
the  officer,  the  fact  that  they  were  reduced  to  writing  by  him  out  of  the  officer's 
presence  was  not  ground  for  quashing  the  deposition.    Id. 

4.  A  deposition  is  treated  as  the  evidence  of  the  party  who  offers  it,  though 
taken  at  the  instance  of  the  opposite  party,  and  an  objection  to  matter  con- 
tained it  as  being  hearsay  is  not  obviated  by  reason  of  the  fact  that  it  was 
taken  at  the  other  party's  instance.    Telegraph  Co.  v.  Lovely,  584. 

Depot. 

Of  railroad — keeping  lighted.    See  Negligence,  1. 

Description  of  Land. 

See  Deed,  7,  0;  Execution  Sale,  1. 

By  reference  to  the  patent.    See  Deed,  8. 

Diligence. 
See  Judgment  by  Default,  1;  New  Trial,  1;  Telegraph  Company,  II. 

Discovered  Peril. 
See  Contributory  Negligence,  5;  Railroads,  5. 

Dismissal. 
See  Nonsuit,  1;  Pleading,  2;  Trial  of  Right  of  Property,  1. 

District  Court 

See  Guardianship,  3. 

Distraint 
See  Trial  of  Right  of  Property,  2. 

Ditch. 

See  Eminent  Domain,  5. 

Divorce. 

See  Judgment,  8. 

1.  Where  in  a  divorce  suit  the  defendant  knew  of  its  institution,  and  a  cita- 
tion, issued  on  the  original  petition,  was  served  on  him  and  explained  to  him, 
and  he  knew  of  the  decree  twenty  days  after  it  was  rendered,  he  was  not  en- 
titled to  maintain  a  suit  to  set  aside  the  decree  for  fraud,  his  remedy  being  by 


656  Index. 

Divorce— continued. 

appeal,  although  the  case  was  tried  on  an  amended  petition,  which  did  not  set 
up  a  new  cause  of  action,  and  notice  of  which  was  not  served  on  him.  Richard* 
v.  Minster,  85. 

2.  Under  the  terms  of  the  statute  the  court  has  not  the  power,  in  an  action 
for  divorce,  to  divest  either  party  of  the  title  to  community  real  estate,  bat  it 
may  decree  to  the  complainant  an  undivided  one-half  interest  in  fee  and  the  me 
of  the  entire  property  for  life.    Rev.  Stats.,  art  2980.    Long  v.  Long,  546. 

Docketing  Cause. 
See  Garnishment,  1. 

Due  Compensation. 

See  Eminent  Domain,  4,  8. 

Election. 
See  Incorporation  of  Town,  1;  Local  Option  Election;  Stock  Law  Election. 
Of  remedy.    See  Contract,  1. 

Electricity. 

See  Negligence,  8. 

Electric  Poles. 
Master's  duty  to  inspect.    See  Master  and  Servant,  1. 

Eminent  Domain. 
See  Condemnation  Proceedings. 

1.  In  a  proceeding  by  a  railway  company  to  condemn  for  its  use  a  crossing 
over  the  track  and  right  of  way  of  another  company,  there  was  an  award  of  $1 
damages,  but  on  appeal  to  the  county  court  judgment  of  condemnation  was  ren- 
dered without  any  damages,  and  defendant  appealed,  executing  a  supersedes 
bond.  Appellee  then  made  a  deposit  of  double  the  amount  of  damages  originally 
awarded,  and  executed  a  bond  as  required  by  the  statute  (General  Laws  1890, 
page  105)  authorizing  the  petitioner  in  such  a  proceeding  to  take  possession 
pending  appeal  upon  depositing  double  the  amount  of  damages  awarded,  paying 
the  costs  and  giving  bond  to  secure  future  costs.  Appellant  then  applied  to  Ik 
Court  of  Civil  Appeals  for  an  injunction  to  restrain  appellee  from  taking  posses- 
sion of  the  crossing  pending  the  appeal,  claiming  that  the  statute  did  not  apjJy 
where  no  damages  were  awarded.  Held  that  appellee,  having  complied  with  tk 
statute,  was  authorized  to  take  possession,  ana  that  the  injunction  should  k 
denied.    Railway  v.  Railway,  38. 

2.  In  a  suit  against  a  railway  company  for  land  of  which  it  had  obtained 
possession  under  condemnation  proceedings  still  pending  on  appeal,  plaintiff  cai 
not  urge  that  the  company,  after  instituting  such  proceedings,  had  changed  its 
route  so  as  to  include  the  land,  and  without  the  consent  of  the  Railroad  Con- 
mission,  since  such  a  matter  is  only  an  irregularity,  included  in  the  condemn- 
tion  proceedings,  and  therefore  can  not  be  raised  in  a  collateral  attack  thereon. 
Davidson  v.  Railway,  54. 

3.  A  railway  company  seeking  to  condemn  land  may  make  all  parties  (ton- 
ing an  interest  in  the  land  parties  to  the  proceedings,  and  contentions  betwwa 
such  parties  as  to  their  respective  shares  in  the  damages  awarded,  being  depend- 
ent on  questions  of  title,  must  be  settled  in  another  action  among  themselves 
and  in  another  tribunal  than  the  county  court.    Id. 

4.  The  statute  authorizing  a  railway  company  pending  an  appeal  in  condem- 
nation proceedings  brought  by  it,  to  take  possession  of  the  land  upon  paring 
costs  and  depositing  in  court  the  damages  awarded,  and  giving  bond,  is  not  a 
violation  of  the  constitutional  provision  inhibiting  the  taking  of  private  prop- 
erty lor  public  use  without  due  compensation  made  therefor.  Gen.  Laws  1889, 
p   105;  Const.,  art.  1,  sec.  17.    Id. 

5.  In  a  proceeding  to  condemn  land  for  a  ditch  to  drain  a  public  higfcvi;> 
the  necessity  for  taking  the  land  for  such  purpose  should  not  be  submitted  to 
the  jury  trying  the  case  in  the  county  court,  since  the  determination  of  tk 
commissioners  court  as  to  such  necessity  is  conclusive  on  that  point.  Gen.  lam 
1901,  p.  223.    Palmer  v.  Harris  County,  340. 
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6.  Where  the  application  for  condemnation  stated  the  value  of  the  land  at 
$100  per  acre,  the  commissioners  assessed  it  at  $75,  and  the  witnesses  all  put 
it  at  from  $60  to  $300,  except  one  who  put  it  at  $40,  a  verdict  assessing  the 
land  at  $40  is  so  manifestly  against  the  weight  of  the  evidence  as  to  require  a 
reversal  of  the  judgment.    Id. 

7.  In  condemnation  proceedings  for  highway  purposes  the  judgment  should 
not  undertake  to  devest  the  title  of  the  owner  of  the  land,  but  only  to  subject 
the  land  to  the  use  required.    Id. 

8.  Where  a  nonresident  owner  of  land  condemned  for  a  public  road,  duly  cited 
by  publication,  failed  to  appear  and  assert  any  claim  before  the  jury  of  view, 
and  the  jury  recommended  the  allowance  of  a  certain  sum  as  compensation,  but 
no  compensation  was  allowed  by  the  commissioners  court,  the  order  establish- 
ing the  road  over  the  land  was  not  thereby  rendered  void  as  being  in  violation 
of  the  constitutional  guaranty  against  the  9  taking  of  private  property  for  public 
use  without  adequate  compensation,  but  was  a  complete  defense  in  a  collateral 
action  brought  against  the  county  by  a  subsequent  purchaser  to  recover  the 
land.  Const.,  art.  1,  sec.  17;  Rev.  Stats.,  arts.  4691-4693.  Asher  v.  Jones  County, 
353. 

9.  Evidence  of  notice  by  publication  to  a  nonresident  land  owner  in  condem- 
nation proceedings  considered,  and  held  admissible  and  sufficient.    Id. 

10.  Where  the  court  assumed  that  proper  notice  had  been  given,  error  in 
rejecting  evidence  of  the  notice  was  immaterial.    Id. 

Engineer. 
Violation  of  rules  by,  in  running  into  an  open  switch.    See  Negligence,  17. 

Equitable  Action. 
See  Jurisdiction,  7. 

Equitable  Relief. 

See  Estate  in  Expectancy,  1;   Tax  Sale,  7. 

Error. 

See  Appeal;  Assignment  of  Error. 

Equitable  Title. 

Parties  claiming  an  equitable  title  to  land  under  a  contract  for  location  have 
the  burden  of  showing  notice  of  same  to  the  purchaser  of  the  legal  title.  Lane 
v.  De  Bode,  603. 

Equity  of  Redemption. 
See  Deed  of  Trust,  1. 

Estate  in  Expectancy. 

See  Fraud,  5. 

An  heir  apparent  may  make  a  valid  conveyance  of  his  estate  in  expectancy, 
and  equity,  it  Beems,  will  afford  relief  against  fraud  in  obtaining  such  a  con- 
veyance,— certainly  so  where  the  conveyance  is  in  part  of  an  estate  in  praesenti 
and  the  consideration  for  the  whole  transaction  is  entire  and  inseparable.  Wells 
v.  Houston,  619. 

Estates  of  Decedents. * 

See  Decedents'  Estates;  Probate  Court. 

Estoppel. 

See  Charge,  9;  Execution,  1;  Homestead,  17;  Res  Adjudicata,  2. 

Evidence. 

See  Attorney  Fees,  4;  Deposition;  Hearsay;  Parol  Evidence;  Secondary  Evi- 
dence; Witness. 

To  prove  existence  and  loss  of  ancient  deed.    See  Deed,  4,  5. 
Vol.  29  Civil— 42. 
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Parol  agreement  changing  boundary  line.    See  Deed,  16. 

Opinion,  as  to  how  line  should  be  run.    See  Boundaries,  2. 

Cumulative,  of  no  avail.    See  Motion  for  New  Trial,  1. 

Affidavit  designating  homestead  admitted.     See  Homestead,  18. 

Defacement  not  excluding  a  land  certificate.    See  Land  Certificate,  i. 

Limited  by  the  charge  to  a  certain  purpose.    See  Railroaus,  17. 

Right  of  jury  to  discredit.    See  Jury,  1. 

Objection  to,  will  not  supply  want  of  demurrer.    See  Trespass  to  Try  Title,  1L 

Certified  copy  from  General  Land  Office  of  assignment  of  lease.  See  School 
Land,  8;  also  13. 

To  show  value  of  Tand  condemned.    See  Condemnation  Proceedings,  3,  4,  5. 

Demurrer  to,  mentioned  but  not  urged.    See  Practice  in  Trial  Court,  1. 

Of  custom  as  to  making  through  freight  contracts.    See  Connecting  Carriers,  S. 

Invalid  deed  admissible  to  aid  description.    See  Deed,  15. 

Opinion  as  to  mental  capacity.    See  Mental  Incapacity;  Insanity,  2. 

Of  general  reputation  to  prove  insanity.    See  Insanity,  1. 

See,  also,  Building  Contract,  6;  False  Imprisonment,  3;  Telegraph  Company,  16. 

1.  An  indorsement  upon  the  protocol  of  an  original  grant,  giving  the  name  of 
a  different  grantee  from  the  one  mentioned  in  the  instrument,  is  not  admissible 
in  evidence.    Lumber  Co.  v.  Gwin,  1. 

2.  A  sufficient  predicate  was  not  laid  for  the  admission  of  testimony  by  de- 
fendant of  the  contents  of  letters  addressed  to  him  where  he  testified  that  he 
had  made  diligent  search  for  them  and  could  not  find  them,  but  it  was  shown 
that  thev  were  probably  in  a  certain  trunk  and  he  seems  to  have  purposely  not 
looked  there.    Stevens  v.  Manufacturing  Co.,  168. 

3.  A  letter  is  not  entitled  to  be  admitted  in  evidence  by  the  mere  fact  that 
it  came  regularly  through  the  mail  apparently  in  answer  to  another  letter;  then 
must  be  some  further  extrinsic  proof  that  it  was  signed  by,  or  acted  on  tod 
adopted  by,  the  party  purporting  to  have  signed  it.    Id. 

4.  A  party  is  not  entitled  to  prove  the  contents  of  letters  written  by  him  to 
the  adversary  party  where  proper  notice  to  produce  the  letters  has  not  been 
given.    Id. 

5.  The  statutory  rule  requiring  the  defendant  to  deny  under  oath  the  execu- 
tion of  written  instruments  charged  to  have  been  executed  by  him  upon  which 
any  pleading  is  founded,  does  not  relate  to  writings  set  up  in  the  answer  in 
connection  with  purely  defensive  matter,  or  require  plaintiff  to  deny  the  execu- 
tion of  such  writings.    Id. 

0.  Where  plaintiff's  earning  capacity  was  in  part  permanently  impaired  by 
the  injury,  mortally  tables  were  admissible  in  evidence  for  the  purpose  of  deter- 
mining the  amount  of  damage  sustained.    Railway  v.  Scarborough,  194. 

7.  Where  a  mother,  though  asked  in  a  deposition,  failed  to  state  the  age  of 
her  children,  this  could  not,  in  the  absence  of  any  evidence  impeaching  her,  prop- 
erly be  taken  as  in  conflict  with  her  subsequent  deposition  that  one  son  was 
born  on  a  particular  date  such  as  would  permit  him  to  reply  minority  to  a  pie* 
of  limitations;  and  the  mother's  evidence  will  therefore  support  a  finding  in  the 
son's  favor  on  that  issue.    Halliday  v.  Lambright,  226. 

8.  An  ex- parte  affidavit  of  a  third  person,  with  which  a  party  to  a  suit  is  is 
no  way  connected,  is  not  admissible  in  evidence  against  such  party.    Id. 

9.  To  his  motion  for  a  new  trial  defendant  attached  also  a  copy  of  plaintiff^ 
marriage  license  and  the  return  thereon,  certified  to  by  the  clerk  of  the  court 
in  another  State.  Held,  that  while  the  court  might,  in  determining  the  morion 
for  a  new  trial,  take  into  consideration  the  copy  of  the  marriage  license  so  certi- 
fied, yet  it  would  not,  under  the  statute,  be  admissible  in  evidence  where  certi- 
fied only  as  is  required  of  instruments  recorded  in  this  State,  the  statute  being 
different  as  to  proving  matters  recorded  elsewhere.    Id. 

10.  The  evidence  given  on  a  former  trial  of  the  case  by  a  witness  since  de- 
ceased may  be  reproduced  by  reading  a  transcript  of  the  notes  of  his  testimony, 
verified  by  the  stenographer,  to  the  effect  that  he  took  the  notes,  that  they  were 
correct,  and  that  the  transcript  is  a  correct  copy  of  their  substance,  although  he 
does  not  then  remember  the  evidence  independent  of  the  notes.  Cooper  v.  Ford, 
253. 

11.  The  exclusion  of  evidence  which  is  in  part  hearsay  and  the  other  part  of 
no  material  relevancy  is  harmless  error.    Boston  v.  McMenamy,  272. 
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12.  It  was  error  in  trespass  to  try  title  to  admit  a  deed  offered  by  plaintiff 
to  show  common  source  of  title  where  he  failed  to  connect  defendant's  title  with 
the  deed,  but  the  error  was  harmless  where  plaintiff  recovered  by  virtue  of 
limitations  and  possession.    Id. 

13.  In  an  action  of  trespass  to  try  title  wherein  plaintiff  claimed  title  bv 
virtue  of  possession  and  limitations,  an  unrecorded  deed  of  the  land  to  plaintiff's 
ancestor  was  admissible  as  tending  to  show  plaintiff's  claim  to  the  land.    Id. 

14.  Testimony  by  plaintiff  that  he  had  heard  his  parents  claim  the  land  in 
controversy  prior  to  the  claim  in  this  suit  was  not  objectionable  as  being  irrele- 
vant, immaterial,  and  hearsay,  and  objection  that  it  was  a  statement  by  a 
deceased  person  and  prohibited  by  article  2302,  Revised  Statutes,  can  not  be 
considered  where  it  was  not  made  in  the  trial  court.    Id. 

15.  A  witness  testifying  by  deposition  was  asked  to  attach  certain  instru- 
ments as  exhibits  to  his  answers,  and  he  replied  that  they  had  been  already  at- 
tached to  his  answers  to  a  deposition  in  another  case,  "and  are  hereto  again 
referred  to,  affirmed,  and  made  part  of  my  foregoing  answer  in  this  case."  Held, 
that  the  exhibits  were  properly  received  in  evidence,  although  the  first  deposition 
was  taken  in  a  suit  between  other  parties  pending  in  the  same  court,  rope  v. 
Anthony,  298. 

16.  Where  a  witness  was  asked  whether  there  were  any  files  missing  from 
the  General  Land  Office  in  regard  to  a  certain  certificate,  and  he  answered  that 
"it  appeared"  that  the  original  file  with  its  contents  was  abstracted  from  the 
office  many  years  ago,  objection  that  the  witness  was  not  stating  a  fact,  but 
the  appearance  of  a  fact,  was  not  tenable  where  his  other  answers  stated  all  the 
facta,  so  far  as  the  record  of  the  Land  Office  showed,  about  the  loss  of  the  cer- 
tificate and  its  subsequent  return.    Id. 

17.  A  witness  who  qualified  as  an  expert  in  handwriting  and  showed  himself 
familiar  with  the  records  of  the  Land  Office,  and  especially  with  a  certain  land 
certificate,  were  properly  permitted  to  testify  that  a  transfer  of  the  certificate 
to  an  assignee,  written  on  its  back,  was  'in  the  same  handwriting  as  letters  re- 
ceived at  the  Land  Office  purporting  to  come  from  such  assignee.    Id. 

18.  It  was  permissible  for  a  witness  to  testify  that  the  report  of  the  travel- 
ing board  of  land  commissioners  on  file  in  the  General  Land  Office  showed  that 
land  certificates  had  been  issued  to  certain  persons,  and  that  the  numbers  of  the 
certificates  as  stated  in  the  report  were  not  their  real  numbers,  where  the  report 
was  read  in  evidence,  as  this  did  not  contradict  the  report,  but  was  explanatory 
of  it.    Id. 

19.  It  was  competent  for  a  witness  who  was  not  an  expert,  nor  a  civil  engi- 
neer, to  testify  that  there  were  depressions  in  plaintiff's  land  which  the  culverts 
in  a  railway  embankment  did  not  drain,  and  for  which  no  openings  were  pro- 
vided, since  this  did  not  involve  matters  of  scientific  knowledge.*  Railway  v. 
Steele,  328. 

20.  In  an  action  for  damages  caused  by  the  overflow  of  a  creek  across  which 
defendant  had  built  a  dam  some  distance  below  plaintiff's  land,  it  was  error  to 

1  exclude  the  testimony  of  a  civil  engineer  of  long  experience  in  constructing  such 
dams  and  observing  their  effects  and  who  had  made  a  topographical  survey  of 
the  premises,  to  the  effect  that  a  dam  of  the  height  and  at  the  place  of  the  one 
in  question  could  not  cause  an  overflow  of  plaintiff's  land  or  have  any  effect 
in  causing  it.    Railway  v.  Cochrane,  383. 

21.  Where  plaintiff  alleged  the  levy  of  the  execution  through  sale  under  which 
he  claimed  as  of  July  11th,  and  the  sheriff's  return  showed  it  as  of  July  8th, 
the  variance  was  immaterial.    Weinert  v.  Simang,  435. 

22.  Where  a  motion  was  made  to  strike  out  a  notary's  certificate  tova  deposi- 
tion, certifying  that  the  witness  had  refused  to  answer  the  questions,  and  evi- 
dence was  heard  as  to  the  truth  or  falsity  of  the  certificate,  the  action  of  the 
court  in  denying  the  motion  and  refusing  to  allow  the  witness  to  testify  at  the 
trial  will  not  be  revised  in  the  absence  from  the  record  of  the  evidence  so 
heard.    Id. 

23.  Positive  evidence  that  a  letter  was  not  received  rebuts  the  presumption 
of  its  receipt  arising  from  the  fact  that  it  was  duly  mailed.  Insurance  Co.  v. 
Heath,  445. 

24.  Where  it  is  shown  in  an  action  for  personal  injuries  that  plaintiff  has 
been  in  part  permanently  disabled  in  his  earning  capacity,  mortuary  tables  of 
life  expectancy  are  admissible  in  evidence.    Railway  v.  Mangham,  486. 
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25.  In  an  action  by  heirs  on  a  note  to  their  deceased  ancestor  testimony  by 
the  defendant  makers  that  the  deceased  got  from  them  a  lot  of  wood  in  pay- 
ment, and  as  to  a  settlement  of  accounts  between  one  of  the  makers  and  de- 
ceased, and  that  some  of  the  makers  signed  the  note  only  as  sureties,  was  inad- 
missible oyer  objection  that  the  witnesses  were  parties  and  the  testimony  in- 
hibited by  the  statute  because  relating  to  and  involving  transactions  with  the 
deceased.    Neitch  v.  Hillman,  544. 

26.  When  it  is  manifest  from  the  record  that  the  court  was  influenced  by 
illegal  testimony  admitted  over  objection  duly  reserved,  the  judgment  will  be 
reversed,  although  there  is  some  competent  evidence  to  support  it.    Id. 

27.  Where  an  insurance  agent's  written  commission  had  been  sent  to  the  at- 
torneys of  the  defendant  insurance  company  at  W.,  in  another  county,  and  dur- 
ing the  trial  and  after  secondary  evidence  of  its  contents  had  been  offered  and 
objected  to,  notice  was  given  defendant's  counsel  to  produce  the  commission, 
and  he  testified  that  he  could  not  then  produce  it  for  want  of  time  to  obtain  it 
from  W.,  such  notice  to  produce  was  insufficient  to  authorize  the  introduction  of 
the  secondary  evidence.    Association  v.  Bearden,  569. 

28.  Error  in  excluding  declarations  offered  as  res  gestae  is  harmless  where 
the  declarants  themselves  testified  as  witnesses  to  the  same  effect.  Railway  t. 
Cornell,  596. 

29.  The  admission  in  evidence  of  a  judgment  binding  one  plaintiff,  who  was  a 
party  to  it,  is  not  ground  for  reversal  as  to  the  others,  who  were  not;  to  be 
entitled  to  complain  they  should  have  requested  an  instruction  limiting  its  ap- 
plication.   King  v.  Henderson,  601. 

30.  Record  of  probate  proceedings  whereby  an  interest  in  lands  of  which  the 
estate  was  half  owner  was  conveyed  as  compensation  for  an  agent  who  located 
the  certificates  and  secured  patents,  was  admissible  against  those  claiming  under 
the  owner  of  the  other  half  interest,  and  not  parties  to  the  probate  proceedings, 
where  the  issue  of  ratification  on  their  part  of  the  contract  for  location  and  the 
conveyance  was  involved.    Lane  v.  De  Bode,  602. 

31.  The  testimony  of  a  witness  on  a  former  trial  of  the  case,  since  deceased, 
may  be  shown  in  evidence,  but  not  what  he  offered  to  testify  to,  but  did  not  be- 
cause it  was  excluded.    Id. 

Exceptions. 
See  Appeal,  2. 

Execution. 

See  Evidence,  21;  Judgment,  3. 

1.  Where  a  defendant  in  execution  pointed  out  to  the  officer  for  levy  certain 
lots  not  occupied  by  him  at  that  time,  he  was  not  estopped  from  attacking  as 
illegal  a  levy  which  the  officer  nevertheless  made  on  his  personal  property  by 
reason  of  the  fact  that  in  a  former  suit  he  had  resisted  foreclosure  of  a  mort- 
gage on  the  lots  on  the  ground  that  they  were  homestead  at  the  time  the  mort- 
gage was  given.    Beck  v.  Avindino,  500. 

2.  Where  the  defendant  in  execution  pointed  out  to  the  officer  for  levy  cer- 
tain town  lots  by  giving  verbally  their  lot  and  block  numbers,  and  the  officer 
knew  what  property  was  thus  designated,  but  refused  to  levy  on  it  for  a  reason 
other  than  want  of  description,  there  was  a  sufficient  compliance  with  the  statute 
as  to  pointing  out  the  property,  although  it  appears  to  contemplate  that  a  writ- 
ten description  of  the  property  by  metes  and  bounds  shall  be  furnished  to  the 
officer.    Rev.  Stats.,  art.  2344.    Id. 

3.  Where  plaintiff  in  execution  bid  in  the  goods  levied  on  and  at  once  sold 
them  for  the  amount  of  the  bid  to  a  third  party,  and  such  party,  for  the  same 
amount,  sold  them  to  defendant,  who  thus  got*  them  back  for  an  amount  less 
than  that  of  the  judgment  debt,  defendant  was  not  entitled  to  recover  damages 
of  plaintiffs  for  illegality  in  the  levy,  and  this  although  the  sale  by  which  he  got 
back  the  goods  was  a  conditional  one,  the  title  to  remain  in  the  seller  until  de- 
fendant had  finished  paying  the  price.    Id. 

Execution  Sale. 

Restraining  by  injunction.    See  Collateral  Attack. 

Where  a  sheriff's  deed  conveyed  all  the  right,  title,  and  interest  of  the  de- 
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fendant  in  execution  in  and  to  2300  acres  of  land,  forming  a  part  of  the  Ben- 
jamin Page  survey,  and  extrinsic  evidence  showed  that  the  defendant  owned  at 
the  date  of  the  levy  and  sale  an  undivided  one-half  interest  in  not  less  than 
2840  acres  of  the  survey,  after  deducting  what  had  been  previously  sold  to  others, 
such  description  was  insufficient  to  identify  the  land  attempted  to  be  conveyed. 
Had  the  deed  purported  to  convey  all  the  interest  of  defendant  in  the  Page 
survey,  estimated  at  2300  acres,  or  the  evidence  shown  that  he  owned  a  segre- 
gated tract  of  2300  acres  of  the  survey,  the  description  might  have  sufficed. 
Boyce  v.  Hornberger,  337. 

Exemplary  Damages. 
See  Damages,  2. 

Exempt  Property. 
See  Execution. 
Crops  grown  on  homestead  land.    See  Homestead,  7,  12. 

Exhausting  Security. 
See  Tax  Sale,  2. 

Exhibit. 

See  Evidence,  15. 

Expert  Testimony. 

See  Evidence,  17,  10,  20;  Insanity,  2. 

Express  Messenger. 
See  Fellow -Servant,  1. 

Expulsion  from  Order. 

Failure  to  appeal  to  supreme  council.    See  Mutual  Benefit  Insurance,  3,  4. 

Failure  of  Consideration. 

Where  defendant  pleaded  failure  of  consideration  and  another  defense,  but 
introduced  no  evidence  in  support  of  the  former  plea,  it  was  error  to  refuse  a 
charge  withdrawing  the  issue  of  failure  of  consideration  from  the  jury.  Bank 
v.  McGinty,  539. 

False  Imprisonment. 

1.  Plaintiff  rode  on  a  freight  train  with  permission  of  a  brakeman  to  whom 
he  paid  part  fare,  and  upon  reaching  a  station  at  night  and  while  it  was  raining, 
the  depot  being  closed,  he  entered  a  box  car  of  defendant,  and  the  dispatcher, 
seeing  him  asleep  there,  and  acting  under  general  instructions  from  the  agent, 
locked  the  door  and  informed  the  agent,  who  reported  to  the  sheriff  that  he  had 
a  vagrant,  and  caused  his  arrest  and  imprisonment  without  a  warrant,  though 
he  was  not  in  fact  a  vagrant.  Held,  that  the  detention  and  imprisonment  in 
the  box  car  was  unlawful,  since  plaintiff's  presence  there,  though  wrongful,  did 
not  justify  force  in  restraining  him  of  his  liberty.    Railway  v.  Parker,  264. 

2.  Since  the  agent  had  charge  of  the  car  and  it  was  his  duty  to  protect  it 
from  trespassers,  his  action  in  detaining  plaintiff  therein  and  having  him  ar- 
rested and  imprisoned  was  within  the  scope  of  his  employment,  and  the  fact 
that,  in  exercising  such  authority,  he  committed  a  tort,  did  not  relieve  the  rail- 
way company  of  liability  for  the  wrongful  act.    Id. 

3.  In  an  action  by  plaintiff  for  false  imprisonment  wherein  no  punitory  dam- 
ages were  claimed,  the  court  properly  charged  the  jury  not  to  consider  evidence 
as  to  whether  or  not  plaintiff  rightfully  or  wrongfully  entered  the  box  car,  or 
had  been  guilty  of  unlawfully  riding  upon  a  train,  since  this  could  not  affect  his 
right  to  recover  the  actual  damages  sustained.    Id. 

4.  That  the  agent  made  no  specific  charge  against  plaintiff,  and  that  the  offi- 
cer, after  the  arrest,  made  the  charge  on  which  he  detained  him  one  of  unlaw- 
fully riding  on  a  freight  train,  did  not  relieve  the  railway  company  of  liabil- 
ity.   Id. 
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5.  Plaintiff's  plea  of  guilty  to  the  charge  of  unlawfully  riding  on  a  freight 
train,  entered  in  the  justice  court  in  order  to  secure  his  release  from  imprison- 
ment, was  no  bar  to  his  recovery  of  the  damages  that  accrued  up  to  the  time 
of  such  release  and  while  he  was  being  held  without  any  warrant  ever  haying 
been  issued  for  his  arrest.    Id. 

False  Representations. 
See  Fraud. 

As  ground  for  rescission.    See  Sale. 
As  rendering  void  release  by  beneficiary.    See  Life  Insurance,  4. 

Fees. 

See  Cities,  1;  Contract  for  Location,  1. 

Fellow-Servants. 
See  Master  and  Servant,  4. 

1.  An  express  messenger  in  charge  of  a  car  and  a  guard  employed  to  go  with 
the  car  to  protect  it  from  robbers  are  fellow-servants,  and  the  fellow-servants' 
statute  does  not  apply  to  express  companies  so  as  to  render  them  liable  for 
injuries  caused  by  the  negligence  of  a  fellow-servant.    Wells  v.  Page,  489. 

2.  An  express  messenger  in  arranging  the  express  matter  in  his  car  is  acting 
within  the  ordinary  scope  of  his  duties  as  servant,  and  a  fellow-servant  can  not 
recover  for  an  injury  resulting  from  the  negligent  manner  in  which  the  arrang- 
ing is  done,  since  the  risk  of  such  danger  is  assumed  in  accepting  the  employ- 
ment.   Id. 

Fences. 

See  Killing  Stock,  4. 

Field  Notes. 
See  Deed,  10. 

Filing. 
Of  claim  for  damages  in  90  days.    See  Telegraph  Company,  19. 
Of  application  to  purchase  on  Sunday.    See  School  Lands,  9,  10,  11. 

Final  Judgment. 
See  Garnishment,  2;  Justice  Court,  1. 

Findings  of  Fact. 
See  Appeal,  7. 

Fines. 
As  device  to  cover  usury.    See  Usury,  4. 

Fire  Insurance. 
See  Appeal,  10. 

1.  Where  a  fire  policy  provided  that  proofs  of  loss  should  be  made  within 
sixty  days,  and  that  if  the  parties  disagreed  as  to  the  amount  of  the  loss  it 
should  be  determined  by  appraisers  and  the  loss  should  not  be  payable  until 
sixty  days  after  the  receipt  by  the  company  of  the  proofs  of  loss  accompanied 
by  the  award  of  the  appraisers,  if  appraisement  had  been  required,  a  demand 
for  appraisement  came  too  late  where  made  more  than  sixty  days  after  the  lrea, 
and  after  proofs  thereof  had  been  received  and  retained  by  the  company  for  more 
than  three  weeks.    Insurance  Co.  v.  Heath,  203. 

2.  Where  the  uncontradicted  evidence  showed  the  loss  to  be  more  than  the 
face  of  the  policy,  errors  in  the  charge,  if  any,  as  to  how  the  value  of  the  prop- 
erty should  be  estimated,  were  harmless.    Id. 

3.  Where  the  property  was  insured  in  the  name  of  a  firm  composed  of  two 
partners,  an  action  for  loss  of  the  property  was  properly  brought  in  the  firm 
name,  and  there  was  no  variance  because  the  proof  snowed  that  the  ownership 
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of  the  property  was  in  one  of  the  partners  and  that  the  other  was  only  a  nom- 
inal partner.    Id. 

4.  Where  there  is  no  misrepresentation  as  to  the  ownership,  the  mere  fact 
that  goods  owned  by  one  person  are  insured  in  a  firm  name  which  he  uses  and 
in  which  he  carries  on  the  business  will  not  avoid  the  policy,  and  it  does  not 
affect  the  case  that  the  other  member  of  the  firm  is  a  clerk  in  the  store.  Insur- 
ance Co.  v.  Heath,  445. 

5.  Where  the  insurance  company  relied  as  a  defense  on  failure  to  make  an 
appraisement,  which  must  have  been  required  within  sixty  days  of  loss,  and  was 
notified  in  advance  that  plaintiff  would  plead  waiver,  but  made  no  effort  to  ob- 
tain the  testimony  of  the  officer  who  had  seen  the  demand,  it  was  not  entitled 
to  a  continuance.    Id. 

6.  A  demand  for  an  appraisal  comes  too  late  where  made  six  months  after 
the  fire  and  five  months  after  proofs  of  loss  have  been  received  and  retained  with- 
out objection,  and  the  policy  required  proofs  of  loss  within  sixty  days,  to  be 
accompanied  by  an  award  when  appraisal  had  been  required.    Id. 

7.  Where  concurrent  insurance  is  permitted  by  the  policy,  it  may  be  on  a 
portion  of  the  property  only,  and  in  such  case  it  will  not  be  treated  as  on  the 
whole  property  in  prorating  the  loss.    Id. 

8.  Where  the  loss  exceeded  the  whole  of  the  insurance,  an  insurer  could  not 
complain  that  the  court  deducted  certain  concurrent  insurance  from  the  total 
loss  and  made  the  sum  remaining  the  basis  of  liability.    Id. 

9.  Where  the  owner  of  property  destroyed  by  fire  sued  an  insurance  company 
for  its  value  upon  an  agreement  to  insure  it  made  by  defendant's  agent,  no 
policy  having"  been  issued,  the  case  was  not  one  where  the  agent's  authority  was 
only  collaterally  involved  and  therefore  provable  by  secondary  evidence  of  it 
without  notice  to  produce  the  written  commission.    Association  v.  Bearden,  569. 

10.  In  an  action  against  an  insurance  company  for  the  value  of  property  de- 
stroyed by  fire  plaintiff's  petition  must  allege  that  he  was  the  owner  of  the 
property  at  the  date  of  the  contract  of  insurance.    Id. 

Fireman* 

Held  not  to  have  assumed  risk  from  running  into  an  open  switch.  See  Negli- 
gence, 17. 

Foreclosure. 

See  Community  Property,  2;  Innocent  Purchaser,  2;  Mechanic's  Lien,  2;  Tax 
Sale;  Vendor's  Lien,  1. 

Foreign  Corporation, 

Suing  without  permit  from  the  State.    See  Trespass  to  Try  Title,  16. 

Foreman. 

Negligence  of,  concurring  with  that  of  fellow-servant.  See  Master  and  -Serv- 
ant, 10. 

Forfeit 

See  Building  Contract,  7;  Contract  to  Sell  Land,  1,  3,  5;  Vendor  and  Ven- 
dee, 1. 

Forfeiture. 

See  School  Lands,  6. 

Fraud. 

See  Abstract  of  Judgment,  2;  Divorce,  1;  Estate  in  Expectancy,  1;  Home- 
stead, 17;  Incorporation  of  Towns,  2;  Life  Insurance,  4;  Principal  and  Agent,  3. 

1.  In  an  action  to  cancel  a  conveyance  for  fraud,  allegations  in  the  petition 
that  the  grantee  knew  the  value  of  the  property  when  the  sale  was  made  and 
fraudulently  concealed  it  from  the  grantor,  knowing  that  he  was  ignorant  of  its 
real  value,  are  material  where  made  and  taken  with  other  appropriate  pleadings. 
Wells  v.  Houston,  619. 

2.  In  such  action  evidence  of  the  friendly  relations  of  the  parties  may  be 
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considered  in  connection  with  other  facts  and  circumstances  in  determining 
whether  fraud  was  practiced  in  obtaining  the  deed,  and  such  relations  need 
not  be  specially  pleaded  in  order  to  admit  proof  thereof.    Id. 

3.  Where,  in  an  action  to  cancel  a  deed  for  fraud,  the  charge  required  a 
finding  by  the  jury  of  matters  well  pleaded  and  sufficient  to  authorize  the 
cancellation  on  the  ground  of  fraud,  mental  incapacity  of  the  grantor  and  in- 
adequacy of  price,  and  the  evidence  was  sufficient  to  sustain  the  findings  for 
plaintiff  therein,  it  was  harmless  error  that  the  charge  also  required  a  finding 
as  to  other  matters  the  submission  of  which  was  not  justified  by  the  evi- 
dence.   Id. 

4.  The  question  of  ratification  is  one  of  fact  for  the  jury  where  there  is  evi- 
dence tending  to  show  that  at  the  time  of  the  alleged  ratification  the  grantor 
had  no  more  knowledge  of  the  facts  and  fraud  than  at  the  time  of  the  convey- 
ance.   Id. 

5.  A  charge  that  the  jury  should  find  that  the  conveyance  was  procured  by 
fraud  if  the  consideration  was  so  inadequate  as  to  shock  the  conscience  was 
error  as  being  on  the  weight  of  evidence;  but  the  error  was  harmless  where 
the  evidence  was  sufficient  to  establish  fraud  and  that  the  grantor  had  not 
mental  capacity  enough  to  know  what  he  was  doing,  and  it  was  not  shown 
that  an  adequate  consideration  was  paid  for  that  part  of  the  property  conveyed 
consisting  of  an  estate  in  expectancy.    Id. 

Fraudulent  Conveyance. 

1.  A  transfer  of  property  in  trust  for  the  wife  and  children  of  the  assignor 
and  not  supported  by  a  consideration  is  void  as  in  fraud  of  creditors.  Grivfls 
v.  Smith,  150. 

2.  A  wife  having  borrowed  money  to  pay  taxes  on  her  separate  property, 
"loaned"  it  to  her  husband  for  the  same  purpose  and  he  paid  the  taxes;  this 
constituted  no  debt  of  the  husband  to  the  wife  which  could  support  a  transfer 
of  his  property  for  her  benefit,  otherwise  voluntary,  as  against  the  claim  of  his 
creditor;  the  money  borrowed  by  her  was  community,  not  her  separate  prop- 
erty ;  and  if  her  separate  estate,  his  indebtedness  to  her  for  it  was  canceled  by 
his  using  it  to  pay  her  taxes.    Id, 

Freeholder. 
See  Stock  Law  Election,  1. 

Frightening  Horse. 
See  Railroads,  4. 

Fundamental  Error. 

See  Appeal,  1,  5,  10;  Jurisdiction,  2. 

Garbage. 

Deposit  of,  as  constituting  nuisance.    See  Municipal  Corporation,  1. 

Garnishment. 

1.  Where  an  application  for  garnishment  against  two  parties  alleged  that 
both  owed  the  defendant  debtor,  and  asked  that  writ  of  garnishment  be  issued 
to  each  of  such  parties,  but  without  allegation  of  a  joint  indebtedness  or  joint 
possession  of  effects,  the  clerk  of  court  was  not  authorized  to  docket  the  two 
separate  causes  as  one  suit.    Deposit  Co.  v.  Seymour,  542. 

2.  The  two  causes  in  garnishment  having  been  improperly  docketed  as  one 
suit,  and  one  of  the  parties  having  answered  therein,  a  judgment  against  it  wis 
final,  although  there  was  no  disposition  as  to  the  other  party  who  did  not  an- 
swer and  was  not  required  to  answer.    Id. 

General  Demurrer. 
See  Appeal,  5. 

General  Issue. 
In  trespass  to  try  title.    See  Nonsuit,  2. 
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General  Land  Office. 
See  Public  Domain. 

Proof  of  matters  in.    See  Evidence,  16,  17,  18. 
Filing  application  in,  on  Sunday.    See  School  Lands,  9,  10,  11. 

General  Reputation. 
See  Insanity,  1;  Master  and  Servant,  15. 

Good  Faith. 

See  Appeal,  11;  Abstract  of  Judgment,  2;  Compromise,  2;  Homestead,  2; 
Vendor  and  Vendee,  1. 

Guardianship. 
See  Practice  on  Appeal,  5;  Probate  Court,  1,  2,  3. 

1.  Article  1917,  Revised  Statutes,  providing  for  vacating  letters  of  administra- 
tion, granted  to  one  person,  on  application  of  another  who  has  a  prior  right 
thereto  under  the  statute,  applies,  by  force  of  article  2558,  equally  to  letters  of 
guardianship.    Heinemier  v.  Arlitt,  140. 

2.  The  kindred  of  a  minor  by  blood  have  a  prior  right  to  his  guardianship 
over  that  of  a  stepmother.    Id. 

3.  The  statute  gives  to  any  person  aggrieved  the  right  of  appeal  to  the  dis- 
trict court  from  an  order  of  the  probate  court  approving  the  final  account  of  a 
guardian,  and  it  is  therefore  error  for  the  district  court  to  dismiss  such  an 
appeal  for  want  of  jurisdiction.  Rev.  Stats.,  arts.  2255,  2558.  Magness  v. 
Berry,  567. 

4.  Where,  pending  such  appeal,  the  guardian  dies  intestate,  his  heirs  may  be 
made  parties  m  his  stead  where  there  is  no  administration  on  his  estate  and  no 
necessity  therefor.    Rev.  Stats.,  art.  1249.    Id. 

Habitual  Drunkard. 
See  Trial,  3. 

Handcar. 
Operation  of,  is  within  the  Fellow-Servants  Act.    See  Railroads,  7. 

Handwriting. 
See  Evidence,  17. 

Harmless  Error. 
See  Camera  of  Passengers,  4;  Charge,  6:  Fraud,  3;  Practice  on  Appeal,  1,  5. 

Headlight. 
See  Land  Certificate,  1. 

Hearsay. 

See  Evidence,  10,  13;  Insanity,  2;  Negligence,  5. 

Where  the  date  on  which  a  person  was  buried  was  a  material  and  contro- 
verted fact,  evidence  of  such  fact  by  an  entry  in  the  books  of  an  undertaker 
stating  the  burial  as  on  a  certain  date,  was  objectionable  on  the  ground  of  hear- 
say where  it  was  shown  that  the  employe  who  made  and  testified  to  the  entry 
did  not  know  of  his  own  knowledge  when  the  burial  took  place  and  appears  to 
have  made  the  entry  before  the  burial.    Telegraph  Co.  v.  Lovely,  584. 

Heirs. 

See  Agent,  1;  Common  Source,  1;  Community  Property,  2;  Estate  in  Ex- 
pectancy, 1;  Probate  Court,  2. 

Homestead. 

See  Execution,  1. 

Husband  may  convey  alone  in  satisfaction  of  purchase  money.  See  Husband 
and  Wife,  1. 

Simulated  sale  of  to  raise  money.    See  Qomestead,  16;  Principal  and  Agent,  2. 
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1.  Where  a  husband  and  wife,  owning  contiguous  tracts  of  land,  all  of  which 
were  used  for  homestead  purposes,  designated  200  acres  thereof  for  their  home- 
stead, and  then  mortgaged  the  other  parts,  the  lien  so  created  was  valid  if  the 
designation  was  made  in  good  faith,  although  it  covered  land  in  cultivation  and 
more  distinctly  used  for  homestead  purposes  than  certain  pasture  land  included 
in  the  designation;  and  hence,  in  an  action  to  foreclose  the  mortgage,  defended 
on  the  ground  that  it  covered  homestead  property,  it  was  misleading  for  the 
court's  charge  to  define  the  homestead  as  the  place  of  residence,  including  200 
acres,  "used  by  the  head  of  the  family  for  toe  maintenance  of  himself  and 
family,"  etc.,  since  this  ignored  the  effect  of  the  designation.  Gleed  v.  Pick- 
ett, 101. 

2.  In  such  action  of  foreclosure,  where  the  evidence  as  to  the  use  of  the  mort- 
gaged land  was  meager,  and  there  was  other  evidence  suggesting  that  the  desig- 
nation might  have  been  a  mere  pretext  to  avoid  the  laws  inhibiting  the  crea- 
tion of  a  lien  on  the  homestead,  it  was  proper  for  the  court  to  submit  to  the 
jury  the  issue  of  whether  the  land  mortgaged  was  homestead  or  not.   Id. 

3.  The  mere  depositing  of  dirt  upon  a  lot  to  fill  depressions  is  not  such  an  set 
of  preparation  as  would,  in  connection  with  intention,  give  it  the  homestead 
character.     Churchwell  v.  Sweeney,  166. 

4.  In  order  to  impress  an  unimproved  lot  with  the  homestead  character  there 
must,  in  addition  to  the  intention,  be  a  preparation  to  improve  of  such  charac- 
ter and  extent  as  to  manifest  beyond  doubt  the  purpose  to  complete  the  im- 
provements and  reside  upon  the  place  as  a  home.    Id. 

5.  A  written  option  for  a  lease  of  four  years  on  land  that  is  part  of  a  home- 
stead, given  by  the  husband  but  not  signed  by  the  wife,  can  not  be  enforced. 
Miller  v.  Gray,  183. 

6.  Ownership  of  the  fee  is  not  essential  to  the  existence  of  the  homestead, 
which  may  even  be  of  such  nature  as  to  be  a  mere  chattel,  or  a  leasehold  interest 
Moore  v.  Graham,  235. 

7.  Ungathered  crops  growing  upon  a  homestead  are  exempt  from  execution, 
since  a  levy  thereon  and  gathering  them  would  involve  an  invasion  of  the  home- 
stead right.    Id. 

8.  Where  ungathered  crops  on  a  homestead  are  unlawfully  levied  on  and  ap- 
propriated, the  value  of  the  crops  affords  the  measure  of  damages,  so  far  as  the 
mere  conversion  is  concerned.     Id. 

9.  Evidence  that  a  crop  of  cotton  was  thrice  picked  over  after  a  levy  on  K, 
sufficiently  shows  that  the  crop  was  not  matured  at  the  date  of  the  levy,  and 
warranted  the  court  in  refusing  to  charge  upon  the  theory  that  the  crop  wai 
matured  and  therefore  subject  to  levy.    Id. 

10.  A  homestead  may  consist  of  several  separate  parcels  of  leased  land,  and  it 
is  not  necessary  that  they  should  be  contiguous,  or  be  acquired  at  the  same  time, 
or  from  the  same  landlord;  and  there  need  not  be  such  use  of  the  subsequently 
leased  tract  as  would  amount  to  an  original  designation  of  a  homestead.   Id. 

11.  Where  the  defendant  claimed  damages  for  a  levy  on  his  crops,  on  the 
ground  that  they  were- a  part  of  his  homestead,  which  was  on  leased  premises, 
the  plaintiff  could  not,  in  defense,  raise  the  issue  of  whether  defendant,  who  *ai 
a  sub-lessee  of  the  land,  was  occupying  with  the  consent  of  the  owner.   Id. 

12.  Where  crops  levied  upon  by  attachment  and  converted  by  the  plaintiff 
were  exempt  from  execution,  and  the  defendant  recovered  in  reconvention  there- 
for no  more  than  his  actual  damages,  the  amount  so  recovered  by  him  could  not 
be  offset  by  the  judgment  for  plaintiff  on  his  debt,  since  if  this  could  be  done,  the 
exemption  would  be  rendered  ineffective.    Id. 

13.  Whether  a  remainderman  can  acquire  a  homestead  right  in  the  land  during 
the  life  estate,  his  possession  and  occupancy  thereof  being  permissive  and  he 
managing  the  property  for  the  holder  of  the  life  estate,  is  doubted,  hat  not 
decided.     Anderson  v.  Carter,  240. 

14.  Where  the  homestead  is  the  separate  property  of  the  husband,  his  deed 
thereof  in  which  the  wife  does  not  join  will  operate  as  a  conveyance  where  he 
afterwards  leaves  the  place  and  acquires  another  homestead.    Id. 

15.  Where  the  surviving  wife  exercised  her  right  of  possession  of  the  home- 
stead, and  the  son  of  the  deceased  husband  resided  thereon  with  his  family  by 
her  permission,  managing  the  place  for  her,  limitations  did  not  run  in  hi* 
favor.    Id. 
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16.  The  owners  of  a  homestead  executed  a  simulated  deed  of  it  to  a  sister 
living  with  them  for  the  purpose  of  borrowing  money  on  the  notes  given  by  her 
for  the  pretended  purchase  price,  and  in  an  action  to  foreclose  the  lien  thus 
created,  against  which  the  homestead  right  was  asserted,  the  court  charged  that 
the  fact  that  the  purchaser  of  the  notes  knew  that  the  property  was  homestead 
and  that  the  grantors  continued  to  reside  thereon  win  the  grantee  was  not  suffi- 
cient to  put  such  purchaser  on  inquiry  as  to  whether  the  deed  was  simulated. 
Held,  that  this  was  a  correct  statement  of  the  legal  effect  of  the  possession,  and 
not  erroneous  as  being  on  the  weight  of  evidence.    Cooper  v.  Ford,  253. 

17.  A  wife  who  joins  with  her  nusband  in  a  simulated  deed  of  the  homestead 
to  enable  him  to  raise  money  on  the  notes  given  for  the  pretended  price  is 
estopped  to  deny  the  validity  of  the  lien  so  created  as  against  an  innocent  pur- 
chaser of  the  notes.    Id. 

18.  In  an  action  of  foreclosure  brought  on  vendor's  lien  notes  given  on  a  sale 
of  homestead  property,  an  affidavit  made  by  the  grantor  husband  at  the  time  of 
the  sale,  that  the  deed  was  made  in  good  faith,  was  admissible  against  the  wife 
to  show  that  plaintiff  was  an  innocent  purchaser  of  the  notes.    Id. 

19.  Where  defendant,  having  his  homestead  on  land  the  separate  property  of 
his  deceased  wife,  rented  it  out  and  bought  another  tract  and  removed  with  his 
family  to  it  with  the  intention  of  making  that  his  home  in  the  future,  there  was 
an  abandonment  of  the  former  homestead,  and  although  he  removed  back  to  it 
a  year  later,  he  could  no  longer  assert  as  against  the  heirs  of  the  wife  the  right 
given  him  by  the  constitution  to  use  the  property  so  long  as  he  should  elect  to 
occupy  it  as  a  homestead.    Const.,  art.  16,  sec.  52.    Moss  v.  Smith,  448. 

20.  The  same  rules  govern  in  the  case  of  an  abandonment  of  the  homestead  by 
a  surviving  husband  or  wife  as  control  in  other  cases  of  abandonment  of  home- 
stead rights.    Id. 

21.  An  abandonment  of  a  homestead  may  be  shown  without  proof  that  the 
owner  has  acquired  another.  Const.,  sec  51,  art.  16,  construed.  Beck  v.  Avin- 
dino,  500. 

Husband. 
Deed  by,  as  agent  of  wife.    See  Deed,  15. 
Deed  by,  to  the  wife.    See  Wife's  Separate  Property,  2. 
Deed  by,  of  homestead,  without  wife  joining.    See  Husband  and  Wife. 

Husband  and  Wife. 

See  Community  Property;  Homestead;  Marriage;  Wife's  Separate  Property. 

In  this  case,  an  action  to  recover  a  town  lot,  brought  by  one  to  whom  the 
husband  had  conveyed  it  in  satisfaction  of  purchase  money  due  thereon,  the 
wife  joined  as  a  party  defendant,  setting  up  homestead  rights  in  the  property 
and  that  she  had  not  joined  in  the  conveyance,  the  judgment  in  plaintiff's  favor 
is  affirmed  as  being  supported  by  the  finding  of  the  jury  that  the  husband,  act- 
ing in  good  faith,  conveyed  the  lot  in  satisfaction  of  purchase  money  due  on  it, 
and  that  the  conveyance  was  not  intended  as  a  mortgage.    Loftin  v.  Sleet,  41. 

Idem  Sonans. 
See  Deed,  13. 

Inadequacy  of  Price. 

See  Fraud,  5;  Tax  Sale,  7. 

Incorporation  of  Towns. 

1.  Under  the  statute  providing  that  when  satisfactory  proof  is  made  to  the 
county  judge  that  a  town  contains  one  thousand  or  more  inhabitants  he  shall, 
upon  due  petition  therefor,  order  an  election  to  determine  the  question  of  incor- 
poration, his  decision  that  the  town,  or  designated  territory,  contains  the  requi- 
site number  of  inhabitants  is  conclusive,  and  can  not  be  attacked  by  an  action 
to  enjoin  him  from  entering  up  on  the  records  the  result  of  the  election,  on  the 
ground  that  he  had  been  fraudulently  deceived  as  to  there  being  the  required 
number  of  inhabitants.    Rev.  Stats.,  arts.  385,  580,  581.    Word  v.  Schow,  120. 

2.  False  representation  made  to  the  county  judge  as  to  the  number  of  inhab^ 
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itants  did  not  in  itself  render  his  decision  as  to  the  number  fraudulent  and  void, 
and  the  statute  has  made  no  provision  for  the  correction  of  an  error  by  him  in 
such  a  case.     Id. 

Independent  School  District. 
Apportionment  of  funds  to.    See  School  Fund. 

Indorser. 
See  Principal  and  Surety,  3. 

Inference. 
Upon  inference  not  allowable.    See  Master  and  Servant,  12. 

Injunction. 

See  Eminent  Domain,  1;  Judgment,  1;  Jurisdiction,  6;  Mandamus,  2. 

Where  plaintiff  sued  for  an  injunction  to  restrain  a  trespass  upon  land,  and 
after  dissolution  in  chambers  of  the  temporary  injunction  granted,  filed  sew 
pleadings  making  the  action  one  of  trespass  to  try  title  with  no  prayer  for  an 
injunction,  the  action  for  injunction  was  abandoned,  and  the  appellate  court  will 
not  determine  whether  the  temporary  injunction  was  properly  dissolved,  no  such 
issue  being  raised  by  the  pleading  now  in  the  case.    Fant  v.  Pasture  Co.,  530. 

Innocent  Purchaser. 
See  Equitable  Title;  Quitclaim;  Vendor's  Lien,  6. 

1.  A  party  charged  by  the  recitals  in  his  own  chain  of  title  with  notice  of  an 
adverse  title  can  not  be  an  innocent  purchaser  as  to  such  latter  title.  Lumber 
Co.  v.  Gwin,  1. 

2.  Where  a  surety  purchases  at  a  foreclosure  sale  the  land  of  one  who  is  in- 


although 
and  his  principal.    McLaw  v.  Sullivan,  247. 

3.  Plaintiff  can  not  be  protected  as  an  innocent  purchaser  of  notes  sued  on 
against  the  plea  of  defendant  to  rescind  the  sale  on  which  they  were  given  for 
misrepresentations,  where  the  record  fails  to  show  that  the  notes  were  made 
payable  to  order  or  bearer.    Ellis  v.  Hahn,  395. 

Insanity. 

1.  In  an  action  on  a  note  and  mortgage  wherein  the  insanity  of  the  maker 
was  pleaded  in  defense,  insanity  could  not  be  proved  by  evidence  that  the  gen- 
eral reputation  of  the  maker  in  the  community  in  which  he  lived  was  that  of  an 
insane  person.     Bank  v.  McGinty,  539. 

2.  Nor  could  a  physician  testify  as  a  witness  in  the  case,  expressing  his  opin- 
ion as  to  the  insanity  of  the  maker  based  upon  what  had  been  told  him  by 
others;  but  as  an  expert  he  might  state  such  opinion  where  it  was  based  on  facts 
detailed  by  other  witnesses  in  the  case.    Id. 

3.  Notice  to  plaintiff  bank  of  the  mental  condition  of  the  maker  of  the  note 
being  immaterial,  it  was  error  to  admit  testimony  as  to  the  statement  of  the 
bank's  cashier  that  he  thought  at  the  time  the  note  was  executed  that  the  maker 
was  of  unsound  mind.    Id. 

Inspection. 
See  Master  and  Servant,  1,  2,  8;  Negligence,  6,  7. 

Instructing  Verdict, 
See  Appeal,  9;  Jury  Trial;  Railroads,  16. 

Insurance. 

See  Attorney  Fees,  1;  Accident  Insurance;  Fire  Insurance;  life  Insurance; 
Mutual  Benefit  Insurance. 

Provision  making  policy  incontestable.    See  Compromise,  2. 
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Intention. 

See  Homestead,  4. 


Interest. 

See  Attorney  Fees,  2,  3;  County  Treasurer,  2;  Usury. 

Where  plaintiff  in  an  action  on  an  account  did  not  claim  interest,  and  the 
verdict  did  not  find  any  interest,  it  was  error  for  the  judgment  to  award  plain- 
tiff interest  on  the  account  from  its  date.    Butler  v.  Holmes,  48. 

Intervener. 

See  Pledge,  1;  Practice  on  Appeal,  3. 

Interstate  Commission. 

1.  Until  a  tariff  rate  of  the  Interstate  Railroad  Commission  is  established  and 
published  as  required  by  law,  it  is  not  binding  on  the  public,  and  a  contract  for 
a  different  rate  is  valid  and  enforcible.    Railway  v.  Leatherwood,  507. 

2.  Proof  of  the  publication  of  a  Commission  tariff  rate  is  insufficient  where  it 
fails  to  show  how  it  was  published  or  what  publication  thereof  was  required 
by  the  Commission,  and  evidence  that  it  was  on  file  in  a  railroad  office  and  acted 
on  by  that  company  does  not  suffice  to  show  that  it  has  been  legally  estab- 
lished   Id. 

Interstate  Message. 
See  Telegraph  Co.,  18. 

Intoxicating  Liquors. 
See  Local  Option  Election. 

Issues. 

Held  raised,  and  not  raised,  by  the  evidence.  See  Administrator's  Sale;  Build- 
ing Contract,  2;  Deed,  3;  Principal  and  Agent,  2;  Railroads,  26. 

Must  be  raised  by  the  pleadings.    See  Charge,  7. 

By  both  pleadings  and  evidence.  See  Community  Property,  4;  Failure  of  Con- 
sideration. 

Presumption  where  trial  was  upon  special  issues.    See  Appeal,  7. 

Issues  for  the  jury.  See  Life  Insurance,  3;  Negligence,  6,  15;  Master  and 
Servant,  9,   14. 

If  fact  be  conclusively  shown,  error  to  charge  upon  it  as  an  issue.  See  Rail- 
roads, 3. 

See,  also,  Res  Adjudicata,  1;  School  Land,  11;  Trespass  to  Try  Title,  9;  Trial, 
1;  Trial  of  Right  of  Property. 

Joinder. 
Of  wife  in  deed  and  in  oil  lease  of  homestead  land.    See  Homestead,  5,  14. 

Joint  Tortfeasors. 

See  Street  Crossing,  3. 

Judicial  Sale. 
See  Innocent  Purchaser,  2;  Vendor's  Lien,  6. 

Judgment. 

See  Abstract  of  Judgment;  Collateral  Attack;  Eminent  Domain,  7;  Evidence, 
30;  Garnishment,  2;  Trial  of  Right  of  Property,  1;  Vendor's  Lien,  5. 

1.  The  finality  of  the  judgment  for  plaintiff  against  the  original  defendants  is 
not  affected  by  the  fact  that  a  judgment  in  their  favor  over  against  another 
party,  attempted  to  be  brought  in  by  them  as  a  codefendant,  is  void  for  want 
of  jurisdiction  as  to  such  other  party,  where  the  issue  upon  which  plaintiff 
sought  to  recover  was  in  no  way  dependent  on  the  defendants'  right  to  recover 
against  such  third  party.    Butler  v.  Holmes,  48. 

2.  See  petition  held  to  state  a  good  cause  of  action  for  enjoining  execution 
and  the  prosecution  of  garnishment  upon  a  judgment,  it  having  been  obtained 
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without  service  of  process,  and  for  a  debt  not  owed,  and  without  defendant1! 

knowledge  till  it  was  sought  to  be  enforced.    Dashner  v.  Wallace,  151. 

3.  A  judgment  obtained  without  service  of  process  on  defendant  (falsely 
recited)  is  void  and  may  be  enjoined;  it  is  not  necessary  to  show  fraud  in  ob- 
taining it;  and  limitation  did  not  run  against  the  action  till  complainant  knew 
of  the  existence  of  the  judgment.    Id. 

4.  Where,  at  the  time  an  execution  was  issued,  the  judgment  was  void,  a 
subsequent  amendment  of  it  could  not  give  validity  to  the  execution.  Underwood 
v.  Brown,  163. 

5.  Where  in  an  action  against  a  principal  and  sureties,  the  judgment,  rendered 
separately  against  the  principal  and  the  sureties,  fails  to  provide  that  a  satis- 
faction of  tine  judgment  against  the  principal  will  be  a  satisfaction  of  that 
against  the  sureties  and  vice  versa,  it  will  be  reformed  on  appeal  so  as  to  have 
that  effect.    Robinson  v.  Chamberlain,  170. 

6.  Where  a  verdict  was  rendered  against  two  defendants  for  the  land  and  the 
damages  claimed  by  plaintiff,  a  judgment  thereon  against  both  defendants  for 
the  land,  but  against  only  one  of  them  for  the  damages,  was  unauthorized. 
Weinert  v.   Simang,  435. 

7.  Where  a  judgment  of  a  justice  court  was  rendered  but  no  entry  of  it  was 
made  and  no  execution  issued  thereon  for  more  than  ten  years,  it  wholly  ceased 
to  have  any  effect  and  could  not  be  revived  by  an  action  of  scire  facias,  and  a 
nunc  pro  tunc  entry  of  it  by  order  of  the  justice  court  more  than  ten  years  after 
its  rendition  being  also  of  no  effect,  a  mandamus  to  compel  the  issuance  of  exe- 
cution on  the  judgment  will  be  refused.    Burns  v.  Skelton,  453. 

8.  In  an  action  for  divorce  and  to  adjudicate  property  rights,  a  judgment 
against  the  defendant  for  an  item  of  money  loaned  him  by  plaintiff  can  not  be 
sustained  where  there  is  no  allegation  of  a  liability  of  that  sort  and  nothing  in 
the  pleadings  to  support  that  feature  of  the  judgment.    Long  v.  Long,  546. 

Judgment  by  Default. 

See  Market  Value,  3. 

Where  defendant  against  whom  a  judgment  by  default  was  rendered  was 
notified  a  month  and  a  half  previous  thereto  that  his  attorney  had,  with  lean 
of  the  court,  withdrawn  his  answer  in  the  case  and  did  not  intend  to  represent 
him  further,  and  he  took  no  action  in  the  matter,  his  motion  to  set  aside  the 
judgment  was  properly  denied,  irrespective  of  whether  or  not  the  court  had 
power  to  permit  the  answer  to  be  withdrawn  so  as  to  nullify  its  effect  as  an 
appearance  in  the  case.  Milam  v.  Gordon,  415. 

Judgment  Over. 

See  Connecting  Carriers,  5;  Judgment,  1. 

Jurisdiction. 

See  Appeal  to  County  Court,  1;  Guardianship,  1;  Justice  Court,  1;  Probate 
Court,  4. 

1.  Where  the  action  was  in  the  justice  court  to  recover  rent,  and  on  appeal  to 
the  county  court  the  plaintiff,  in  order  to  meet  the  defense  urged,  brought  in  his 
vendor,  seeking  to  recover  against  him  on  his  warranty  the  difference  between 
the  actual  rental  value  of  the  premises  and  the  amount  of  an  agreed  rent,  which 
difference  was  an  amount  below  the  original  jurisdiction  of  the  county  court,  that 
court  had  no  jurisdiction  to  render  judgment  on  such  claim,  since  its  assertion 
was  in  effect  the  institution  of  a  new  suit  against  the  warrantor.  Bank  t. 
Voss,  11. 

2.  Such  want  of  jurisdiction  over  the  subject  matter  was  fundamental  error 
and  could  be  raised  on  appeal,  although  not  assigned.    Id. 

3.  In  an  action  of  sequestration  brought  by  a  purchaser  of  personal  property 
against  the  seller  to  recover  the  possession  the  jurisdiction  is  determined  by  the 
value  of  the  property,  and  not  by  the  amount  plaintiff  had  agreed  to  pay  for  it 
Ice  Co.  v.  Improvement  Co.,  40. 

4.  The  jurisdiction  of  the  justice  court  in  an  action  of  sequestration  will  be 
determined  by  the  valuation  placed  on  the  property  by  the  plaintiff,  unless  it 
is  shown  that  the  valuation  has  been  fraudulently  understated  for  the  purpose 


Index.  671 

Jurisdiction— continued. 

of  conferring  jurisdiction;   and  in  doubtful  cases  of  this  character  all  intend- 
ments will  be  in  favor  of  the  jurisdiction.    Id. 

5.  Where  the  court  has  jurisdiction  of  the  principal  amount  sued  for,  the  fact 
that  the  amount  for  which  each  of  two  different  sets  of  sureties  may  be  held 
liable  in  less  than  the  requisite  statutory  amount  will  not  deprive  the  court  of 
jurisdiction.    Robinson  v.  Chamberlain,  170. 

6.  Where  plaintiff's  action  as  originally  brought  was  for  an  injunction  to  re- 
strain a  trespass  upon  land  situated  in  another  county,  which  was  that  of  de- 
fendant's domicile,  but  was  afterwards  changed  by  amended  pleadings  to  an  ac- 
tion of  trespass  to  try  title,  defendant's  plea  to  the  jurisdiction,  interposed 
promptly  after  the  filing  of  plaintiff's  amended  pleadings,  was  properly  sustained, 
although  it  had  waived  its  plea  to  the  jurisdiction  as  made  in  the  original  suit 
for  injunction.    Fant  v.  Pasture  Co.,  530. 

7.  Where  an  equitable  action  is  brought  by  a  widow  against  her  husband's 
surviving  partner,  who  is  executor  of  his  separate  estate,  and  against  his  heirs 
and  devisees,  to  establish  her  right  in  partnership  assets  as  community  estate 
and  to  compel  their  application  to  community  debts,  to  charge  certain  expend- 
iture from  the  community  estate  as  a  lien  on  the  husband's  separate  estate 
devised  to  defendants,  and  to  set  aside  and  cancel  a  deed  by  her  conveying  the 
property  to  defendants,  praying  for  a  receiver  and  for  an  accounting  against  the 
surviving  partner,  and  also  for  partition,  and  the  defendants  tender  a  reconvey- 
ance of  the  property  included  in  such  deed,  which  is  accepted,  and  judgment 
rendered  declaring  merely  the  restoration  of  plaintiff's  former  rights  as  to  such 
property,  but  not  adjudicating  the  title  thereto,  and  as  to  all  other  matters 
the  exceptions  of  defendants  to  the  jurisdiction  of  the  court  are  sustained,  plain- 
tiff's acceptance  of  such  judgment  setting  aside  the  deed  will  not  preclude  her 
from  appealing  from  the  refusal  of  the  court  to  take  jurisdiction  of  the  cause 
generally.    Milam  v.  Hill,  573. 

8.  Such  action  is  not  objectionable  as  involving  a  misjoinder  of  parties  or  of 
causes  of  action,  nor  are  the  community  creditors  necessary  parties  thereto.    Id. 

9.  The  jurisdiction  of  the  district  court  over  such  action  was  not  defeated 
because  of  the  surviving  partner's  right  to  wind  up  the  partnership  business, 
nor  because  there  had  been  no  prior  resort  to  the  probate  court  against  him  as 
executor  of  the  husband's  separate  estate.    Id. 

10.  Such  action  was  properly  brought  in  a  county  where  one  of  the  defendants 
resided  and  the  property  sought  to  be  partitioned  was  situated,  and  jurisdiction 
there  was  not  defeated  by  reason  of  the  facts  that  the  husband's  estate  was 
being  administered  in  another  county  where  the  other  defendants  resided,  and 
that  plaintiff  sought  to  establish  a  lien,  in  the  nature  of  a  trust,  against  his 
separate  estate,  and  also  to  obtain  other  relief.    Id. 

Jury. 

See  Trial,  2. 

1.  The  jury  are  not  bound  to  believe  an  interested  witness,  though  uncontra- 
dicted.   Insurance  Co.  v.  Villeneuve,  128. 

2.  Where  the  jury  disagree  as  to  what  a  witness  has  testified,  the  proper 
practice  under  the  statute  is  to  recall  the  witness  and  have  him  repeat,  under 
the  directions  of  the  court  and  in  the  presence  of  the  jury,  what  his  testimony 
was  as  to  the  particular  point  under  disagreement  and  no  other,  and  it  is  error 
to  allow  the  jurors  to  then  interrogate  him  at  length.  Rev.  Stats.,  art.  1309, 
Griffin  v.  Barbee,  325. 

3.  Complaint  on  appeal  that  the  trial  court  refused  to  allow  each  of  several 
defendants  six  peremptory  challenges  and  separate  jury  lists,  is  unavailing  where 
it  is  not  shown  that  defendants  exhausted  the  number  of  challenges  allowed 
them.    Wells  v.  Houston,  619. 

Jury  Trial. 

Waiver  of  right  of.    See  Appeal,  7. 

It  is  not  a  violation  of  the  constitutional  right  of  trial  by  jury  for  the  court 
to  instruct  a  verdict  where  the  evidence  is  so  conclusive  one  way  as  to  prohibit 
a  finding  to  the  contrary.    Henry  v.  McNew,  288. 
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Justice  Court. 

See  Jurisdiction,  4. 

Where  defendant's  counterclaim  in  the  justice  court  exceeded  $200,  and  the 
judgment  denied  plaintiff  a  recovery,  but  took  no  notice  of  the  counterclaim, 
it  disposed  of  the  only  issue  of  which  the  court  had  jurisdiction,  notwithstanding 
defendant's  attempt  to  offset  plaintiff's  claim  with  enough  of  the  counterclaim 
to  reduce  the  amount  thereof  for  which  recovery  was  sought  below  $200,  and 
the  judgment  was  therefore  a  final  one,  from  which  an  appeal  would  lie  to  the 
county  court.    Clark  v.  Smith,  363. 

Killing  Stock. 

1.  The  character  of  openings  left  by  a  railway  company  in  its  right  of  way 
fence  which  divides  an  mclosure  is  a  matter  solely  between  the  company  and 
the  owner  of  the  inclosure,  and  that  they  are  such  as  permit  stock  to  go  upon 
the  track  is  not  negligence  as  to  an  owner  of  land  adjoining  the  inclosure  whose 
stock  stray  into  it  and  thence  go  through  the  openings  onto  the  railway  track 
and  are  killed.    Railway  v.  Hollings  worth,  306. 

2.  Where,  after  the  stock  law  (chapter  128,  Acts  1899)  had  been  put  in  force 
in  his  county,  plaintiff  put  his  mules  into  a  field  having  a  fence  known  to  him  to 
be  insufficient,  and  they  strayed  into  an  adjoining  inclosure  and  thence  onto 
the  railway  track,  they  were  "running  at  large"  contrary  to  the  stock  law,  and 
as  trespassers  on  defendant's  track  it  owed  with  respect  to  them  only  the  duty, 
after  discovering  them,  to  use  such  means  as  were  at  command  to  avoid  injuring 
them.    Id. 

3.  A  finding  by  the  court,  the  case"  being  tried  without  a  jury,  that  "as  soon 
as  the  engineer  did  discover  the  mules,  he  made  every  effort  to  stop,  but  did  not 
succeed  in  doing  so,  and  the  stock  were  struck  and  killed,"  to  which  finding 
neither  party  has  objected,  is  treated  by  the  appellate  court  as  a  finding  that 
the  engineer,  after  discovering  the  mules  on  the  track,  could  not  by  the  use 
of  the  means  at  his  command  have  stopped  the  train  in  time  to  avoid  killing 
them,  and  since  such  finding  shows  no  liability  on  the  part  of  the  defendant 
company,  the  judgment  in  plaintiff's  favor  is  reversed  and  rendered  for  the 
defendant.  Id. 

4.  A  railroad  right  of  way  and  track  is  not  fenced  within  the  meaning  of  the 
statute  regulating  the  liability  for  killing  live  stock  where  by  agreement  with 
the  owner  of  the  soil  a  public  road  is  located  and  maintained  on  and  along  the 
right  of  way  and  between  the  fences  of  the  railway  company.  Rev.  Stats*,  art 
4528.    Railway  v.  Roberts,  566. 

5.  Failure  of  a  railway  company  to  fence  its  track  does  not  render  it  liable  for 
live  stock  killed  thereon  by  the  trains  regardless  of  negligence  on  the  part  of 
the  owner  of  the  stock  proximately  contributing  to  the  injury.  See  evidence 
requiring  that  the  issue  of  such  contributory  negligence  should  have  been  sub- 
mitted to  the  jury.    Id. 

Knowledge. 

See  Telegraph  Company,  14;  Usury,  1. 

Land. 

See  Contract  to  Sell  Land;  Contract  for  Location;  Public  Domain;  School 
Land;  Title  to  Land;  Trespass  to  Try  Title. 

Land  Certificate. 
See  Limitations,  3. 

1.  A  headlight  land  certificate  not  recommended  by  the  traveling  board  of 
land  commissioners  nor  established  as  genuine  and  valid  by  decree  of  the  district 
court,  was  void,  and  a  survey  under  it  conferred  no  rights.    Pope  v.  Anthony,  298. 

2.  Evidence  held  to  show  that  a  headright  certificate  was  duly  examined  and 
recommended  by  the  board,  although  the  number  and  date  as  given  in  the 
board's  report  did  not  correspond  with  its  true  number  and  date.    Id. 

3.  A  headright  certificate  was  not  inadmissible  in  evidence  because  some  of 
the  words  in  it  had  become  obliterated,  where  it  was  offered  in  connection  with 
the  testimony  of  witnesses  who  had  examined  it  before  it  was  defaced,  nor 


Index.  673 

Land  Certificate — continued. 

could  the  opposite  party  object  to  its  admission  because  of  such  defacement 

where  he  afterwards  offered  it  in  evidence  himself.    Id. 

4.  Where  the  evidence  showed  that  the  headlight  certificate  in  controversy 
had  been  duly  recommended  by  the  traveling  board,  but  that  its  number  was 
wrongly  stated  in  the  board's  report,  the  court  correctly  refused  to  charge  upon 
the  theory  that  the  certificate  had  not  been  recommended.    Id. 

Landlord's   Lien. 

1.  A  landlord,  claiming  a  lien  on  the  crop  raised  on  his  land,  sued  defendant, 
who  had  purchased  the  crop,  for  its  conversion,  alleging  that  he  made  an  oral 
contract  with  one  K.,  who  raised  the  crop,  leasing  him  the  land  for  that  year 
for  an  agreed  rental,  which  agreement  was  afterwards  reduced  to  writing, — and 
plaintiff  testified  to  that  effect.  K.  denied  the  execution  of  the  written  lease, 
and  claimed  to  have  made  an  oral  contract  over  a  year  previous  to  purchase  the 
land,  under  which  he  took  possession.  The  court  charged  the  jury,  in  effect,  to 
find  for  defendants  if  they  found  there  was  such  an  oral  contract  of  purchase, 
or  that  K.  did  not  sign  the  alleged  written  lease  contract.  Held  error,  as  the 
lease,  if  made,  was  a  waiver  for  that  year  of  a  previous  oral  contract  of  pur- 
chase, and  plaintiff's  failure  to  prove  a  written  lease  did  not  deprive  him  of  the 
right  to  recover  if  he  proved  an  oral  one.    Wright  v.  Davis,  118. 

2.  A  landlord  did  not  waive  his  lien  on  cotton  raised  on  the  rented  premises  ' 
by  permitting  the  tenant  to  sell  other  cotton  so  raised  to  other  purchasers,  where 
the  purchase,  by  the  claimant,  of  the  cotton  against  which  the  lien  was  sought 
to  be  enforced  was  not  influenced  by  the  fact  that  such  other  sales  had  been 
permitted.    Sanger  v.  Magee,  397. 

Landlord  and  Tenant 
See  Trial  of  Right  of  Property,  2. 

1.  Where  plaintiff  leased  a  portion  of  his  homestead  to  W.  in  consideration 
that  W.  would  erect  a  storehouse  thereon  which  was  to  belong  to  plaintiff  at  the 
end  of  the  lease,  and  W.  erected  the  house  and  sold  his  lease  to  defendant  with 
plaintiff's  consent,  defendant  was  not  entitled,  on  quitting  the  property  before 
the  end  of  the  lease,  to  remove  the  storehouse,  and  an  injunction  to  prevent  him 
from  so  doing  was  properly  granted.    Miller  v.  Gray,  183. 

2.  A  tenant  may  become  the  purchaser  of  the  land  at  a  judicial  sale  of  it  for 
taxes,  and  may  assert  the  title  so  acquired  without  coming  within  the  rule 
inhibiting  a  tenant  from  denying  the  title  of  the  landlord,  since  a  tenant  is  not 
charged  with  the  duty  of  protecting  the  land  from  judicial  sales.  Crosby  v.  Ban- 
nowsky,  455. 

3.  Where  the  only  evidence  that  the  account  sued  on  was  not  due  when  the 
distress  warrant  was  sued  out  was  a  statement  by  plaintiff,  the  landlord,  that 
he  knew  that  whatever  was  paid  on  the  account  had  to  come  out  of  the  crop, 
this  did  not  warrant  a  charge  upon  the  theory  that  the  account  was  not  to  be- 
come due  until  the  crop  was  gathered  and  marketed.    Leverett  v.  Meeks,  523. 

4.  Such  a  charge  was  also  misleading  as  conveying  the  idea  that  the  defendant 
tenant  had  the  right  to  remove  the  crop  from  the  rented  premises  and  market 
the  same, — a  thing  prohibited  by  the  statute  unless  done  with  the  consent  of 
the  landlord.     Rev.  Stats.,  art.  3236.     Id. 

5.  Where,  pending  an  action  by  the  landlord  for  rents  and  advances,  the 
tenant  died  and  his  widow  was  made  a  party,  her  liability  was  properly  limited 
to  the  value  of  the  crop  or  its  proceeds  received  by  her  from  the  deceased  or 
his  estate.    Id. 

6.  Where  a  replevy  bond  given  by  a  tenant  for  crops  distrained  is  more  oner- 
ous on  the  sureties  than  the  statute  requires,  it  is  not  good  as  a  statutory  bond 
and  the  sureties  are  not  liable  thereon.    Id. 

Law  of  the  Contract. 

See  Telegraph  Company,  18. 

Law  of  Foreign  State. 
See  Contract,  4. 

Vol.  29  Civil— 43. 
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Lease. 

See  Homestead,  5;  Landlord's  Lien,  1;  School  Land,  4-7. 

Where  a  sublessee  enters  and  cultivates  a  crop  and  the  owner  thereafter 
claims  a  part  of  the  gathered  crop  as  rent,  there  is  a  sufficient  ratification  of 
the  subletting.    Moore  v.  Graham,  235. 

Leasehold  Interest. 
See  Trespass  to  Try  Title,  10. 

Leave  to  Amend. 
See  Contributory  Negligence,  4. 

Legal  Representative. 
May  recover  back  usurious  interest  paid  by  decedent.    See  Usury,  2. 

Letters. 
See  Evidence,  17,  23. 

Levy. 
See  Execution,  1. 

Liability. 
Stipulations  against    See  Telegraph  Company,  13. 

Life  Insurance. 
See  Accident  Insurance;  Compromise,  2;  Mutual  Benefit  Insurance. 

1.  Where  a  life  policy  provided  that  it  should  not  become  operative  until  the 
first  payment  was  made  and  the  policy  actually  delivered  to  the  insured  while 
in  good  health,  and  further  that  agents  had  no  authority  to  alter  or  discharge 
any  contract  in  relation  to  the  insurance  or  waive  any  forfeiture  thereof,  and  an 
agent  having  authority  to  collect  premiums  and  vested  with  discretion  to  with- 
hold delivery  of  a  policy  where  he  found  the  insured  not  in  good  health,  collected 
the  premium  and  delivered  the  policy,  knowing  then  that  the  insured  was  not  in 
good  health,  the  contract  of  insurance  became  thereby  completed  and  binding  on 
the  company.     Association  v.  Findley,  494. 

2.  Where  in  such  case  the  premium  was  paid  before  the  policy  was  delivered, 
and  the  insured  lived  for  six  weeks  after  its  delivery,  and  the  insurance  com- 
pany took  no  steps  during  that  time  to  repudiate  the  agent's  act,  or  to  return 
the  premium  or  revoke  the  policy,  it  thereby  ratified  the  delivery.     Id. 

3.  Where  the  law  of  the  contract  provided  that  no  misrepresentation  by  the 
insured  shall  be  deemed  material,  or  avoid  the  policy,  unless  it  is  made  with 
actual  intent  to  deceive  or  defraud,  or  unless  the  matter  misrepresented  increased 
the  risk  of  loss,  and  the  insured  falsely  stated  that  he  had  never  had  any  disease 
of  the  urinary  organs  or  sought  medical  treatment  therefor,  it  was  proper  for 
the  court  to  submit  for  determination  by  the  jury  the  issues .  of  whether  the 
statements  were  false,  and  if  so,  whether  they  were  made  with  intent  to  deceive 
or  defraud  and  increased  the  risk  of  loss.    Id. 

4.  Where  an  insurance  adjuster  procures  from  the  beneficiaries,  for  an  amount 
less  than  the  Bum  insured  for,  a  release  in  full  of  the  claim  under  a  policy,  by 
fraudulently  representing  that  the  policy  was  void  because  of  not  having  been 
delivered  to  the  insured  during  good  health,  such  release  is  not  binding  on  the 
makers.    Id. 

5.  In  an  action  upon  an  insurance  policy  the  defendant  company  can  not  com- 
plain of  plaintiffs'  failure  to  return  money  paid  them  upon  an  invalid  agreement 
of  release  where  the  sum  so  paid  was  credited  on  the  amount  of  plaintiffs1  re- 
covery.   Id. 

Limitations. 

See  Clerk  of  Court,  1;  Decedents'  Estates,  5;  Deed,  11;  Evidence,  7,  13;  Home- 
stead, 15;  Judgment,  2;  Mutual  Benefit  Insurance,  1;  Mortgage,  3;  Notes,  1; 
Trespass  to  Try  Title,  3. 

1.  Where  the  trial  court  found  that  plaintiff's  possession  of  the  land  was  un- 
der recorded  deeds  and  accompanied  by   assessment  and  payment   of  taxes,  it 
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follows  as  a  necessary  inference  that  it  was  adverse  in  character.    Sparks  v. 

Hall,  177. 

2.  Evidence  considered  and  held  to  show  that  plaintiffs,  claiming  under  a  Junior 
location  of  a  certificate  made  in  1838,  had  acquired  title  to  the  land  by  limita- 
tions, and  were  entitled  to  a  judgment  quieting  their  title  against  claims  under 
the  adverse  prior  location.    Id. 

3.  Where  the  survey  under  which  defendants  claimed  required  correction  by 
reason  of  a  part  of  the  certificate  having  subsequently  been  located  elsewhere, 
they  could  not,  by  refraining  for  thirty  years  from  making  the  correction,  hold 
their  claim  to  the  land  in  abeyance  and  thereby  defeat  the  running  of  limita- 
tions against  them.    Id. 

4.  The  league  and  labor  certificate  under  which  defendants  claim  having  been 
validated  by  the  curative  Act  of  April  25,  1871  (2  Paschal's  Digest  Laws,  article 
7089),  so  that  thereafter  they  could  have  maintained  a  possessory  action  against 
trespassers,  limitations  ran  against  them  from  that  date.    Id. 

5.  Where  a  note  fell  due  February  1,  1801,  and  the  maker  was  then  tempor- 
arily absent  from  the  State,  remaining  away  until  the  fall  of  1803,  a  suit  brought 
on  the  note  January  27,  1806,  was  not  barred  by  the  four  years  statute  of  limita- 
tions, since  the  time  he  was  so  absent  is  excluded.    Liner  v.  Mortgage  Co.,  187. 

6.  The  Act  of  March  4,  1807,  providing  that  actions  for  personal  injuries  shall 
be  brought  within  two  years,  although  it  contains  no  exception  in  favor  of 
minors  and  does  not  purport  to  be  an  amendment  of  the  Revised  Statutes,  does 
not  have  the  effect  of  repealing  that  provision  of  the  statutes  of  limitations 
(Revised  Statutes,  article  3373)  which  allows  to  minors  the  statutory  period 
after  attaining  majority  for  bringing  an  action.    Railway  v.  Scarborough,  104. 

7.  Where  the  unimproved  part  of  a  tract  of  land  is  severed  by  sale  from  the 
improvements,  ordinarily  limitations  cease  to  run  as  to  the  unimproved  part. 
Kirkpatrick  v.  Tarlton,  276. 

8.  Where  parties  hold  land  through  and  under  a  deed  reserving  a  vendor's 
lien,  they  are  concluded  by  a  foreclosure  of  the  lien  in  a  Buit  against  them,  and 
can  not  plead  the  time  they  held  the  land  prior  to  the  foreclosure  as  a  bar  by 
limitations  in  an  action  by  one  claiming  under  the  foreclosure.  Henry  v. 
McNew,  288. 

0.  Where,  in  an  action  on  a  note  and  to  foreclose  a  vendor's  lien,  defendant 
pleaded  limitations  against  the  note,  and  plaintiff,  by  supplemental  petition,  set 
up  a  contract  extending  the  time  of  payment  and  changing  the  rate  of  interest, 
the  plea  of  limitations  did  not  apply  to  the  new  cause  of  action  thus  presented, 
and,  not  having  been  pleaded  again,  was  properly  disregarded.  Bangs  v.  Creb- 
bin,  385. 

10.  Where,  before  a  vendor's  lien  note  is  barred  by  limitations,  there  is  an 
agreement  extending  the  time  of  payment,  this  preserves  the  lien,  even  as  against 
subsequent  purchasers  of  the  land  having  notice  of  the  existence  of  the  lien.    Id. 

11.  Where  a  firm  executed  its  note,  securing  it  by  a  mortgage  on  land,  and 
subsequently  one  of  the  partners  became  sole  owner  of  the  land  and  sold  it,  and 
afterwards,  but  before  limitations  had  run  against  the  note,  he  personally  re- 
newed it,  the  lien  was  thereby  preserved  as  against  the  land,  and  the  fact  that 
the  other  partner  had  assumed  all  the  partnership  debts  was  immaterial.  East- 
ham  v.  Patty,  473. 

Live  Stock. 
See  Killing  Stock;  Market  Value;  Negligence,  2. 

Loan  Association. 
See  Usury,  4. 

Locations. 
Conflicting  junior  prevailing,  when.    See  Limitations,  2. 

Locative  Interest. 

See  Contract  for  Location. 

Local  Option  Election. 

1.  A  petition  for  a  local  option  election  to  be  held  for  and  throughout  an  en- 
tire county  need  not  be  signed  by  one-tenth  of  the  qualified  voters  in  each 
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precinct  wherein  there  is  a  municipal  corporation,  as  required  by  the  statute 
where  the  election  is  to  be  held  for  such  precincts  only.  Sayles'  Civ.  Stat*.,  1897, 
art.  3384.    Roper  v.  Scurlock,  464. 

2.  A  local  option  election  for  a  county  which  appears  to  have  been  a  full  and 
fair  expression  of  the  qualified  electors  will  not  be  set  aside  for  irregularities 
not  affecting  the  result,  such  as  the  use  in  some  precincts  of  only  one  ballot  box, 
instead  of  two,  with  two  election  clerks,  instead  of  four.    Id. 

3.  The  commissioners  court  may  assume  that  the  returns  of  such  an  election 
as  made  to  it  by  election  officers  of  the  several  precincts  are  correct,  and  may 
canvass  the  vote  and  declare  the  result  from  such  returns,  without  opening  toe 
boxes  and  counting  the  votes.    Id. 

4.  Where  the  order  for  holding  a  local  option  election  was  duly  made  by  the 
commissioners  court  and  entered  in  its  minutes,  the  fact  that  the  minutes  were 
no't  signed  until  after  the  election  did  not  affect  its  validity.    Id. 

5.  The  giving  of  notice  of  a  local  option  election  for  twelve  days,  as  required 
by  Sayles*  Civil  Statutes  (1897),  article  3387,  is  sufficient,  and  it  need  not  be 
for  twenty  days,  as  required  by  article  1728,  relating  to  general  elections.   Id. 

6.  The  election  was  not  rendered  invalid  by  reason  of  the  fact  that  the  posted 
copies  of  the  notice  of  election,  certified  to  by  the  clerk  and  signed  by  him 
officially,  did  not  have  his  official  seal  attached,  nor  because  of  trivial  errors 
therein  which  could  not  have  misled  the  voters.    Id. 

7.  Where  the  evidence  shows  that  the  election  at  a  given  box  was  not  held  by 
the  officer  appointed  by  the  commissioners  court,  but  by  one  who  was  a  qualified 
voter  at  that  box;  that  no  objection  was  made  to  his  so  holding  it,  and  that 
every  legal  voter  desiring  to  vote  was  permitted  to  do  so,  it  will  be  presumed 
that  the  person  appointed  to  hold  the  election  failed  to  appear  or  refused  to  act, 
and  that  the  voters  present  selected  such  other  person,  as  provided  in  the 
statutes.    Rev.  Stats.,  art.  1714.    Id. 

8.  Objection  that  in  one  of  the  voting  precincts  the  election  was  not  held  at 
the  place  designated  by  the  commissioners  court  can  not  be  made  for  the  first 
time  in  the  appellate  court.    Id. 

9.  Where  the  election  was  held  within  the  precinct  at  the  usual  place  for  hold- 
ing elections,  and  in  full  view  of  the  place  designated  by  the  commissioners  court, 
with  sufficient  reason  shown  for  not  holding  it  at  the  place  so  designated,  its 
validity  could  not  be  assailed  upon  that  ground.    Id. 

10.  Where  the  election  for  one  precinct  was  invalid  because  not  held  within 
its  limits,  but  the  vote  at  that  box  could  in  no  event  have  changed  the  result  of 
the  election  for  the  county,  such  invalidity  has,  no  effect.    Id. 

11.  Where  an  election  has  been  duly  had  within  less  than  a  year  past  prohibit- 
ing the  sale  of  intoxicating  liquors  throughout  an  entire  county,  citizens  of  a 
given  division  of  the  county  are  not  entitled  to  have  an  election  held  therein  to 
determine  whether  liquors  may  be  sold  in  such  division,  and  a  mandamus  Till 
not  be  awarded  to  compel  the  commissioners  court  to  order  such  election.  Roper 
v.  McKoy,  470. 

Lookout. 
Duty  of  keeping.    See  Railroads,  26. 

Lunatic. 

1.  The  contract  of  a  lunatic  is  only  voidable,  and  not  void,  and  this  irrespec- 
tive of  whether  or  not  the  person  dealing  with  the  lunatic  knows  of  his  mental 
condition.    Bank  v.  McGinty,  539. 

2.  In  an  action  on  a  note  executed  by  a  lunatic,  plaintiff  is  entitled  in  any 
event  to  recover  such  portion  of  the  consideration  as  is  shown  to  have  been  ex- 
pended by  the  lunatic  for  necessaries  or  for  the  protection  and  benefit  of  hit 
estate.  ,  Id. 

Mandamus. 

See  Local  Option,  11. 

1.  Where  a  city's  contract  for  grading  and  paving  a  street  binds  the  ex- 
tractors to  repair  defects,  and  it  has  taken  a  bond  for  faithful  performance,  it 
can  not  compel  the  contractor  to  repair  by  mandatory  injunction,  since  it  has 
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an  adequate  remedy  at  law  and  a  decree  of  specific  performance  could  not  be  en- 
forced by  the  ordinary  processes  of  the  courts.  Franklin  Go.  v.  City  of  Dallas, 
448. 

2.  The  law  applying  to  an  ordinary  writ  of  mandamus  applies  to  the  writ  of 
mandatory  injunction.    Id. 

Market  Value. 

See  Condemnation  Proceedings,  4;  Contract,  2. 

Where  judgment  by  default  was  taken  against  a  railway  company  for  dam- 
ages to  cattle  in  shipment,  and  writ  of  inquiry  awarded,  it  can  not  object  for 
the  first  time  on  appeal  that  the  proper  measure  of  damages  was  not  applied  be- 
cause the  witnesses  stated  the  extent  to  which  the  cattle  were  damaged  in  dol- 
lars and  without  any  mention  of  market  value.    Railway  v.  McCarty,  616. 

Marriage. 

1.  Where  there  was  a  second  marriage  invalid  because  of  the  fact  of  a  for- 
mer marriage,  without  divorce,  and  the  former  husband  then  still  living,  and  the 
woman's  second  marriage  relation  continued  for  several  years  after  the  death  of 
the  first  husband,  the  second  husband  treating  her  at  all  times  as  his  wife,  it 
will  be  presumed,  in  the  absence  of  evidence  to  the  contrary,  that  there  was  a 
good  statutory  or*  common  law  marriage  after  the  death  of  the  first  husband 
such  as  gave  her  homestead  rights  in  the  lands  of  the  second  husband.  Bull  v. 
Bull,  364. 

2.  The  doctrine  of  a  common  law  marriage  by  cohabitation  is  recognized  in 
this  State.    Following  Ingersol  v.  McWillie,  0  Texas  Civil  Appeals,  543.    Id. 

Married  Woman. 

See  Homestead,  5,  14,  17;  Husband  and  Wife;  Wife's  Separate  Property. 

Certificate  of  acknowledgment  of — substantial  compliance  with  statute.  See 
Deed,  14. 

Master  and  Servant. 

See  Fellow-Servant;  Negligence,  9,  10. 

1.  Evidence  held  not  to  show  such  duty  of  inspection  on  the  part  of  a  serv- 
ant as  would  cast  on  him  the  risk  of  the  danger  resulting  from  an  electric  pole 
he  was  using  being  rotten  beneath  the  ground.    Dupree  v.  Alexander,  31. 

2.  The  duty  of  inspection  is  on  the  master,  and  where  he  seeks  to  excuse  him- 
self from  it  he  must  show  that  the  servant,  by  his  contract  of  employment,  was 
required  to  perform  such  duty,  and  that  the  same  was  one  of  the  primary  ob- 
jects of  the  employment.    Id. 

3.  Where  it  was  a  part  of  the  general  duties  of  a  servant  to  keep  the  deck  of 
a  tugboat  clear  of  obstructions;  and  he  was  injured  by  reason  of  stepping  on  a 
siphon  pipe  left  on  the  deck  by  another  deck  hand,  he  assumed  the  risk.  Navi- 
gation Co.  v.  Anderson,  65. 

4.  Where  plaintiff,  a  deck  hand  on  a  tugboat,  was  injured  by  stepping  on  a 
siphon  which  another  deck  hand  had  carelessly  left  lying  on  the  deck, — it  being 
the  duty  of  the  deck  hands  to  keep  the  deck  clear, — the  negligence  was  that  of 
a  fellow-servant,  and  was  also  in  a  mere  detail  of  the  business,  for  which  the 
owner  of  the  boat  was  not  responsible.    Id. 

5.  The  danger  resulting  from  plaintiff's  act  in  stepping  on  the  siphon  pipe 
was  one  that  he  should  have  guarded  against,  and  in  failing  to  do  so  he  was 
guilty  of  contributory  negligence.    Id. 

6.  Where  a  servant  who  was  injured  by  poison  while  employed  in  working 
about  a  vat  did  not  allege  in  his  petition  that  his  injuries  were  due  to  any  par- 
ticular poison  contained  in  the  liquid,  but  averred  generally  that  it  contained  the 
several  chemicals  and  metallic  poisons  as  shown  by  the  evidence,  and  his  phy- 
sicians testified  that  he  suffered  from  metallic  and  chemical  poison  due  to  his 
work  about  the  vat,  but  they  could  be  certain  of  only  the  poisons  lead  and  potash, 
it  was  not  error  for  the  court  to  refuse  to  take  from  the  consideration  of  the  jury 
any  other  harmful  substances  save  lead  and  potash  to  which  plaintiff  was  ex- 
posed.   Railway  v.  Gardner,  90. 

7.  Where  the  evidence  showed  that  the  starting  of  the  machinery,  by  which 
the  injury  was  occasioned,  could  have  been  caused  only  by  the  act  of  some  per- 
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Bon  or  by  defects  in  the  machinery,  and  that  no  person  did  start  it,  this  war- 
ranted a  finding  that  the  moving  cause  was  some  defect,  although  the  particular 
defect  was  not  shown.    Railway  v.  Hayden,  280. 

8.  Where  the  defect  was  of  a  kind  such  as  required  an  inspection,  made  for 
the  purpose  of  ascertaining  the  condition  of  the  machinery,  to  disclose  its  exist- 
ence, the  duty  of  inspection  rested  upon  the  master,  and  the  servant,  although 
an  experienced  operator,  did  not  assume  the  risk.  See  evidence  of  casual  inspec- 
tion held  not  to  relieve  the  master  of  negligence.    Id. 

9.  Where  a  witness  for  plaintiffs  testified  that  before  the  accident  deceased 
told  him  the  machinery  was  out  of  order  and  he  had  asked  the  inspector  to  hare 
it  fixed,  and  the  inspector  testified  that  no  such  complaint  and  request  had  been 
made  to  him,  this  did  not  require  the  court  to  instruct  that  the  deceased  had 
assumed  the  risk  and  the  question  was  properly  one  for  the  jury.    Id. 

10.  Where  the  negligence  of  a  foreman  in  charge  of  the  work  concurring  with 
the  negligence  of  a  fellow-servant  causes  the  injury  to  a  servant,  the  master  n 
liable,  and  the  fact  that  the  servant  injured  knew  that  the  fellow-servant  was 
negligent  does  not  in  such  case  preclude  a  recovery.    Cotton  Co.  v.  Smith,  425. 

11.  Where  in  an  action  by  a  servant  to  recover  for  personal  injury  alleged  as 
resulting  from  the  master's  negligence,  the  evidence  is  left  in  such  condition  as 
to  suggest  that  the  injury  is  reasonably  referable  to  a  cause  within  the  domain 
of  the  servant's  assumed  risks,  a  verdict  for  the  defendant  will  be  upheld,  since 
the  burden  of  proof  is  on  the  plaintiff.  See  evidence  leaving  it  uncertain  as  to 
why  cars  became  uncoupled,  and  failing  to  show  that  the  uncoupling  resulted  from 
the  roadbed  and  track  being  out  of  repair,  rough,  and  unsafe.  Parks  v.  Bail- 
way,  551. 

12.  Where  there  was  no  evidence  showing  the  condition  of  the  railroad  track  at 
the  place  of  an  accident  resulting  in  injury  to  a  train  employe,  and  it  was  shown 
that  the  air  brakes  were  found  uncoupled,  and  that  this  might  be  caused  by  a 
defective  or  rough  track,  or  might  occur  from  other  causes,  and  was  not  unusual, 
the  conclusion  that  the  cars  became  separated,  and  the  further  conclusion  from 
this  inference  that  the  track  was  rough,  and  hence  that  the  railway  company 
was  negligent  in  this  respect,  were  unwarranted  as  being  inference  upon  inference. 
McCray  v.  Railway,  89  Texas,  168,  distinguished.    Id. 

13.  Where  circumstantial  evidence  is  relied  on  to  prove  a  fact,  the  circum- 
stances must  be  proved  and  not  themselves  presumed,  since  no  presumption  can 
be  drawn  from  a  presumption,  and  if  there  be  no  fixed  or  ascertained  facts  from 
which  the  inference  of  another  fact  may  be  drawn,  the  law  permits  none  to  be 
drawn  from  it.    I(L 

14.  Where  plaintiff,  a  brakeman,  was  in  the  cupola  of  the  caboose,  contrary 
to  a  known  rule  of  the  company  which  required  him  to  be  on  the  top  of  the  ca- 
boose, and  there  was  evidence  that  had  he  been  on  top  he  might  not  have  been 
injured,  since  the  jar  which  threw  him  was  not  greater  than  that  occurring  m 
ordinary  couplings,  and  the  testimony  was  conflicting  as  to  whether  the  con- 
ductor ordered  him  to  remain  in  the  caboose,  the  court  did  not  err  in  submitting 
the  issue  of  contributory  negligence  to  the  jury.  Following  Choate  v.  Railway, 
91  Texas,  410.    Id. 

15.  While  general  reputation  of  a  servant's  unfitness  to  fill  a  position  is  not 
sufficient  to  bring  home  notice  thereof  to  a  fellow-servant,  it  will  suffice  to  affect 
with  notice  the  master  whose  duty  it  is  to  inquire  and  keep  constant  watch  over 
such  matters,  and  therefore  evidence  that  it  was  the  common  talk  among  rail- 
road men  that  an  engineer's  eyesight  was  defective  was  admissible  to  charge 
the  company  with  notice  of  that  fact.    Shoemaker  v.  Railway,  578. 

Measure  of  Damages. 

See  Contract,  6,  11;   Damages;  Homestead,  8;  Market  Value,  1. 

1.  In  an  action  for  personal  injuries  the  court  properly  charged  that  if  the 
jury  found  for  plaintiff  they  should  allow  him  such  sum  as  they  believed  froa 
the  evidence  would  compensate  him  for  the  injuries  sustained,  enumerating  the 
elements  of  damages  they  might  take  into  consideration.  Railway  v.  Abbey, 
211. 

2.  A  verdict  for  $16,000  held  not  excessive  in  a  case  where  a  railway  engineer, 
35  years  old,  earning  $175  per  month,  was  so  injured  as  to  cause  intense  and 
continued  suffering  and  the  loss  of  a  leg.    Id. 
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3.  In  an  action  for  negligent  personal  injury  the  court  properly  charged  that 
the  jury  might  allow  plaintiff  such  sum  as  would  compensate  him,  taking  into 
consideration  mental  and  physical  pain  suffered,  consequent  upon  his  injuries, 
and  his  diminished  capacity  to  labor  and  earn  money  in  the  future,  and  the 
charge  was  not  objectionable  as  allowing  double  damages.  Railway  v.  Jones, 
215. 

Mechanic's  lien. 

1.  A  mechanic's  lien  for  repairs  to  the  roof  of  a  building,  incapable  of  separa- 
tion from  it  and  made  under  contract  with  the  owner,  was  subordinate  to  a 
mortgage  on  the  property  previously  executed,  though  the  repairs  were  necessary 
for  the  protection  of  the  building  and  enhanced  its  value.    Bank  v.  Strauss,  407. 

2.  The  remedy  of  the  holder  of  a  junior  lien,  after  sale  under  foreclosure  of 
the  prior  incumbrance  to  which  he  was  not  made  a  party,  is  to  redeem  from 
such  sale,  not  to  foreclose.    Id. 

3.  Where  the  holder  of  a  mechanic's  lien  subordinate  to  a  prior  mortgage 
which  has  been  foreclosed  without  making  him  a  party  has  erroneously  obtained 
judgment  of  foreclosure  to  the  extent  that  his  improvement  enhanced  the  value, 
instead  of  offering  to  redeem  from  the  first  sale,  the  case  will  not  be  remanded, 
on  reversal,  to  permit  him  to  redeem,  where  it  appears  that  such  remedy  would 
be  of  no  value  to  him.    Id. 

Memphis  and  £1  Paso  Railroad  Reservation. 
See  School  Lands,  4. 

Mental  Anguish. 
See  Contract,  5;  Damages,  1;  Telegraph  Company,  18. 

Mental  Anxiety. 

See  Telegraph  Company,  5. 

Mental  Incapacity. 

Where  mental  incapacity  of  plaintiff  at  the  time  of  making  the  conveyance 
was  one  of  the  grounds  alleged  for  cancellation,  the  opinion  of  witnesses  as  to 
his  mental  condition  at  the  date  of  the  conveyance,  at  the  time  of  the  acts 
offered  to  show  ratification,  and  thereafter  to  the  time  of  the  trial,  were  admis- 
sible to  enable  the  jury  to  determine  whether  such  condition  was  temporary  or 
a  fixed  mental  condition.    Wells  v.  Houston,  620. 

Minor. 

See  Contributory  Negligence,  7;  Evidence,  7;  Guardianship;  Limitations,  6; 
Practice  on  Appeal,  4. 

Minutes. 
Signing  by  county  judge.    See  Local  Option  Election,  4. 

Misappropriation. 
See  Clerk  of  Court. 

Misjoinder. 

See  Jurisdiction,  8. 

Misrepresentations. 
See  Life  Insurance,  3;  Sale,  1. 

Mistake. 

See  Building  Contract,  7;  Carriers  of  Freight,  6;  Parol  Evidence,  1. 
In  the  name  of  the  adverse  lessee.    See  Trespass  to  Try  Title,  12. 

Mortality  Tables. 
See  Evidence,  6,  24. 
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Mortgage. 

See  Decedents'  Estates,  2;  Homestead,  1;  Mechanic's  Lien,  1;  Parol  Evidence, 
1;  Wife's  Separate  Property,  1. 

1.  A  deed  absolute  on  its  face  may  be  shown  by  parol  evidence  to  be  in  fact 
a  mortgage.    Stafford  v.  Stafford,  73. 

2.  Where  B.'s  interest  in  land  was  to  be  sold  on  execution,  and  it  was  agreed 
that  R.  should  purchase  the  land  at  such  sale,  and  take  title  as  security  for  the 
payment  to  him  by  B.  of  the  amount  of  the  debt,  such  agreement  being  unknown, 
except  to  the  parties,  and  R.  thereafter  died,  and  B.  sued  his  devisee  to  recover 
the  land,  tendering  the  amount  of  the  debt,  the  transactions  did  not  create  a 
constructive  trust,  although  the  sheriff's  purpose  was  to  pass  the  legal  title,  and 
he  was  no  party  to  such  private  agreement.    Id. 

3.  Where  there  is  a  deed  of  land  absolute  in  form,  but  in  fact  a  mortgage, 
nothing  short  of  adverse  possession  of  the  land  on  the  part  of  the  mortgagee 
satisfying  the  requirements  of  the  statute  of  limitations  barring  an  action  for 
land  will  vest  the  title  in  the  mortgagee  by  limitations.    Id. 

4.  Upon  making  application  for  a  mortgage  loan  upon  land  the  mortgagor 
exhibited  a  clear  record  title  to  the  land,  together  with  leases  executed  by  him 
to  the  parties  then  in  possession  of  it  reciting  that  they  were  given  in  consider- 
ation of  the  lessees  releasing  claims  under  prior  leases  held  by  them,  but  not 
stating  by  whom  the  prior  leases  were  executed.  They  were  in  fact  executed 
by  a  person  to  whom  the  land  had  been  conveyed  by  a  deed  that  was  not  re- 
corded, and  of  which  the  mortgagee  had  no  knowledge.  Held,  that  the  leases 
so  exhibited  were  not  sufficient  to  put  the  mortgagee  upon  inquiry,  and  so  charge 
him  with  notice  of  the  rights  of  others  under  the  unrecorded  deed.  Land  Go.  v. 
Norris,  361. 

Motion. 
For  additional  conclusions  of  fact.    See  Appeal,  1. 

Motion  for  New  Trial. 

See  New  Trial. 

In  trespass  to  try  title  the  defendant  pleaded  limitations  and  plaintiff  pleaded 
her  coverture  in  reply  and  testified  by  deposition  that  she  was  married  in  1879, 
and  the  verdict  was  in  her  favor.  A  witness  in  the  case  testified  that  plaintiff 
was  married  in  1880,  a  date  at  which  her  action  would  have  been  barred.  De- 
fendant moved  for  a  new  trial,  and  attached  to  his  motion  an  ex  parte  deposition 
of  plaintiff  subsequently  taken  in  which  she  testified  that  she  was  married  in 
1879.  Held,  that  although  such  evidence  was  cumulative  and  due  diligence  by 
defendant  was  not  shown,  yet  the  motion  should  have  prevailed  as  against  a 
judgment  in  plaintiff's  favor  obtained  by  virtue  of  her  own  false  testimony. 
Halliday  v.  Lambright,  226. 

Multiplicity  of  Suits. 
See  Jurisdiction,  10. 

Municipal  Corporation. 

See  Cities;  Incorporation  of  Towns;  Tax  Sale,  1-4. 
Is  bound  as  any  other  litigant.    See  Tax  Sale,  4. 

1.  Where  a  nuisance  is  created  by  the  act  of  the  city  scavenger  in  depositing 
garbage  near  a  residence,  it  is  immaterial,  as  to  the  city's  liability  for  damages 
caused  by  the  nuisance,  that  the  city  did  not  own  or  control  the  land  made  a 
dumping  ground  for  the  garbage,  or  that  the  city  had  an  ordinance  forbidding 
such  deposits.    Stephenville  v.  Brown,  384. 

2.  Evidence  of  deposits  of  garbage  by-  the  city  scavenger,  made  near  a  resident* 
frequently  and  extending  through  many  months  and  years,  will  warrant  a  find- 
ing that  the  deposits  were  made  by  authority  of  the  city  and  that  it  was  guilty 
of  negligence.    Id. 

Mutual  Benefit  Insurance. 

1.  Where  a  member  of  a  mutual  benefit  insurance  association  was  wrongfully 
expelled,  limitations  began  to  run  from  the  day  of  the  expulsion  against  his  ac- 
tion to  recover  premiums  paid  by  him.    Supreme  Council  v.  Gambati,  80. 
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2.  If  plaintiff's  expulsion  from  the  association  was  wrongful  then  it  would  not 
be  entitled,  as  against  his  claim  to  recover  the  premiums  he  had  paid,  to  a  credit 
for  the  value  of  the  insurance  during  the  time  it  was  in  force.    Id. 

3.  As  against  plaintiff's  claim,  after  his  wrongful  expulsion  from  the  associa- 
tion, to  recover  the  premiums  he  had  paid,  the  association  was  not  entitled  to 
urge  as  a  defense  that  the  expulsion  was  void  for  want  of  notice  and  trial,  as 
required  by  its  laws.    Id. 

4.  Where  the  association  was  composed  of  a  supreme  council  and  local  lodges, 
and  plaintiff  was  expelled  by  a  local  lodge  without  trial  or  notice  as  required  by 
the  laws  of  the  order,  and  although  he  was  advised  of  the  illegality  of  the  action 
and  his  right  of  appeal,  he  made  no  appeal  to  the  supreme  council,  he  was  not 
entitled  to  maintain  an  action  to  recover  the  premiums  he  had  paid.    Id. 

5.  Plaintiff's  expulsion  not  having  been  ratified  by  the  supreme  council,  which 
was  invested  with  full  power  in  the  premises,  there  was  no  expulsion  in  fact, 
and  he  was  not  entitled  to  recover  for  premiums  he  had  paid,  but  had  the  right 
to  be  reinstated  in  good  standing  upon  the  payment  of  all  dues  and  premiums 
that  had  accrued.    Id. 

Names. 
Held  idem  sonans — certificate  of  acknowledgment.    See  Deed,  13. 
Mistake  in,  sufficiently  shown.    See  Trespass  to  Try  Title,  12. 

Necessaries. 
See  Lunatic,  3. 

Negligence. 

See  Contributory  Negligence. 

Of  city,  in  depositing  garbage.    See  Municipal  Corporation,  2. 

Of  third  party,  concurring.    See  Charge,  4. 

Per  Be — unwarranted  assault  by  conductor.    See  Carriers  of  Passengers,  3. 

Timber  projecting  from  car.    See  Railroads,  12. 

Leaving  switch  open  and  unguarded.    See  Railroads,  22. 

Presumed  from  manner  of  death.    See  Railroads,  26. 

Of  fellow-Bervant  on  tug  boat.    See  Master  and  Servant,  4. 

Not  provable  by  inference  upon  inference — defective  air  brakes  on  car.  See 
Master  and  Servant,  12. 

In  not  forwarding  message  by  connecting  line.    See  Telegraph  Company,  6. 

1.  Plaintiff,  white  seeking  to  purchase  a  ticket,  fell  at  night  into  a  hole  in 
the  depot  grounds  150  feet  from  the  depot  steps.  See  evidence  held  not  to  show 
the  defendant  company  guilty  of  negligence  in  failing  to  keep  its  grounds  lighted 
and  in  safe  condition, — the  place  at  which  plaintiff  was  injured  not  being  one  to 
which  passengers  would  naturally  or  ordinarily  resort.    Davis  v.  Railway,  42. 

2.  Where  a  railway  company  was  sued  for  damages  to  two  carloads  of  horses 
shipped  oyer  its  line,  a  charge  defining  negligence  as  "such  care,  prudence,  and 
caution  as  an  ordinarily  careful,  prudent,  and  cautious  man  would  have  exer- 
cised under  like  circumstances,"  and  instructing  that  a  failure  by  the  defendant 
to  exercise  such  prudence  and  caution  in  handling  the  horses  would  constitute 
negligence,  is  approved.    Railway  v.  Tribble,  104. 

3.  In  an  action  for  personal  injuries  where  plaintiff  alleged  that  defendant 
had  negligently  permitted  an  engine  step  to  become  loose,  defective,  and  inse- 
curely fastened,  whereby  it  turned  with  him,  throwing  him  beneath  the  wheels,  it 
was  not  necessary  to  allege  how  and  in  what  manner  defendant  had  permitted 
the  step  to  become  loose.    Railway  v.  Abbey,  211. 

4.  Under  an  allegation  by  plaintiff  in  an  action  for  personal  injury  that  de- 
fendant had  negligently  permitted  the  handhold  on  the  side  of  a  car  to  become 
defectively  and  insecurely  fastened,  evidence  was  admissible  to  show  that  the 
wood  in  which  the  end  of  the  handhold,  which  pulled  out,  was  imbedded,  was  not 
sound.    Railway  v.  Jones,  214. 

5.  That  a  witness  was  not  present  at  the  accident  and  did  not  disclose  the 
source  of  his  information  as  to  the  condition  of  the  car,  did  not  render  his  testi- 
mony as  to  such  condition  inadmissible  as  being  hearsay.    Id. 

6.  Although  defendants  car  inspector  testified  that  he  had  been  inspecting 
cars  for  many  years  and  that  no  other  accident  had  ever  occurred  from  a  defect 
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in  a  car  inspected  by  him,  and  this  was  uncontradicted,  yet  as  the  handhold  of 
the  car  in  question  did  pull  off  while  being  ordinarily  used  a  few  hour*  after 
his  inspection,  the  question  of  his  competency  was  properly  submitted  to  the 
jury.    Id. 

7.  At  a  station  which  was  the  starting  point  of  the  train  and  a  place  of  gen- 
eral inspection,  plaintiff  entered  a  car  as  a  passenger  and  took  a  seat  by  an  open 
window.  After  proceeding  a  short  distance  the  car  gave  a  lurch  which  caused 
the  window  sash  to  fall  and  crush  plaintiff's  fingers.  The  car  was  new,  the 
window  supplied  with  the  best  batches,  and  the  sash  would  not  fall  if  raised 
above  the  catches.  A  proper  inspection,  however,  would  have  disclosed  the  un- 
safe condition  of  the  window  at  that  time.  Held,  that  the  question  of  negli- 
gence on  the  defendant  company's  part  in  failing  to  have  the  window  inspected 
was  for  the  jury,  and  that  a  verdict  in  plaintiff's  favor  was  sustained  by  the 
evidence.    Railway  v.  Phillips,  336. 

8.  Where  a  lineman  engaged  at  work  on  an  awning  in  front  of  a  store,  assist- 
ing in  erecting  a  pole,  was  killed  by  coming  into  contact  with  an  uninsulated 
wire  belonging  to  defendant  which  was  strung  over  the  awning,  it  was  admissible 
to  prove  in  an  action  for  causing  his  death  that  the  awning  had  frequently  been 
used  by  persons  going  on  the  roof  to  repair  and  paint  the  awning,  to  paint  the 
walls  of  the  building,  and  to  put  in  telephone  connections,  as  this  raised  the 
question  of  negligence  on  defendant's  part.    Rucker  v.  Oil  Co.,  418. 

9.  Where  the  action  was  for  injury  to  a  servant  caused  by  his  being  struck 
by  a  piece  of  timber  sawed  off  and  allowed  to  fall  by  workmen  above  him,  an 
allegation  in  the  petition  that  the  master's  agent  was  present  and  knew  that 
workmen  above  plaintiff  were  sawing  off  timbers  and  allowing  them  to  fall,  can 
not  be  construed  as  an  allegation  that  plaintiff  continued  his  work  with  knowledge 
of  such  action  on  the  part  of  the  workmen  above  him,  especially  in  view  of  other 
allegations  of  a  contrary  effect.    Cotton  Co.  v.  Smith,  425. 

10.  Plaintiff  was  not  guilty  of  contributory  negligence  as  matter  of  law  be- 
cause he  knew  the  piece  of  timber  was  being  sawed  off  above  him,  nor  did  he 
assume  the  risk.    Id. 

11.  Failure  of  the  charge  to  define  "negligence"  and  to  submit  the  issues  of 
contributory  negligence  and  assumed  risk  was  not  error  where  there  was  no  re- 
quest for  such  charges.    Id. 

12.  A  charge  which  groupB  certain  facts  shown  in  the  evidence  and  instructs 
that  if  found  to  exist  they  constitute  negligence,  is  proper,  and  appellant  can  not 
complain  that  it  assumes  one  of  the  facts  where  all  of  its  own  evidence  shows 
such  fact.    Railway  v.  Jenkins,  440. 

13.  Where  the  engineer  testified  that  he  was  running  at  six  miles  per  hour; 
that  he  saw  plaintiff  step  backwards  on  the  track  eight  or  ten  feet  ahead  of 
his  engine,  and  that  he  did  not  blow  the  whistle  or  give  any  signal,  it  was  for 
the  jury  to  determine  whether  the  failure  to  give  such  signals  was  negligence.  Id. 

14.  Ordinarily  it  is  not  negligence  per  se  for  an  employe  to  violate  a  ruie  of 
the  employer,  but  the  question  of  negligence  in  such  ease  is  one  for  the  deter- 
mination of  the  jury.    Railway  v.  May  field,  477. 

15.  Where  plaintiff,  a  fireman,  was  injured  by  reason  of  the  engine  turning 
into  a  side  track  because  of  a  switch  left  open  and  unguarded  by  a  local  train 
switching  there,  and  the  evidence  was  conflicting  as  to  whether  it  was  the  custom 
to  so  leave  switches  open  without  putting  out  a  flagman,  the  question  of  negli* 
gence  on  the  part  of  the  crew  of  the  local  train  in  failing  to  place  a  flagman  at 
the  switch  was  for  the  jury.    Railway  v.  Follin,  512. 

16.  Since  the  violation  by  an  employe  of  the  rules  of  the  employer  is  not  neg- 
ligence per  se,  the  question  of  whether  or  not  there  was  negligence  in  such  vio- 
lation is  for  the  jury.    Id. 

17.  Where  a  fireman  was  injured  by  reason  of  the  engine  running  into  an 
open  switch,  the  fact  that  the  engineer  was  violating  the  rules  in  not  having 
the  train  under  control  at  the  time  did  not,  as  matter  of  law,  charge  the  fireman 
with  having  assumed  the  risk  of  the  resulting  accident.  See  evidence  held  not  to 
show  that  he  had  assumed  such  risk.    Id. 

18.  Evidence  of  the  rate  of  speed  at  which  the  train  passed  stations  on  an- 
other branch  of  defendant's  road  was  properly  excluded  as  irrelevant  where  it 
was  not  shown  that  the  rules  obtaining  there  was  the  same  as  those  obtaining 
where  the  accident  occurred.    Id. 
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19.  It  ia  not  negligence  per  se  for  an  employe  to  violate  the  rules  of  the  em- 
ployer, or  to  consent  to  use,  or  not  to  use,  diligence  to  prevent  such  a  violation 
by  others.    Railway  v.  Cornell,  606.    . 

20.  Where  a  charge  was  given  which  treated  the  rules  of  the  defendant  com- 
pany as  binding  on  all  parties,  this  cured  any  error  that  may  have  been  com- 
mitted in  admitting  testimony  tending  to  show  that  the  rules  had  not  been  en- 
forced.   Id. 

New  Cause  of  Action. 

See  Divorce,  1 ;  Limitations,  9. 

As  made  on  appeal  to  county  court.    See  Jurisdiction,  1. 

New  Promise. 
See  Limitations,  9. 

New  Trial. 

See  Motion  for  New  Trial. 

Where  defendants  failed  to  plead  a. judgment  in  offset,  they  were  not  entitled 
to  have  a  new  trial  allowed  them  for  the  purpose  of  pleading  it.  Carver  v.  Lum- 
ber Co.,  434. 

Nonclaim. 
As  showing  title  in  the  adverse  claimant.    See  Trespass  to  Try  Title,  1. 

Non  Est  Factum. 

Plea  of,  necessary  to  denial  of  excursion  ticket  contract.  See  Carriers  of  Pas- 
sengers, 5. 

Nonnegotiable  Instrument. 
See  Innocent  Purchaser,  3. 

Nonresident. 
See  Clerk  of  Court,  1;  Tax  Sale,  5,  6. 

Nonsuit. 

1.  The  statutory  articles  to  the  effect  that  a  nonsuit  by  the  plaintiff  shall 
not  prejudice  the  right  of  the  defendant  to  be  heard  on  his  counterclaim  seeking 
affirmative  relief  will  not  prevent  a  dismissal  of  the  action  upon  a  nonsuit  taken 
by  the  plaintiff  where  the  matters  pleaded  by  the  defendant  are  purely  defensive 
and  such  as  would  not  support  an  affirmative  action.  Rev.  Stats.,  arts,  1260, 
1301.    Wetsell  v.  Hopkins,  218. 

2.  Where  defendant's  answer  in  an  action  for  the  recovery  of  land  alleges 
that  she  purchased  it  in  good  faith  and  for  value,  without  any  knowledge  that 
her  grantor  had  procured  his  deed  from  plaintiff  by  fraud,  and  praying  that  she 
be  held  to  have  title  free  from  all  claims  and  clouds  thereon,  this  claimed  only 
such  relief  as  could  be  obtained  under  the  general  issue,  and  would  not  preclude 
a  dismissal  of  the  suit  on  nonsuit  taken  by  the  plaintiff.    Id. 

Notary. 
Certificate  to  deposition.    See  Evidence,  22. 
Fees  of,  for  taking  acknowledgments  to  tax  deeds.    See  Cities,  1. 

Notes. 

See  Attorney  Fees,  2,  4;  Innocent  Purchaser,  3;  Insanity,  1;  Limitations,  5,  13; 
Parol  Evidence,  2;  Pledge,  1,  2;  Principal  and  Surety;  Res  Adjudicata,  2;  Ven- 
dor's Lien,  I. 

Where  it  is  provided  in  each  of  two  notes  that  default  in  the  payment  of  the 
note  at  maturity  shall,  at  the  option  of  the  holder,  mature  both,  notes,  such  de- 
fault as  to  the  first  note  does  not  of  itself,  and  in  the  absence  of  the  exercise 
of  such  option,  mature  the  second  note  so  as  to  start  limitations  to  running 
against  it.    Cooper  v.  Ford,  253. 
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Notice. 

See  Eminent  Domain,  9,  10;  Equitable  Title,  1;  Innocent  Purchaser,  1;  Insan- 
ity, 3;  Homestead,  16;  Local  Option  Election,  5;  Lunatic,  1;  Master  and  Servant, 
15;  Mortgage,  4;  Principal  and  Agent,  1;  Tax  Sale,  1,  6;  Telegraph  Company,  8, 
12,  15;  Vendor's  Lien. 

By  publication,  to  nonresident.    See  Eminent  Domain,  9. 

Notice  to  an  agent  is  not  notice  to  the  principal  unless  acquired  in  the  trans- 
action of  the  principal's  business,  and  before  their  rights  had  attached.  Lane  v. 
De  Bode,  602. 

Notice  to  Produce. 

See  Evidence,  4,  27;  Secondary  Evidence. 

Nuisance. 

From  deposit  of  garbage  by  city.    See  Municipal  Corporation,  1. 

Nunc  Pro  Tunc  Entry. 

See  Judgment,  7;  Probate  Court,  1,  3. 

Objections. 

As  to  election  being  held  at  wrong  place,  to  be  made  below.  See  Local  Option 
Election,  8. 

To  evidence,  as  being  hearsay.    See  Deposition,  4. 

Obstructing  Stream. 
See  Railroads,  13. 

Occupancy. 
See  School  Land,  14. 

Office. 

Under  the  mandate  of  the  Constitution  that  "all  officers  within  this  State 
shall  continue  to  perform  the  duties  of  their  offices  until  their  successors  shall 
be  duly  qualified/'  the  term  of  a  county  officer  continues  until  his  successor 
qualifies,  although  he  has  resigned  unconditionally  and  his  resignation  has  been 
accepted  by  the  commissioners  court.  Const.,  art.  16,  sec.  17.  Following  McGhee 
v.  Dickey,  4  Texas  Civil  Appeals,  104.    Keen  v.  Featherston,  563. 

Officers. 

See  County  Treasurer;  Deposition,  3;  Local  Option  Election,  7. 
County  surveyor  can  not  purchase  school  land.    See  School  Land,  12. 

Omission. 
Incorrect  requested  charge  as  calling  attention  to.    See  Charge,  11. 

Opinion. 
See  Boundaries,  2;  Insanity,  2;  Mental  Incapacity;  Vendor  and  Vendee,  1. 

Option. 

See  Notes;  Pledge,  4. 

Order  of  Alienation. 
See  Vendor's  Lien,  3. 

Order  of  Sale. 
See  Tax  Sale,  8. 

Overcharge. 
On  cattle  by  carrier — refusal  to  pay.    See  Damages,  4. 

Overflow. 

See  Evidence,  12. 
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Ownership. 
See  Fire  Insurance,  4,  10. 


Parol  Evidence. 

See  Carriers  of  Freight,  5;  Claimant's  Bond,  1;  Deed,  16;  Mortgage,  1;  Pledge, 
3;  Secondary  Evidence. 

1.  In  an  action  by  a  surety  to  foreclose  a  mortgage  parol  evidence  was  ad- 
missible to  correct  what  was  clearly  a  mistake  therein  in  stating  the  amount  of 
the  note  secured,  and  to  show  that  the  true  consideration  of  the  mortgage  was 
plaintiff's  suretyship  on  the  note,  and  for  this  latter  purpose  no  allegation  of 
fraud,  mistake,  or  accident  was  necessary.    Boren  v.  Boren,  221. 

2.  Where  the  payee  of  the  note  testified  that  it  was  paid,  and  there  was  no 
controversy  as  to  the  payment,  objection  to-  plaintiff's  testimony  that  he  paid 
it  in  part  by  a  check,  on  the  ground  that  the  check  was  the  best  evidence,  was 
not  well  taken.    Id. 

Partial  Payment. 
See  Pleading,  4. 

Parties. 

See  Community  Property,  2;  Fire  Insurance,  3;  Judgment,  1;  Jurisdiction,  8; 
Pledge,  65  Practice  on  Appeal,  2  5  Trespass  to  Try  Title,  8. 

Partner  and  Partnership. 

See  Fire  Insurance,  3;  Jurisdiction,  9;  Limitations,  11. 

Partition. 

See  Community  Property,  3;  Jurisdiction,  10. 

Passenger. 
See  Carriers  of  Passengers;  Railroads,  23. 

Payment. 
See  Contract,  1;  Parol  Evidence,  2;  Pleading,  3,  4;  Usury,  3. 

Permit. 
Foreign  corporation  suing  without.    See  Trespass  to  Try  Title,  16. 

Personal  Injury. 

See  Limitations,  6;  Measure  of  Damages,  1-3;  Negligence,  3,  4,  9;  Pleading,  6,  7. 

Petition. 

See  Local  Option  Election,  1. 

For  injunction,  held  good.    See  Judgment,  2. 

Physical  Examination. 
See  Charge,  1. 

Pleading. 

See  Contributory  Negligence,  3,  5;  Fire  Insurance,  10;  Fraud,  1,  2;  Judgment,  8. 

Must  raise  issue,  to  warrant  charge  thereon.    See  Charge,  7. 

In  actions  for  personal  injury.    See  Negligence,  3,  4,  9. 

As  to  limitations  to  only  part  of  the  land.    See  Trespass  to  Try  Title,  3. 

As  to  ratification  and  evidence  of  title.    See  Trespass  to  Try  Title,  6. 

Asking  for  specific  relief.    See  Contract,  3. 

Prayer  for  general  relief  as  warranting  recovery  had.  See  Contract  to  Sell 
Land,  4. 

Waiver  to  be  pleaded.    See  Building  Contract,  4. 

Limitations  to  be  again  pleaded  against  new  promise  set  up.    See  Limitations,  9. 

1.  In  an  action  by  parents  to  recover  for  negligence  causing  the  death  of  their 
son  while  employed  in  operating  a  lathe  machine,  plaintiff's  pleading  containing 
general  allegations  of  defects  in  the  machinery,  with  an  averment   that  the 
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specific  defects  were  unknown  to  plaintiffs,  was  sufficiently  specific    Railway  y. 

Harden,  280. 

2.  Where  the  action  was  for  specific  performance  of  a  contract  for  the  pur- 
chase of  land  or  for  damages,  and  the  petition  alleged  that  defendant,  acting  as 
the  authorized  agent  of  his  codefendant,  procured  a  firm  to  make  the  contract 
on  behalf  of  such  codefendant,  and  that,  if  he  was  not  such  codefendant's  agent, 
he  and  the  firm  were  acting  on  their  own  responsibility,  and  were  liable  to  plain- 
tiff for  the  damages,  with  prayer  for  recovery  thereof  against  defendant,  it  suf- 
ficiently stated  a  cause  of  action  against  him  after  the  codefendant  and  the  firm 
had  been  dismissed  from  the  suit.    Milam  v.  Gordon,  415. 

3.  In  an  action  on  a  note  a  plea  setting  up  payments  to  plaintiff  and  to  his 
agent  which  fails  to  show  to  which  one  of  them  such  several  payments  were 
made,  or  to  allege  any  reason  why  this  could  not  be  done,  is  bad  as  against  a 
special  demurrer,  although  it  avers  that  plaintiff  has  an  accurate  account  of  the 
payments.    Eastham  v.  Patty,  473. 

4.  In  an  action  on  a  note  proof  of  a  partial  payment  not  pleaded  should  be 
excluded.    Id. 

5.  Where  defendant  did  not  allege  or  prove  that  plaintiff  ever  authorized  pay- 
ment to  be  made  at  any  bank,  it  was  error  for  the  court  to  charge  that  deposits 
made  by  defendant  at  a  certain  bank  to  the  credit  of  the  owner  of  the  note  would 
constitute  payment,  whether  credited  on  the  note  or  not.    Id. 

6.  An  averment  of  injury  to  plaintiff's  chest,  abdomen,  kidneys,  and  hips  will 
support  proof  of  injury  to  the  muscles  of  the  bladder,  causing  incontinence  of 
urine,  it  being  shown  that  the  bladder  is  part  of  the  abdomen.  Railway  v.  May- 
field,  478. 

7.  Where  plaintiff's  petition  in  an  action  for  personal  injuries  allege  that  plain- 
tiff's "neck,  arms,  chest,  back,  sides,  less,  abdomen,  and  all  the  organs  thereof, 
as  well  as  all  the  muscles,  ligaments,  and  nerves  of  his  body,  were  greatly  broken 
and  torn,  rendering  him  a  cripple,"  this  was  sufficient  to  admit  evidence  of  injury 
to  the  kidneys  and  urinary  organs  and  the  results  following  it.  Railway  v.  Fol- 
lin,  512. 

Plea  of  Not  Guilty. 
Admits  what  defenses.    See  Trespass  to  Try  Title,  14. 

Plea  of  Privilege. 
See  Jurisdiction,  6;  Venue. 
Presumed  to  have  been  properly  denied.    See  Appeal,  4. 

Pledge. 

1.  Where  commercial  paper  is  pledged  under  an  agreement  that  all  actions  oil 
past  due  notes  shall  be  brought  and  prosecuted  by  the  pledgor,  the  defendant  in 
such  an  action  can  not  complain  that  it  is  so  brought,  since  the  judgment  will 
fully  protect  him,  especially  where  the  pledgee  becomes  a  party  to  the  suit  by 
intervention.     Liner  v.  Mortgage  Co.,  187, 

2.  Since  the  beneficial  interest  in  the  note  was  in  the  pledgor,  the  defendant 
in  such  action  was  not  entitled  to  have  the  court  instruct  a  verdict  in  her  favor 
because  the  legal  title  of  the  note  was  in  the  pledgee,  and  it  also  had  possession 
of  the  note  at  the  time  the  suit  was  brought.    Id. 

3.  Defendant  being  a  stranger  to  the  written  contract  of  pledge,  was  not  en- 
titled to  urge  that  a  modification  thereof  which  the  parties  had  made  could  not 
be  shown  by  parol  evidence.    Id. 

4.  Where,  in  an  action  to  redeem  certain  stock  deposited  as  collateral,  the  de- 
fendant by  special  plea  alleged  that  plaintiff  had  given  to  a  third  party  an  op- 
tion on  the  stock  which  had  been  accepted  and  defendant  had  been  notified  by 
such  third  party  not  to  deliver  the  stock  to  plaintiff,  but  the  plea  did  not  stats 
the  terms  of  the  option  or  that  such  third  party  had  complied  therewith  and 
bound  himself  to  buy  on  the  terms  offered,  the  plea  did  not  show  a  sale  of  the 
stock  or  that  plaintiff  had  parted  with  the  title  thereto,  and  a  demurrer  to  it  was 
properly  sustained.    Railway  v.  Conner,  259. 

5.  Defendant  could  not  withhold  the  possession  of  the  stock  from  plaintiff  be- 
cause of  an  optional  agreement  to  sell  the  stock  to  such  third  party  mil**—  it 
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showed  that  the  agreement  was  a  valid  and  binding  one  and  that  its  terms  had 

been  complied  with.    Id. 

6.  The  third  party  alleged  to  have  bought  the  stock  not  being  a  party  to  the 
contract  of  bailment  on  which  this  suit  was  brought,  and  not  having  been  made 
a  party  by  defendant,  it  could  not  set  up  as  a  defense  that  plaintiff  had  not  made 
him  a  party.    Id. 

Poisonous  Substances. 
See  Master  and  Servant,  6.  % 

Possession. 

See  Common  Source,  4;  Pledge,  2;  Trespass  to  Try  Title,  2,  5. 

Held  under  vendor's  lien,  not  adverse.    See  Limitations,  8. 

By  railroad  pending  appeal  in  condemnation  proceedings.  See  Eminent  Do- 
main, I. 

Of  homestead,  as  notice  in  case  of  a  simulated  sale.    See  Homestead,  16. 

Not  notice  after  improved  part  of  the  land  has  been  sold  off.    See  Limitations,  7. 

Power  of  Sale. 
Revoked  by  death.    See  Deed  of  Trust,  1. 

Practice  on*  Appeal. 
See  Appeal,  2;  Assignment  of  Error;  Charge,  3;  Mechanic's  Lien,  3. 

1.  Where  the  undisputed  evidence  shows  that  plaintiff  has  no  cause  of  action, 
errors  in  the  charge  and  in  the  rulings  of  the  court  at  the  trial  are  immaterial. 
Davis  v.  Railway,  42. 

2.  Where  the  interests  of  plaintiff  and  an  intervener  are  adverse,  the  former 
can  not  complain  of  errors  which  affected  only  the  rights  of  the  latter.  Richards 
v.  Minster,  85. 

See  case  where  the  appellant  and  an  intervener  whose  interests  were  adverse 
to  each  other,  though  common  as  against  the  appellee,  were  permitted  to  file  a 
joint  brief,  although  the  propriety  of  such  practice  is  doubted.    Id. 

3.  The  failure  of  appellant's  assignment  of  error  to  specify  wherein  the  evi- 
dence is  insufficient  to  support  the  finding  of  the  trial  court  is  a  defect  which 
justice  demands  to  be  overlooked  in  this  case,  where  an  officer  of  a  Texas  court 
of  justice  has  misappropriated  trust  funds  and  seeks  to  swear  away  the  rights 
of  nonresidents  thereto.    Dodson  v.  Ford,  115. 

4.  A  contest  over  guardianship  may  be  remanded,  instead  of  finally  determined 
on  appeal,  where  the  conditions  may  be  changed  since  the  former  trial,  as  by 
the  minor  reaching  the  age  entitling  him  to  select  his  guardian.  Heinemier  v. 
Arlitt,  140. 

5.  Error  in  refusing  special  charges  affecting  the  interests  of  a  plaintiff  who 
recovered  nothing  is  harmless  as  to  the  defendant.    Halliday  v.  Lam  bright,  226. 

6.  Where  it  appears  that  appellee  has  some  evidence  showing  a  right  to  re- 
cover, and  which  should  be  considered  by  a  jury,  the  Court  of  Civil  Appeals,  on 
reversing  a  judgment  in  his  favor,  will  remand  the  case,  instead  of  rendering 
judgment  for  the  appellant.    Gordon  v.  Hall,  230. 

Practice  in  Trial  Court. 

See  Jury;  Jury  Trial;  Nonsuit;  Trial. 

Charge  withdrawing  plea  where  no  evidence  in  its  support.  See  Failure  of  Con- 
sideration. 

Where  defendant's  attorney,  after  plaintiff's  had  closed  their  case,  stated  that 
he  would  urge  as  a  defense  that  plaintiff's  evidence,  standing  alone,  was  insuffi- 
cient to  sustain  a  judgment,  but  proceeded  to  offer  testimony  for  the  defense 
without  invoking  the  judgment  of  the  court  as  to  the  sufficiency  of  the  evidence, 
this  did  not  amount  to  a  technical  demurrer  to  the  evidence.  Morrow  v.  Flem- 
ing, 547. 

Prayer. 

See  Contract  to  Sell  Land,  4. 
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Predicate. 

See  Carriers  of  Freight,  6. 

To  prove  contents  of  letters  not  produced.    See  Evidence,  2. 

Pre-emption. 

See  Public  Domain,  1. 

Premiums. 

Recovery  of,  on  wrongful  expulsion  from  order.    See  Mutual  Benefit  Insurance. 

Retaining,  as  ratifying  delivery  of  policy  to  insured  in  bad  health.  See  Life 
Insurance,  2. 

Presumptions. 

Not  allowed  from  a  presumption.    See  Master  and  Servant,  13. 

None  as  to  existence  and  loss  of  deed,  merely  from  claim  for  sixty  yean.  See 
Deed,  1. 

In  favor  of  jurisdiction.    See  Jurisdiction,  4;  Probate  Court,  4. 

In  favor  of  the  judgment  below.     See  Appeal,  4. 

In  favor  of  lawful  marriage.    See  Marriage,  1. 

That  election  officers  were  duly  selected  by  the  voters  present  at  the  polls.  See 
Local  Option  Election,  7. 

Rebutted  by  positive  evidence.    See  Evidence,  23. 

Of  title,  from  prior  possession.    See  Trespass  to  Try  Title,  5. 

Principal  and  Agent. 

See  Agent;  Notice,  1;  Trespass  to  Try  Title,  6. 

1.  The  principal  is  chargeable  only  with  such  knowledge  as  came  to  the  agent 
in  the  course  of  the  transaction,  and  not'  by  knowledge  which  the  agent  acquired 
in  ordinary  social  intercourse  before  the  transaction  was  contemplated.  Cooper  v. 
Ford,  263. 

2.  Evidence  showing  that  an  agent,  knowing  that  the  property  was  homestead 
and  its  sale  simulated,  purchased  for  his  principal  the  notes  given  for  the  price 
of  the  property,  was  sufficient  to  raise  the  issue  of  a  conspiracy  between  the 
seller  and  the  agent.    Id. 

3.  Where  an  agent,  either  general  or  special,  conspires  with  the  opposite  party 
to  defraud  the  principal,  notice  will  not  be  imputed  to  the  latter  because  of  the 
agent's  knowledge.    Id. 

Principal  and  Surety. 

See  Judgment,  5;  Usury,  1. 

1.  Where  a  sale  of  land  on  credit  was  made  in  reliance  on  the  written  agree- 
ment of  L.,  a  third  person,  to  indorse  one  of  the  purchase  money  notes,  L.'s  Uabfl- 
ity  under  the  agreement  after  his  refusal  to  indorse  the  note  was  the  same  as 
though  he  had  indorsed  it,  and  the  payee  owed  him  no  duty  to  endeavor  to 
obtain  another  indorser  in  his  stead.    Levy  v.  Wagner,  98. 

2.  The  payee  of  a  bankrupt  note  owes  no  duty  to  a  surety  thereon  to  prove  up 
the  debt  as  a  claim  against  the  bankrupt  estate.    Id. 

3.  The  indorser  of  a  note  which  retains  a  vendor's  lien  on  land  has  not  the 
right  to  require  the  holder  to  enforce  the  lien  and  sell  the  property  before  he 
can  have  judgment  against  such  indorser.    Id. 

Priority  of  Liens. 
See  Mortgage,  4. 

Probate  Court. 

See  Administrator's  Sale;  Jurisdiction,  9. 

1.  An  order  of  the  probate  court  in  guardianship  not  entered  during  the  term 
and  upon  the  minutes  or  any  record  required  to  be  kept  by  law  was  a  nullity,  and 
could  not  be  entered  afterwards  nunc  pro  tunc.  Rev.  Stats.,  art.  1853.  Wheeler  v. 
Duke,  20. 

2.  Where  the  probate  court  made  an  order  allowing  the  guardian  to  expend 
such  part  of  the  corpus  of  the  estate  in  the  maintenance  and  education  of  the 
ward  "as  may  be  sufficient,"  without  fixing  any  specific  sum  to  be  so  expended, 
such  order  is  in  contravention  of  the  statute  and  void.    Rev.  Stats.,  art.  2549.    Id. 
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3.  Evidence  showing  that  an  application  for  an  order  of  the  probate  court  in 
guardianship  was  indorsed  by  the  judge  as  granted,  with  directions  to  enter  it 
on  the  minutes — this  being  his  usual  custom,  as  he  used  no  probate  docket, — 
and  that  the  order  was  then  presented  to  the  clerk  to  be  so  entered,  which  was 
never  done, — was  not  sufficient  to  justify  an  entry  of  the  order  nunc  pro  tunc  at 
a  subsequent  term,  there  having  been  originally  no  entry  of  it  upon  any  book  of 
record  kept  by  law,  as  required  by  the  statute  with  respect  to  amendments  of 
the  record.    Rev.  Stats.,  arts.  1354,  1365.    Id. 

4.  The  probate  court  having  authority  to  require  a  new  bond  of  a  survivor  in 
community  under  certain  conditions,  it  could  not  be  shown  in  a  collateral  attack 
on  its  order  approving  a  new  bond,  which  in  terms  released  the  old  bond  here 
sued  on,  that  tne  conditions  did  not  exist  justifying  the  making  of  such  order,  as 
the  probate  courts  are  courts  of  general  jurisdiction  within  the  scope  prescribed 
in  the  Constitution,  and  entitled  to  the  same  presumptions  in  favor  of  their  judg- 
ments, within  that  scope,  as  are  other  courts  of  general  jurisdiction.  Hines  v. 
Givens,  517. 

5.  Where  plaintiffs,  as  heirs  of  the  wife,  sued  on  the  first  bond  given  by  the 
husband  as  survivor  in  community,  alleging  that  a  second  bond,  by  virtue  of 
which  the  obligors  on  the  first  bond  claimed  to  be  released,  was  executed  without 
any  order  requiring  it,  and  without  any  prior  proceedings,  and  that  no  conditions 
existed  requiring  a  new  bond,  but  the  petition  also  disclosed  that  the  first  bond 
was  for  a  less  amount  than  the  appraised  value  of  the  community  estate,  the 
court  was  thereby  shown  to  have  had  authority  to  act,  since  the  statute  provides 
that  insufficiency  in  the  amount  of  a  bond  is  a  ground  for  requiring  a  new  one, 
and  as  the  order  is  to  be  presumed  regular,  despite  the  failure  of  the  record  to 
show  the  prior  proceedings,  a  demurrer  to  plaintiffs  petition  was  properly  sus- 
tained. Id. 

Profits. 
As  furnishing  measure  of  damages.    See  Contract,  11, 12. 

Promissory  Notes. 
See  Notes. 

Propositions. 
Necessary  in  the  briefs.    See  Assignment  of  Error,  5,  10,  11. 

Protocol. 

See  Evidence,  1. 

Proximate  Cause. 

See  Accident  Insurance,  1,  3;  Street  Crossing,  4. 

Where  defendant  was  negligent  in  propelling  its  car  over  a  track  adjacent  to  a 
skid  way  where  it  knew  people  were  accustomed  to  resort,  with  a  timber  projecting 
in  such  manner  as  to  strike  and  injure  one  there  and  such  injury  was  done,  it 
was  immaterial  that  the  evidence  failed  to  show  that  defendant  did  not  use  due 
care  in  loading  the  car.    Railway  v.  Scarborough,  194. 

Publication. 

Notice  by,  to  nonresident.    See  Eminent  Domain,  9. 
Of  tariff  rateB.    See  Interstate  Commission,  2. 

Public  Domain. 

See  School  Land,  4. 

A  filing  and  settlement  on  pupblic  land  under  the  pre-emption  law  of  February 
1,  1861,  with  occupancy  of  the  land  for  more  than  five  years  thereafter,  conferred 
no  vested  right  in  the  land  where  the  proof  of  occupancy  was  not  filed  in  the 
General  Land  Office  until  long  after  the  pre-emption  law  had  been  repealed  by  the 
Act  of  1889,  and  the  50  cents  per  acre  due  the  State  was  never  paid.  Pope  v. 
Anthony,  298. 

Vol.  29  Civil— 44. 
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Public  Road. 
See  Eminent  Domain,  8. 

Purchase  Money. 

See  Husband  and  Wife,  1;  Vendor's  Lies. 

Question  for  Jury. 
See  Life  Insurance,  3;  Negligence,  6,  15;  Master  and  Servant,  9,  14. 

Quieting  Title. 
See   Limitations,  2. 

Quitclaim. 

A  deed  by  which  the  several  grantors  therein,  described  as  the  heirs  of  if, 
"bargain,  sell,  and  quitclaim"  unto  the  grantee  "all  our  and  each  of  our  right, 
title,  claim,  and  interest"  in  and  to  the  land,  with  habendum  clause  to  have  and 
to  hold  "the  above  released  premises"  to  said  grantee,  his  heirs,  etc.,  the  grantee 
paying  full  value  for  the  land,  is  not  a  quitclaim  in  the  strict  and  technical  sense, 
conveying  the  mere  chance  of  title,  and  precluding  the  defense  of  innocent  par- 
chaser.  The  interests  of  the  grantors  doubtless  being  undivided,  the  use  of  the 
words  "right,  title,  claim  and  interest"  was  of  no  special  significance.  Moore  v. 
Swift,  51. 

Railroads, 

See  Carriers  of  Freight;  Carriers  of  Passengers;  Contributory  Negligence; 
Eminent  Domain,  1-4;  False  Imprisonment,  1-5;  Interstate  Commission;  Killing 
Stock;  Master  and  Servant,  11-14;  Negligence,  1-7,  13-20;  Street  Crossing. 

1.  Where,  in  an  action  for  the  death  of  a  switchman  killed  while  uncoupling 
cars,  the  evidence  showed  that  the  speed  of  the  cars  was  increased  on  a  kick 
signal  being  given  by  another,  and  the  deceased  was  struck,  and  the  evidence  was 
conflicting  as  to  whether  it  was  arranged  by  him  with  others  that  the  signals 
should  be  so  given  at  such  a  time,  and  as  to  whether  it  was  the  custom  there  to 
so  give  it,  a  charge  to  the  jury  to  return  a  verdict  for  the  defendant  if  the  de- 
ceased knew  that  the  speed  was  to  be  so  increased,  and  if  there  wax  such  custom, 
was  error,  since  either  fact  constituted  a  defense.    Railway  v.  Hill,  12. 

2.  Under  the  facts  as  shown  in  evidence  the  court  should  not  have  refused  a 
requested  charge  to  the  effect  that  if  a  kick  signal,  whereby  the  speed  of  the  cars 
was  increased,  was  given  in  accordance  with  the  custom  of  the  yard  where  the 
accident  occurred,  and  that  the  custom  was  known  to  the  switch  crew,  it  was 
immaterial  how  the  work  was  done  in  other  yards.    Id. 

3.  A  charge  submitting  the  issue  of  whether  the  act  of  the  deceased  in  expos- 
ing his  body  between  cars,  if  negligence,  contributed  to  the  accident,  was  erro- 
neous, since  the  evidence  presented  no  issue  whether  such  act  did  contribute  to  the 
accident,  and  it  was  inevitable  that  it  did.    Id. 

4.  Where  plaintiff's  horse  was  frightened  by  reason  of  the  engineer  of  a  passing 
train  unnecessarily  opening  the  cylinder  cocks,  causing  the  escape  of  steam  with 
loud  noise,  the  railway  company  was  liable  for  the  resultant  injury,  and  it  was 
not  necessary  to  plaintiff's  right  of  recovery  that  the  engineer  should  have  seen 
his  actual  peril,  if  a  reasonably  prudent  person  would  have  anticipated  that  the 
opening  of  the  cylinder  cocks  would  frighten  the  horse  and  probably  cause  plain- 
tiff to  be  injured.    Railway  v.  Kennedy,  94. 

5.  The  engineer's  duty  was  not  confined  to  shutting  off  the  steam  after  he 
discovered  that  the  unnecessary  opening  of  the  cylinder  cocks  had  in  fact  fright- 
ened plaintiff's  horse;  and  the  doctrine  of  discovered  peril,  which  is  usually  ftp- 

Elied  in  cases  where  the  injured  party  is  guilty  of  some  contributory  negligence, 
as  no  application  to  the  facts  of  this  case.    Id. 

6.  Plaintiff,  while  loading  cattle  for  the  defendant,  was  injured  by  reason  of 
the  giving  way  of  the  top  plank  of  the  chute  against  which  he  was  leaning.  The 
court  charged  that  if  the  giving  way  of  the  plank  was  caused  by  defendant's 
negligence,  plaintiff  should  recover,  unless  himself  guilty  of  contributory  negli- 
gence under  the  further  instructions  given,  and,  after  defining  contributory  negli- 
gence, added  further  that  if  plaintiff  did  know  of  the  dangerous  condition  of  the 
plank,  his  right  to  recover  would  not  be  thereby  affected,  "if  he  is  otherwise 
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entitled  to  recover  under  the  evidence  and  charge  of  the  court/'  Held,  that  the 
defense  of  assumed  risk,  apart  from  contributory  negligence,  was  thus,  in  effect, 
erroneously  withdrawn  from  the  jury.    Railway  v.  Gary,  122. 

7.  A  charge  with  reference  to  the  liability  of  a  railway  company  for  injuries 
by  collision  at  a  road  crossing  with  a  handcar  then  being  used  by  an  employe 
about  his  private  business,  which  required,  in  order  to  support  recovery,  a  finding 
that  he  was  and  should  have  been  known  to  the  company  to  be  in  the  habit  of  dis- 
obeying the  company's  rules  prohibiting  such  use  of  the  handcar  committed  to 
his  charge,  was  to  be  considered  in  connection  with  a  subsequent  paragraph  re- 
quiring a  finding  that  he  had  also  been  guilty  of  negligence  causing  the  injury  in 
its  operation,  and  not  taken  as  authorizing  a  recovery  independent  of  such  negli- 
gence in  its  use.  See  charges  held  to  properly  present  the  issues  in  such  case. 
Railway  v.  Branch,  144. 

8.  Article  4517,  Revised  Statutes,  requiring  railway  companies  to  have  a  suf- 
ficient brake  and  keep  a  faithful  brakeman  upon  the  hindmost  car  of  all  trains 
transporting  passengers  and  merchandise,  applies  only  to  trains  which  carry  both, 
and  not  to  those  which  are  merely  passenger  trains.    State  v.  Railway,  149. 

9.  Where  there  was  a  license  to  the  public  to  use  any  part  of  a  railroad  yard 
for  the  purpose  of  crossing  the  track,  this  did  not  warrant  a  person  in  going  upon 
the  track  for  another  purpose,  and  where  one  from  curiosity  stopped  to  examine 
the  coupler  of  a  fiat  car  standing  on  the  track  in  such  yard,  and  was  killed  by  the 
moving  of  the  car,  he  was  a  trespasser  to  whom  the  railway  company  in  the 
absence  of  knowledge  of  his  presence  there,  did  not  owe  the  duty  of  giving  warn- 
ing of  the  movement  of  the  car.    Railway  v.  Cowles,  156. 

10.  It  is  usually  held  that  where  the  statute  does  not  specifically  name  the 
class  of  persons  to  whom  the  duty  of  giving  signals  at  a  railroad  crossing  is  owing, 
it  is  due  only  to  those  who  are  about  to  use,  are  using,  or  have  lately  used  the 
crossing,  and  that  no  others  can  recover  for  injuries  resulting  from  a  failure  to 
give  the  signals.    Id. 

11.  See  evidence  held  to  show  that  deceased  was  guilty  of  contributory  negli- 
gence in  stopping  on  the  track  by  a  car  in  a  railroad  yard.    Id. 

12.  A  railway  company  is  responsible  for  injury  done  to  persons  who  are  where 
they  have  a  right  to  be  and  where  the  company  might  reasonably  have  expected 
them  to  be,  caused  by  the  projection  of  anything  from  a  car  over  where  they  are 
standing.    Railway  v.  Scarborough,  194. 

13.  Where  a  railway  embankment,  for  want  of  sufficient  culverts  and  openings, 
caused  the  overflow  waters  of  a  river,  which  would  otherwise  have  passed  off  in 
natural  channels,  to  flow  onto  and  remain  on  plaintiff's  land,  the  railway  company 
was  liable  for  the  injury  occasioned  thereby,  and  articles  4436,  4426,  Revised 
Statutes,  do  not  determine  the  liability  in  such  case.    Railway  v.  Steele,  328. 

14.  Obstructing  the  waters  of  a  running  stream  to  another's  hurt  renders  the 
party  so  doing  responsible  in  damages  therefor;  and  the  statutory  provisions  in 
reference  to  the  construction  of  railways  across  streams  and  water  courses  do  not 
change  the  rule.    Id. 

15.  Where  plaintiff  entered  a  train  to  assist  a  passenger  aboard,  the  railway 
company,  in  the  absence  of  notice  of  his  intention  to  then  get  off,  was  under  no 
obligation  to  hold  the  train  long  enough  for  him  to  do  so,  and  was  not  liable  for 
injury  caused  by  his  jumping  from  the  moving  train  after  it  had  stopped  at  the 
station  the  usual  and  sufficient  length  of  time,  the  train  employes  having  no 
reason  to  suppose  he  had  entered  the  train  for  a  purpose  other  than  to  take 
passage  thereon.    Oxsher  v.  Railway,  420. 

16.  Where  plaintiff,  after  assisting  parties  on  board  a  train,  walked  rapidly  out 
and  leaped  off  in  the  dark  from  the  moving  train  at  a  point  where  he  knew  there 
were  side  tracks  with  cars  usually  standing  on  them,  there  was  such  negligence 
as  warranted  the  court  in  instructing  a  verdict  for  the  defendant  in  an  action 
for  the  injury  so  received.    Id. 

17.  Where  plaintiff,  a  telegraph  operator,  after  delivering  orders  to  an  engineer 
whose  train  was  on  a  siding,  stepped  backwards  on  the  main  track  ana  was 
struck  by  an  incoming  train,  evidence  was  admissible  to  show  that  the  trains 
were  double-headers,  making  more  noise  than  other  trains,  to  account  for  plain- 
tiff's action,  and  the  charge  properly  restricted  its  consideration  to  that  purpose, 
and  not  as  showing  negligence  by  defendant  in  the  use  of  double-headers.  Rail- 
way v.  Jenkins,  440. 
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18.  Where  the  charge  instructed  that  the  rules  of  the  railway  company  given 
in  evidence  had  been  issued  by  the  company  to  govern  its  employes  in  the  opera- 
tion of  trains;  that  it  was  the  duty  of  employes  to  observe  them,  and  if  they 
failed  to  use  ordinary  care  in  doing  so,  they  would  be  guilty  of  negligence,  and 
that  if  plaintiff  failed  to  have  his  train  under  control,  as  required  by  the  rules,  hi 
approaching  the  station  where  the  injury  occurred,  he  could  not  recover,  it  wai 
not  error  to  refuse  special  charges  quoting  the  rules  and  instructing  that  if 
plaintiff  violated  them  and  in  doing  so  was  guilty  of  a  want  of  ordinary  care  and 
brought  about  his  injury,  to  find  for  defendant.    Railway  v.  May  field,  477. 

19.  Evidence  of  a  custom  for  train  crews  to  leave  switches  open  while  trains 
were  switching,  as  was  done  in  plaintiff's  case,  did  not  require  a  charge  in  rela- 
tion thereto  where  it  was  not  shown  that  plaintiff  had  any  knowledge  of  such 
custom  and  he  and  the  fireman  testified  that  a  different  custom  prevailed   Id. 

20.  Where  there  were  no  yardmen  at  the  station  where  the  injury  occurred,  a 
rule  of  the  company  that  station  agents  are  responsible  for  the  position  of 
switches  at  stations  where  no  yardmen  are  employed  was  admissible  in  evi- 
dence.   Id. 

21.  Where  a  rule  is  habitually  disregarded  within  the  knowledge  of  the  corn- 
any,  it  is  waived,  and  to  show  such  waiver  of  a  rule  requiring  trains  to  be  under 
ill  control  while  passing  stations  plaintiff  had  the  right  to  show  the  rate  of 

speed  of  other  trains  in  passing  the  station  where  the  accident  occurred.   Id, 

22.  Evidence  held  to  show  that  the  defendant  company  was  guilty  of  negli- 
gence in  leaving  a  switch  open  and  unguarded,  and  that  plaintiff,  an  engineer,  was 
not  guilty  of  contributory  negligence  in  running  into  it.    Id. 

23.  Where  the  air  brakes  of  a  car  were  sufficient  so  Ion?  as  the  car  was  at- 
tached to  the  train,  the  fact  that  they  were  not  in  such  a  high  degree  of  efficiency 
as  to  stop  the  car  in  time  to  prevent  a  collision  where,  by  the  act  of  a  drunken 
passenger,  the  car  had  been  uncoupled  from  the  train  while  in  motion,  did  not,  as 
matter  of  law,  render  the  company  liable  for  a  resultant  injury,  but  it  was  for 
the  jury  to  determine  whether  such  an  unauthorized  act  by  a  passenger  should 
have  been  anticipated.    Railway  v.  Storey,  483. 

24.  The  article  of  the  statute  requiring  a  brake  and  a  competent  brakeman 
on  the  rear  coach  of  trains  applies  only  to  mixed  trains,  and  not  to  those  that 
are  exclusively  passenger  or  freight  trams.    Rev.  Stats.,  art.  4517.    Id. 

25.  Where  the  particular  thing  causing  the  injury  is  shown  to  have  been  under 
the  management  of  the  defendant  or  its  servants,  and  the  accident  is  such  as  in 
the  ordinary  course  of  things  does  not  happen  if  those  who  have  the  management 
use  proper  care,  it  affords  reasonable  evidence,  in  the  absence  of  explanation,  that 
the  accident  arose  from  want  of  care.  See  evidence  held  sufficient  to  require  the 
submission  to  the  jury  of  the  issue  of  negligence  in  an  action  against  a  railway 
company  for  the  death  of  persons  whose  bodies  were  found  on  and  near  the  track, 
although  there  was  no  direct  proof  as  to  the  manner  of  their  death  and  the  cir- 
cumstances attending  it.  (Stephens,  Associate  Justice,  dissenting.)  Shoemaker 
v.  Railway,  578. 

26.  Where  it  appeared  that  two  boys  were  killed  by  a  train  while  walking 
along  the  railroad  track  at  night  at  a  point  that  had  been  used  day  and  night  for 
years  by  the  people  of  that  community,  a  condition  of  things  was  shown  which 
required  those  in  charge  of  the  engine  to  keep  a  lookout  ahead  as  a  matter  of 
ordinary  care,  especially  where  the  train  was  making  unusual  speed.  Id- 
Railroad  Reservation, 

See  School  Lands,  4. 

Ratification. 

See  Agency,  1;  Cities,  1;  Damages,  3;  Evidence,  30;  Fraud,  4;  Lease,  1;  tif* 
Insurance,  2;  Mental  Incapacity;  Trespass  to  Try  Title,  6. 

Recitals. 
In  chain  of  title  as  notice.    See  Innocent  Purchaser,  1. 

Record. 

See  Appeal,  4;  Charge,  3. 

Amendment  of,  nunc  pro  tunc  order.    See  Probate  Court,  1. 
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Recording. 
Abstract  of  lease  of  school  land.    See  School  'Land,  5. 

Redemption. 
See  Mechanic's  Lien,  2;  Pledge,  4. 

Refunding  Bonds. 

See  County  Treasurer,  1. 

Release. 

By  beneficiary  in  policy — void  for  fraud.    See  Life  Insurance,  4. 

Of  lien— effect  as  to  lots  previously  conveyed.    See  Vendor's  I  ien,  3. 

Of  lien — as  affecting  subsequent  purchasers  of  other  blocks  of  the  land.  See 
Vendor's  Lien,  7. 

See,  also,  Tax  Sale,  2. 

Relief. 

Specific,  must  be  prayed  for.    See  Contract,  5. 

Prayer  for,  held  broad  enough.    See  Contract  to  Sell  Land,  4. 

Reinstatement. 
In  benefit  order,  after  wrongful  expulsion.    See  Mutual  Benefit  Insurance,  5. 

Remainderman. 
See  Homestead,  13. 

Remand  of  Cause. 

See  Practice  on  Appeal,  7. 

Remarks  of  Counsel. 

Where  a  witness  for  defendant  who  had  been  plaintiff's  physician  testified  that 
he  expected  defendant  to  pay  him  $100  as  his  usual  fee  whenever  he  appeared  on 
the  witness  stand,  remarks  of  plaintiff's  counsel  to  the  effect  that  the  witness  had 
been  bought  up  by  the  defendant  to  testify  in  its  favor  do  not  present  reversible 
error.    Railway  v.  Follin,  512. 

Remarks  of  Judge. 
See  Trial,  3. 

Renewal  of  Note. 
See  Limitations,  11. 

Rents. 
See  Homestead,  12;  School  Land,  6. 

Repeal  of  Law. 
See  Public  Domain. 

Replevy  Bond. 

Sureties  on,  not  bound,  where  too  onerous.    See  Landlord  and  Tenant,  6. 

Res  Adjudicata. 

1.  A  judgment  in  a  former  suit  establishing  the  meanders  of  a  creek  as  the 
line  of  the  land  here  as  also  there  in  controversy,  is  not  res  adjudicata  as  to  the 
location  of  such  line  where,  in  the  former  action,  the  party  so  claiming  the  creek 
as  the  line  also  claimed  by  limitation,  and  it  does  not  appear  on  which  ground  the 
jury  found  in  his  favor.    Griffin  v.  Barbee,  326. 

2.  Although  the  defendant  in  an  action  brought  on  a  note  given  for  the  price  of 
certain  machinery  could  have  pleaded  therein  in  set-off  the  damages  he  sustained 
by  reason  of  plaintiff's  failure  to  deliver  the  machinery  in  proper  time,  the  fact 
that  defendant  did  not  do  so  will  not  estop  him  from'  claiming  such  damages  in  a 
separate  suit,  and  a  plea  that  the  cause  of  action  for  the  damages  was  adjudicated 
in  the  suit  on  the  note  is  not  well  taken.    Dilley  v.  Ratcliff,  546. 
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Res  Gestae. 

See  Evidence,  28. 

Rescission. 
See  Sale,  1. 

Resulting  Trust. 

See  Wife's  Separate  Property,  1. 

Reversal. 

See  Appeal,  8,  9;  Evidence,  26. 

Revocation. 

See  Deed  of  Trust,  1. 

Right  of  Way. 

Condemning  crossing  over  the  track  of  another  railroad.  See  Eminent  Do- 
main, 1. 

Rules  of  employer. 

See  Negligence,  14,  16,  18,  19;  Railroads,  18,  20,  21. 

Sale. 

See  Administrator's  Sale;  Carriers  of  Freight,  7;  Estate  in  Expectancy;  Execu- 
tion; Innocent  Purchaser,  2;  Tax  Sale;  Vendor  and  Vendee;  Vendor's  lien,  6. 

Simulated  sale  of  homestead.    See  Homestead,  16;  Principal  and  Agent,  2. 

The  vendee  may  have  rescission  of  a  contract  of  sale  induced  by  false  repre- 
sentations by  the  vendor  of  the  capacity  of  the  machinery  sold  to  furnish  power, 
though  the  written  warranty  was  different  from  the  representations  and  was  not 
broken;  and  the  representations  may  be  proved  by  paroL    Ellis  v.  Hahn,  395. 

Saw  MilL 
Measure  of  damages  for  failure  to  furnish  machinery  for.    See  Contract,  12. 

School  Districts. 
See  School  Fund,  1. 

School  Fund. 

1.  Article  3934,  Revised  Statutes,  makes  it  the  duty  of  the  county  superin- 
tendent to  apportion  the  income  arising  from  the  county  school  funds  to  all  the 
school  districts,  including  the  independent  school  districts  organized  under  chapter 
16,  Revised  Statutes,  as  well  as  those  created  by  the  commissioners  court,  and  is 
not  unconstitutional  in  this  respect.    Wester  v.  Oge,  615. 

2.  The  Constitution  does  not  authorize  the  commissioners  courts  to  apportion 
the  county  school  fund.    Id. 

School  Land. 

1.  Where  defendant  made  application  to  purchase  State  school  land  at  $1  per 
acre  at  a  time  when  it  was  appraised  at  $2  per  acre,  and  the  appraisal  was 
changed  to  $1  per  acre,  and  thereafter  the  land  was  awarded  by  the  Commissioner 
to  defendant  on  his  still  pending  application,  such  award  was  valid,  no  superior 
intervening  rights  having  attached,  and  the  land  was  no  longer  on  the  market. 
Gracey  v.  Hendrix,  93  Texas,  26,  criticised,  and  Hazlewood  v.  Rogan,  95  Texas, 
295,  followed.    Steward  v.  Wagley,  105. 

2.  Where  plaintiffs  sued  for  State  school  land,  claiming  under  a  rejected  appli- 
cation subsequent  in  time  to  the  application  upon  which  it  had  been  awarded  by 
the  Commissioner  to  defendant  as  additional  land,  the  burden  was  on  plaintiffs  to 
show  that  defendant  was  not  an  acual  settler  at  the  time  of  her  application  to 
purchase  the  additional  land,  or  was  acting  in  collusion  with  her  eodefendant  in. 
fraudulently  acquiring  the  land  for  him.    Bell  v.  Williams,  109. 

3.  The  award  of  the  Commissioner  to  defendant  being  prima  fade  proof  of  her 
actual  settlement,  it  was  error  for  the  court  to  exclude  evidence  of  it  from  the 
consideration  of  the  jury,  especially  as  defendant,  being  aged  and  decrepit*  was 
not  present  at  the  trial  to  testify,  and  the  charge  was  not  clear  as  to  the  burden 
of  proof  being  on  the  plaintiff.    Id. 
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School  Land — continued. 

4.  The  acts  creating  the  Memphis  &  El  Paso  Railway  reservation  did  not 
segregate  the  lands  therein  from  the  public  domain,  but  merely  withdrew  them  for 
the  time  from  location  by  others,  and  such  portions  thereof  as  were  not  located 
and  appropriated  under  and  by  virtue  of  those  acts  became,  by  the  Constitution 
of  1876,  a  part  of  the  public  free  school  fund,  and  were  subject  to  lease  by  the 
Land  Commissioner.    Stokes  v.  Riley,  374. 

5.  The  record  in  the  county*  where  the  lands  lay,  and  in  compliance  with  article 
4218v,  Revised  Statutes,  of  an  abstract  of  a  lease  of  the  lands  executed  by  the 
Commissioner,  is  sufficient  to  admit  in  evidence  a  copy  of  the  lease  over  the 
objection  that  the  original  instrument  had  not  been  recorded  in  the  county  where 
the  lands  lay.    Id. 

6.  The  mere  failure  of  a  lessee  of  State  school  lands  to  pay  or  tender  within 
the  prescribed  time  the  exact  amount  of  the  annually  accruing  rents  that  may  be 
due  will  not  of  itself  abrogate  the  lease,  nor  will  such  effect  be  given  to  the  act 
of  the  Commissioner  in  awarding  the  land  to  another  applicant.  The  statute 
requires  the  lease  to  be  canceled  by  a  written  instrument  under  the  hand  and 
seal  of  the  Commissioner  and  to  be  filed  with  the  papers  relating  to  the  lease. 
Rev.  Stats.,  art.  4218v.    Id. 

7.  While  there  is  no  express  authority  for  the  requisite  lessor's  consent  to  an 
assignment  of  a  lease  of  State  school  lands  by  the  lessee,  yet  a  power  in  the 
Commissioner  to  consent  to  such  an  assignment  may  be  implied  from  his  power 
to  make  and  cancel  leases  and  to  re-lease  the  lands,  and  hence  where  a  lessee 
assigned  his  lease  to  another  and  the  Commissioner  recognized  it  by  accepting 
rentals  from  the  assignee,  the  assignment  was  valid.  Rev.  Stats.,  arts.  3250, 
4218t.    Id. 

8.  Such  an  assignment  of  a  lease  of  school  lands,  filed  in  the  General  Land 
Office,  became  an  archive  thereof,  and  could  be  proved  by  certified  copy  of  it 
under  the  hand  and  seal  of  the  Commissioner.    Rev.  Stats.,  421&u,  2308.    Id. 

9.  An  application  to  purchase  State  school  land  is  not  void  because  filed  in  the 
General  Land  Office  on  Sunday,  since  the  law  does  not  impose  on  the  heads  of 
the  State  departments  any  restrictions  as  to  performing  official  acts  on  Sunday, 
and  such  filing  is  not  "labor  on  Sunday"  such  as  is  prohibited  by  the  penal 
statutes.    Stephens  v.  Porter,  556. 

10.  Where  in  an  acction  to  recover  State  school  land  plaintiff  claimed  under  an 
application  to  purchase  indorsed  as  filed  in  the  General  Land  Office  on  September/ 
5th,  which  was  Sunday,  and  there  was  evidence  that  the  date  was  a  mistake, 
and  defendant's  application  was  filed  on  September  7th,  an  instruction  that 
plaintiff  was  entitled  to  recover  if  his  application  was  filed  on  any  other  day 
than  Sunday,  about  the  time  he  made  it,  was  error  in  denying  a  recovery  if  the 
application  was  filed  on  Sunday,  and  also  in  permitting  a  recovery,  although  it 
was  filed  after  defendant's  application.    Id. 

11.  The  court  properly  refused  to  charge  that  the  uncontroverted  evidence 
showed  that  an  application  to  purchase  was  filed  in  the  General  Land  Office  on 
Sunday  where,  although  it  was  indorsed  as  filed  on  that  day,  the  chief  clerk  testi- 
fied that  it  could  not  have  been  filed  then,  because  the  office  was  always  closed  on 
Sunday.    Id. 

12.  Where  a  county  surveyor  had  unconditionally  resigned  his  office  and  his 
resignation  had  been  accepted  by  the  commissioners  court,  but  no  one  had  been 
appointed  to  fill  the  vacancy,  he  was  still  disqualified  from  purchasing  State 
school  land  by  virtue  of  the  penal  statute  imposing  a  penalty  upon  county  sur- 
veyors for  making  such  a  purchase.  Penal  Code,  art.  133.  Keen  v.  Feather- 
ston,  563. 

13.  It  was  not  reversible  error,  in  an  action  to  recover  State  school  lands 
wherein  both  parties  claimed  under  an  appraisement  made  under  the  Act  of  1895, 
for  the  court  to  admit  in  evidence  a  certified  copy  of  appraisement  made  under 
the  Act  of  1887,  with  a  certification  from  the  Land  Commissioner  that  no  re- 
appraisement  had  since  been  made.    McBane  v.  Angle,  594. 

14.  It  was  also  error  for  the  court  to  charge  in  such  action,  as  the  law  appli- 
cable to  all  school  land  purchases,  that  the  occupancy  of  the  land  must  be  con- 
tinuous from  the  original  settlement.    Id. 

15.  Where  the  defendant  in  such  action  holds  under  an  award  from  the  Gen- 
era] Land  Office,  the  burden  of  proof  is  on  the  plaintiff.    Id. 
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Seal. 
Of  county  clerk — absence  from  election  notices.    See  Local  Option  Election,  6. 

Secondary  Evidence. 

See  Carriers  of  Freight,  5;  Evidence,  2;  Fire  Insurance,  9;  Parol  Evidence. 

Where  the  defendant  carrier  was  alleged  to  be  in  possession  of  the  contracts  of 
shipment,  and  after  notification  to  produce  them,  defendant  introduced  secondary 
evidence  of  them,  the  court  did  not  err  in  refusing  to  strike  out  such  evidence 
upon  defendant's  subsequently  offering  the  written  contracts  in  evidence.  Bail- 
way  v.  Leatherwood,  507. 

Separate  Property. 
See  Deed,  15;  Homestead,  19;  Wife's  Separate  Property. 

Sequestration. 
See  Jurisdiction,  2. 

Service. 
See  Citation,  1;  Eminent  Domain,  9. 

Set-Off. 

See  Res  Adjudicate,  2. 

Settlement. 

See  School  Lands,  6. 

Sheriff's  Deed. 

See  Execution  Sale,  1. 

Signals. 

See  Negligence,  13;  Railroads,  11. 

Special  Issues. 
Presumptions  where  case  is  tried  below  upon.    See  Appeal,  7. 

Specific  Performance. 

See  Contract  to  Sell  Land,  1 ;  Mandamus,  1 ;  Pleading,  2. 

Stale  Demand. 

See  Community  Property,  1. 

Statement. 

Necessity  of.    See  Assignment  of  Error,  1,  2,  8. 

Statutes  Construed. 

[Revised  Statutes  of  1895.] 

Arts.  385,  580.    Incorporation  of  towns.    Word  v.  Schow,  120. 

Art.  1249.    New  parties  on  death  of  defendant.    Magness  v.  Berry,  567. 

Art.  1309.    Recalling  witness  before  jury.    Griffin  v.  Barbee,  325. 

Art.  1331.    Trial  upon  special  issues.    Hardin  v.  Jones,  351. 

Art.  1354.    Amendment  of  the  record.    Wheeler  v.  Duke,  20. 

Art.  1714.    Holding  election — appointing  officer  at  polls.    Roper  v.  Scurlock,  464. 

Art.  1853.    Order  of  probate  court — entry  on  minutes.    Wheeler  v.  Duke,  20. 

Arts.  1917,  2588.    Letters  of  guardianship.    Heinemier  v.  Arlitt,  140. 

Art.  2082.    Presenting  claim  to  administrator.    Loan  Co.  v.  Fly,  533. 

Art.  209U    Debts  due  by  an  estate — order  of  liens.    Barnes  v.  Mortgage  Co.,  44S. 

Arts.  2255,  2558.    Appeal  in  guardianship  proceedings.    Magness  v.  Berry,  567. 

Art.  2302.  Evidence  of  a  party  as  to  transactions  with  the  decedent.  Boston 
v.  McMenamy,  272;  Neitch  v.  Hill  man,  544. 

Arts.  2308,  4218u.  Archive  of  General  Land  Office  as  evidence.  Stokes  r. 
Riley,  374. 

Art.  2549.  Order  in  guardianship  for  maintenance  of  ward.  Wheeler  t. 
Duke,  20. 
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Statutes  Construed — continued. 

Art.  3106.  Survival  of  claim  to  recover  back  usurious  interest.  Taylor  v. 
Sturgis,  270. 

Arts.  3250,  4218t.    Assignment  of  school  land  lease.    Stokes  v.  Riley,  374. 

Art.  3373.    Limitation  as  against  minors.    Railway  v.  Scarborough,  194. 

Art.  3387.    Notice  of  election  for  local  option.    See  Roper  v.  Scurlock,  464. 

Art.  3934.    Apportionment  of  county  school  fund.    Wester  v.  Oge,  615. 

Art.  4218v.    Recording  abstract  of  school  land  lease.    Stokes  v.  Riley,  374. 

Arts.  4426-4436.  Construction  of  railroads  across  running  streams.  Railway  v. 
Steele,  328. 

Arts.  4426,  4438.    Railroad  and  street  crossing.    Railway  v.  Sandifer,  356. 

Arts.  4447,  4448.  Appointment  6f  commissioners  to  appraise  in  condemnation 
proceedings.    Sullivan  v.  Railway,  429. 

Art.  4507.    Blowing  whistle  for  crossing.  -Railway  v.  Greer,  561. 

Art.  4517.    Brakes  and  brakeman  required  on  trains.    Railway  v.  Storey,  483. 

Art.  4528.    Fencing  railroad  right  of  way.    Railway  v.  Roberts,  566. 

Arts.  4560a-e.    Transfer  of  railroad  ticket.    Railway  v.  Ing,  398. 

Arts.  4691-4693.    Condemning  land  for  public  road.    Asher  v.  Jones  County,  353. 

Art.  5250.    Petition  in  trespass  to  try  title.    Stokes  v.  Riley,  375. 

Art.  5261.    Abstract  of  title  in  suits  for  land.    Stokes  v.  Riley,  375. 

[Session  Laws.] 

Act  Feb.  1,  1861.    Pre-empting  public  domain.    Pope  v.  Anthony,  298. 

Acts  1899,  chap.  128.  Stock  law — prohibiting  running  at  large.  Railway  v. 
Hollingsworth,  306. 

Gen.  Laws  1901,  p.  223.  Condemning  land  for  public  road.  Palmer  v.  Harris 
County,  340. 

Gen.  Laws  1899,  p.  105.  Condemning  right  of  way  for  railroad  purposes.  Rail- 
way v.  Railway,  38;  Davidson  v.  Railway,  54. 

Act  March  4,  1897.  Limitation  as  to  personal  injuries.  Railway  v.  Scar- 
borough, 194. 

Act  of  April  25,  1871  (2  Pasch.  Dig.  Laws,  art.  7089).  Validating  land  certifi- 
cates.   Sparks  v.  Hall,  177. 

Stock  Law. 
See  Killing  Stock,  2. 

Stock  Law  Election. 

1.  The  conveyance  to  a  person  of  an  undivided  interest  in  one  acre  of  land, 
made  for  the  purpose  of  enabling  him  to  vote,  does  not  render  him  eligible  to 
vote  as  a  "freeholder"  at  an  election  to  determine  whether  stock  may  run  at 
large.    Jones  v.  Carver,  268. 

2.  The  designation  of  a  district  for  an  election  to  determine  whether  stock 
shall  be  allowed  to  run  at  large  is  not  rendered  invalid  by  the  fact  that  an  inter- 
mediate and  easily  identified  corner  is  called  for  as  being  on  a  creek  when  it  is 
half  a  mile  distant  therefrom,  but  in  line  with  the  creek.    Id. 

Stream. 
Obstructing — common  law  prevails  as  to.    See  Railway,  13. 

Streets. 

See  Mandamus,  1;  Vendor's  Lien,  8. 

Street  Crossing. 

1.  Where  a  railroad  track  crossed  a  street  and  by  agreement  between  the  com- 
pany and  the  city  a  grade  was  established  which  left  the  approach  to  the  cross- 
ing and  embankment,  constituting  a  part  of  the  street,  with  a  dangerous  precipice 
at  one  side,  the  city  and  the  company  were  both  liable  for  injury  to  a  traveler 
resulting  from  the  absence  of  a  guard  rail  along  the  approach.  Railway  v. 
Sandifer,  356. 

'  2.  In  such  case,  it  being  the  duty  of  both  the  city  and  the  railway  company 
and  each  of  them  to  make  the  street  and  crossing  safe,  neither  could  relieve  it- 
self of  this  duty  to  the  public  by  a  contract  with  the  other  as  to  keeping  the 
crossing  in  repair.    Rev.  Stats.,  arts.  4426,  4438.    Id. 
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3.  The  city,  having  agreed  with  the  railway  company  that  the  latter  should 
build  the  approaches  to  the  crossing  at  its  own  expense,  and  the  city  should 
forever  keep  them  in  repair,  and  having  accepted  the  work  in  an  unsafe  condition 
and  allowed  it  to  so  remain,  was  not  entitled  to  judgment  over  against  the  com- 
pany on  judgment  being  recovered  against  it  for  damages  resulting  from  the  un- 
safe condition  of  the  approaches.    Id. 

4.  Where  the  approach  to  a  street  crossing  was  over  an  embankment  with  a 
precipice  at  one  side,  and  while  plaintiff  was  driving  a  gentle  horse  at  night 
over  the  crossing  the  animal  shied  and  fell,  with  the  vehicle,  from  off  the  em- 
bankment, the  want  of  a  proper  guard  rail  along  the  approach  was  the  proxi- 
mate cause  of  the  resultant  injury.    Id. 

5.  The  article  of  the  statute  requiring  the  whistle  to  be  blown  at  least  eighty 
rods  from  a  street  crossing  does  not  -apply  where  the  engine  starts  from  a  point 
less  than  eighty  rods  distant  from  such  crossing,  and  it  was  error  to  charge,  un- 
der such  circumstances,  that  a  failure  to  blow  the  whistle  in  approaching  the 
crossing  was  negligence  per  se.    Rev.  State.,  art.  4507.    Railway  v.  Greer,  561. 

Subletting. 
See  Homestead,  11;  Lease,  I. 

Subrogation. 
See  Wife's  Separate  Property,  1. 

Suggestion  of  Delay. 
See  Appeal,  3,  10. 

Sunday. 
Filing  application  on.    See  School  Lands,  9. 

Supersedeas. 
See  Eminent  Domain,  1. 

Sureties. 

See  Building  Contract,  3;  Claimant's  Bond,  1,  2;  Innocent  Purchaser,  2;  Juris- 
diction, 5;  Parol  Evidence,  1;  Principal  and  Surety. 

Surprise. 
See  Contributory  Negligence,  4. 

Survey. 
See  Limitations,  3;  Land  Certificate,  1. 

Survivor  in  Community. 
See  Community  Property,  3;  Homestead,  20;  Probate  Court,  4,  5. 

Tariff  Rate. 
See  Interstate  Commission,  1,  2. 

Taxes. 
See  Tax  Deed;  Tax  Sale. 
Evidence  of  payment  of,  excluded.    See  Trespass  to  Try  Title,  1. 

Tax  Collector. 
See  Cities,  2. 

Tax  Deeds. 
Fees  for  acknowledgment  of.    See  Cities,  1,  2. 

Tax  Sale. 
Purchase  at  by  tenant.    See  Landlord  and  Tenant,  1. 
1.    Where  a  city  recovered  a  tax  judgment  against  certain  veal  property  for 
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the  taxes  of  certain  years,  and  afterwards  recovered  another  judgment  against 
the  same  property  for  taxes  of  other  prior  and  subsequent  years,  and  had  the 
property  sold  without  reservation  under  the  latter  judgment,  the  purchaser  took 
the  property  free  from  any  lien  under  the  first  judgment.  The  tax  purchaser 
had  no  actual  notice  of  the  existence  of  the  other  judgment,  but  such  notice,  it 
seems,  would  have  made  no  difference.    City  of  Houston  v.  Bartlett,  27. 

2.  Since  the  city,  by  such  sale  without  reservation,  merely  exhausted  the 
security  it  held  in  favor  of  the  other  judgment,  there  was  no  violation  of  a 
provision  of  the  city  charter  prohibiting  the  release  or  compromise  of  unpaid 
taxes.    Id. 

3.  A  provision  of  the  city  charter  that  anyone  purchasing  property  incumbered 
with  taxes  should  be  deemed  as  to  such  taxes  a  delinquent  taxpayer,  taking  it 
charged  with  the  lien,  does  not  apply  to  a  purchaser  under  a  tax  sale  made  by 
the  city,  but  only  to  the  purchaser  from  a  delinquent  taxpayer.    Id. 

4.  The  city  was  bound  by  the  action  of  her  attorney  in  making  the  sale  with- 
out reservation  the  same  as  any  other  party  litigant,  and  that  the  lien  so  held 
discharged  was  for  taxes  does  not  affect  the  case.    Id. 

5.  In  a  proceeding  to  foreclose  a  tax  lien  on  land  of  a  nonresident  served  by 
publication,  failure  of  the  court  to  appoint  an  attorney  for  the  defendant  and  to 
file  a  statement  of  the  evidence,  as  required  by  the  statute,  does  not  render  the 
judgment  subject  to  collateral  attack,  but  can  be  taken  advantage  of  only  by 
appeal  or  bill  of  review.    Rev.  Stats.,  art.  1346.    Crosby  v.  Bannowsky,  465. 

6.  So  the  failure  of  the  sheriff  in  such  a  case  to  notify  the  nonresident  land 
owner  or  his  attorney  of  the  sale,  no  attorney  having  been  appointed,  will  not 
affect  the  validity  of  the  sale.    Id. 

7.  Equity  will  not  afford  relief  against  a  sale  under  foreclosure  of  a  tax  lien 
for  mere  inadequacy  of  the  consideration  paid.    Id. 

8.  Where  in  trespass  to  try  title  plaintiff  alleged  that  defendant  claimed  under 
a  foreclosure  decree  and  order  of  sale,  it  was  not  necessary  for  defendant  to  prove 
the  order  of  sale,  as  it  is  not  necessary  that  an  allegation  in  plaintiff's  pleading 
should  be  offered  in  evidence  against  him.    Id. 

Telegraph  Company. 
See  Contract,  5. 

1.  Where,  in  an  action  against  a  telegraph  company,  the  charge  fully  and  cor- 
rectly instructs  as  to  the  degree  of  care  required  of  defendant  in  the  transmis- 
sion of  the  message,  an  expression  in  the  charge  that  defendant  was  a  common 
carrier  of  messages,  though  not  technically  correct,  was  harmless  error.  Tele- 
graph Co.  v.  Hays,  25. 

2.  Where  plaintiff  did  not,  until  after  filing  suit,  filed  his  claim  for  damages 
with  the  telegraph  company  as  required  by  the  contract,  but  did  so  file  it  after- 
wards and  within  the  stipulated  ninety  days,  and  set  up  this  fact  by  amended 
petition,  paying  all  costs  up  to  the  time  of  such  amendment,  defendant  was  not 
entitled  to  a  new  trial  on  the  ground  that  the  suit  was  prematurely  brought.    Id. 

3.  Plaintiff's  wife  had  been  notified  that  her  brother  was  dangerously  ill,  and 
as  there  was  a  failure  to  deliver  a  second  telegram  announcing  his  death,  and 
that  it  was  from  smallpox,  she  went  with  her  young  baby  to  his  home,  and 
learning  there  that  he  had  died  of  smallpox,  was  compelled  to  wait  out  in  the 
cold  and  rain  until  she  could  get  a  carriage  back  to  the  depot,  whereby  she  con- 
tracted malaria  and  was  sick  for  a  long  time  and  incurred  medical  and  drug 
bills,  etc.  Held,  that  the  damage  resulting  from  her  having  to  wait  outside  for 
a  carriage  and  from  the  sickness  consequent  thereupon  were  too  remote.  Tele- 
graph Co.  v.  Murray,  207. 

4.  Where  the  contract  for  the  transmission  of  a  telegram  provided  the  com- 
pany would  not  be  liable  for  damages  or  statutory  penalties  in  any  case  where  the 
claim  was  not  presented  within  ninety  days,  and  plaintiff  filed  a  claim  for  only 
actual  expenses  occasioned  and  paid  out,  he  could  not,  upon  a  claim  by  suit 
brought  after  the  ninety  days,  recover  for  other  subjects  of  damage,  such  as 
mental  anxiety,  not  indicated  in  the  claim  filed.    Id. 

5.  A  recovery  for  mental  anguish  suffered  by  the  wife  on  account  of  the  ex- 
posure to  smallpox  was  not  warranted  by  evidence  consisting  of  her  testimony 
that,  when  told  of  her  brother's  death  from  smallpox,  it  was  a  great  shock  to 
her  at  the  time,  especially  on  account  of  the  baby,  and  that  if  she  had  been 
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alone  she  would  not  have  felt  the  same  effect, — the  telegraph  company  not  being 
liable  for  her  alarm  because  of  the  baby's  exposure,  since  it  had  no  ground  to 
anticipate  that  she  would  have  a  child  with  her.    Id. 

6.  Where,  by  the  contract  of  transmission,  the  telegraph  company  was  to 
transmit  the  message  by  telegraph  to  a  point  not  on  its  own  line,  and  its  liability 
was  limited  to  its  own  line,  and  the  message  was  delivered  by  it  to  the  con- 
necting line,  its  failure  to  transmit  it  to  the  addressee  at  destination  by  mail 
or  telephone,  on  ascertaining  that  the  connecting  line  was  not  working  to  that 
point,  did  not  render  it  liable  as  for  negligence.    Telegraph  Co.  v.  Sorsby,  345. 

7.  A  message  was  addressed  to  a  point  on  a  connecting  line,  and  defendant 
company  delivered  it  to  such  connecting  line,  and  discovered  that  the  line  was 
not  in  order.  Plaintiff  sought  to  recover  on  the  grounds  of  failure  to  send  to 
destination  by  mail  or  telephone,  and  of  failure  to  notify  defendant.  The  court 
overruled  defendant's  exception  to  the  first  ground.  Held,  that  it  was  error  to 
admit  evidence  in  support  of  such  first  ground,  and  to  allow  argument  in  behalf 
of  a  recovery  thereon,  and  the  error  was  not  cured  by  a  charge  limiting  recov- 
ery to  the  second  ground,  and  by  addendum  instructing  the  jury  that  they  could 
not  hold  defendant  liable  for  failure  to  transmit  by  mail  or  telephone.    Id. 

8.  Where  a  telegraph  company  discovers,  after  accepting  a  message  for  trans- 
mission, that  by  reason  of  the  disturbed  conditions  of  its  own  line  it  can  not 

Serform  its  contract,  the  law  imposes  the  duty  to  notify  the  sender,  but  this 
uty  is  not  absolute,  and  arises  only  when  ordinary  prudence  in  the  protection 
of  the  interests  of  the  party  concerned  requires  it.    Id. 

9.  A  telegraph  company  accepting  a  message,  the  importance  of  which  it 
knows,  for  delivery  at  a  point  on  the  line  of  a  connecting  carrier,  undertakes  as 
the  agent  of  the  sender  to  deliver  it  to  the  connecting  line,  and  where  it  ascer- 
tains, on  delivering  the  message  to  such  connecting  line,  that  the  latter  can  not 
promptly  transmit  it,  it  is  its  duty  to  notify  the  sender,  and  for  its  failure  to 
do  so  it  will  be  liable  as  for  negligence.    Id. 

10.  Where  a  death  message  was  addressed  to  plaintiff  in  care  of  S.,  and  sent 
under  a  special  contract  that  it  was  to  be  delivered  to  plaintiff  personally  or  to 
S.,  a  delivery  to  the  latter's  brother  and  business  partner,  authorized  to  receive 
messages  for  S.,  was  not  a  compliance  with  the  contract.  Telegraph  G6.  v. 
Hendricks,  413. 

11.  Plaintiff,  who  lived  several  miles  in  the  country,  was  away  from  home 
the  greater  part  of  the  day,  but  returned  by  2  or  3  o'clock  in  the  afternoon,  and 
as  no  effort  whatever  was  made  to  deliver  to  him  personally,  no  diligence  com- 
mensurate with  the  importance  of  the  message  was  exercised.    Id. 

12.  Where  a  telegraph  company  received  for  transmission,  from  one  known  to 
it  to  be  dealing  in  and  selling  cotton,  and  whose  messages  were  all  "rush"  mes- 
sages, a  message  partly  in  cipher,  but  commencing,  "All  right;  sell,"  it  was  suf- 
ficiently charged  with  notice  that  the  message  related  to  a  cotton  transaction 
and  was  important.    Telegraph  Co.  v.  Birge-forbes  Co.,  526. 

13.  Where  a  contract  for  the  transmission  of  a  message  provided  that  the  tele- 
graph company  would  not  be  liable  for  delays  arising  from  unavoidable  inter- 
ruptions in  the  working  of  its  lines,  this  would  apply  to  interruptions  occurring 
after  the  receipt  of  the  message,  but  would  not  protect  from  liability  where  such 
interruptions  existed  at  the  time  the  message  was  received,  and  the  company's 
agent  had  knowledge  of  their  interruptions  but  the  sender  had  none.    Id. 

14.  Where  the  sender  knew  at  the  time  that  certain  lines  were  down,  but  did 
not  know  that  the  company  did  not  have  other  lines  by  which  the  message  could 
be  sent,  this  did  not  exempt  the  company  from  liability  for  the  delay.    Id. 

15.  The  mere  fact  that  the  telegraph  company  had  posted  notices  in  its  office, 
at  the  place  where  persons  come  to  send  messages,  stating  that  its  wires  were 
down  and  that  all  messages  would  be  delayed,  would  not  of  itself  charge  the 
sender  with  notice,  and  there  was  no  error  in  excluding  proof  of  such  fact. where 
actual  notice  to  the  sender  was  not  shown.    Id. 

16.  Where  a  message  was  received  for  transmission  at  noon,  advising  plaintiff 
of  his  mother's  death  and  telling  him  to  come  if  he  could  arrive  by  2  o'clock,  and 
the  telegraph  company  understood  from  the  circumstances  that  the  time  referred 
to  was  2  o'clock  p.  m.  of  the  following  day,  it  was  not  error  to  permit  plaintiff 
to  testify  that  he  would  have  so  understood  it.    Telegraph  Co.  v.  Cooper,  591. 

17.  As  against  an  objection  of  immateriality  and  irrelevancy,  it  was  permis- 
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sible  for  a  witness  to  whom  the  telegraph  company's  agent  gave  the  message  for 
delivery  to  plaintiff  to  testify  that  the  agent  then  said  he  had  received  it  about 
2  o'clock  the  day  before,  and  did  not  have  time  to  find  anyone  to  deliver  it.    Id. 

18.  Where  a  message  was  delivered  at  a  point  in  Texas  for  transmission  to 
another  Texas  point,  via  Marietta  (I.  T.),  and  the  negligence  constituting  the 
ground  of  recovery  occurred  in  such  Territory,  the  law  of  Texas  determined  the 
effect  of  the  contract,  and  damages  for  mental  suffering  unaccompanied  by  phys- 
ical injury  could  be  recovered  for  such  violation,  although  not  allowed  by  the 
law  of  the  Territory.    Id. 

19.  Where  plaintiff's  petition  was  filed  and  service  of  citation  had  within 
ninety  days,  this  was  a  sufficient  compliance  with  a  stipulation  in  the  contract 
for  the  transmission  of  the  message  requiring  that  a  written  claim  for  damages 
should  be  presented  to  the  telegraph  company  within  ninety  days.  Following 
Telegraph  Company  v.  Piner,  9  Texas  Civil  Appeals,  152.    Id. 

Tender. 
See  Contract  to  Sell  Land,  5,  6. 

Ticket 
See  Carriers  of  Passengers,  5-8. 
Assignability  of.    See  Carriers  of  Passengers,  7. 

Title. 
See  Pledge,  2,  4. 

Title  to  Land. 

See  Eminent  Domain,  3,  7;  Evidence,  12;  Homestead,  6;  Trespass  to  Try 
Title,  1. 

Can  not  be  devested  in  divorce  suit,  when.    See  Divorce,  2. 

Where  a  father's  will  devised  land  to  be  held  in  trust  for  the  benefit  of  his 
son  during  life  and  otherwise  manifested  the  purpose  that  neither  the  legal  nor 
equitable  title  should  ever  be  vested  in  the  son,  the  latter  was  a  mere  usufruc- 
tuary, and  his  use  and  occupancy  of  the  land  merely  permissive  in  character  did 
not  affect  the  title,  and  a  lease  of  the  land  executed  by  him  after  testator's 
death  was  unauthorized.    Eskridge  v.  Trust  Co.,  571. 

Tort. 

See  False  Imprisonment,  2. 

Towns. 
See  Incorporation  of  Towns. 

Traveling  Board. 
See  Land  Certificate,  4. 

Transaction  With  Decedent. 
See  Evidence,  25. 

Trespasser. 
See  Contributory  Negligence,  6;  Railroads,  9. 

Trespass  to  Try  Title. 

See  Common  Source;  Deed,  12;  Evidence,  12,  13;  Injunction,  1;  Jurisdiction,  6; 
Nonsuit,  2;  School  Lands,  2. 

1.  Evidence  that  plaintiffs  in  trespass  to  try  title  had  not,  since  the  filing  of 
their  suit,  paid  taxes  on  the  land,  was  not  admissible  to  show  nonclaim  as  evi- 
dence of  title  in  defendant.    Lumber  Co.  v.  Gwin,  1. 

2.  Where  in  trespass  to  try  title  the  court  correctly  found  that  plaintiff's  title 
had  been  divested  by  virtue  of  adverse  possession  for  ten  years,  error  in  the 
admission  of  deeds  showing  title  in  defendant  was  harmless.    Smith  v.  Abadie,  60. 

3.  Where  in  trespass  to  try  title  plaintiff's  amended  petition  asserted  claim  to 
only  ten  acres  of  the  tract  in  controversy,  and  defendants  replied  claiming  the 
whole  tract  by  virtue  of  ten  years  limitation,  and  the  evidence  sustained  their 


702  Index. 

Trespass  to  Try  Title — continued. 

claim,  a  judgment  in  their  favor  for  all  the  land  could  not  be  held  erroneous  as 
to  the  ten  acres  because  they  had  not  specifically  pleaded  limitation  as  to  that 
part.    Id. 

4.  Where  in  trespass  to  try  title  the  defendant  has  pleaded  and  claimed  the 
exclusive  benefit  of  a  judgment  against  outside  parties  quieting  title  in  him,  he 
is  not  entitled  to  ask  that,  in  case  the  plaintiff  recover,  the  expense  of  such  for- 
mer litigation  be  decreed  to  be  a  lien  on  the  land  in  his  favor.  Gordon  v.  Hall, 
230. 

5.  In  trespass  to  try  title  where  no  title  was  shown  in  defendant,  nor  right 
of  possession,  and  plaintiff  showed  prior  possession  by  himself  and  those  under 
whom  he  claimed,  there  was  a  presumption  of  title  in  plaintiff,  and  the  court 
correctly  refused  to  charge  that  since  plaintiff  had  failed  to  show  a  common 
source  of  title,  or  that  the  State  had  ever  parted  with  title  to  the  land,  the 
verdict  should  be  for  defendant.    Boston  v.  McMenamy,  273. 

6.  In  an  action  of  trespass  to  try  title  plaintiff  is  not  required  to  plead  the 
evidence  of  his  title,  and  where  he  claims  under  a  deed  executed  by  an  agent 
he  may  show  ratification  by  the  principal  of  the  agent's  act  without  pleading 
such  ratification.    Kirkpatrick  v.  Tarlton,  276. 

7.  Evidence  held  sufficient  to  authorize  the  court  to  instruct  a  verdict  for 
plaintiff  in  an  action  of  trespass  to  try  title.    Henry  v.  McNew,  288. 

8.  Where  three  persons  owned  a  tract  of  land  subject  to  a  vendor's  lien,  and 
one  of  them  having  died,  the  other  two  purchased  the  interest  of  his  heirs,  it 
was  not  necessary  in  an  action  against  such  two  owners  to  foreclose  the  lien, 
brought  after  all  the  decedent's  debts  had  been  paid,  that  his  administrator 
should  be  made  a  party,  though  he  had  never  been  formally  discharged.    Id. 

9.  Where  plaintiffs  sue  in  trespass  to  try  title  as  the  heirs  of  H.  and  fail  to 
show  that  any  title  was  ever  vested  in  H.,  error  in  the  rulings  of  the  court  upon 
an  issue  of  forgery  in  one  of  the  links  of  the  title  is  immaterial.  Hardin  v. 
Jones,  351. 

10.  An  action  of  trespass  to  try  title  may  be  brought  for  the  recovery  of  mere 
possession  of  land,  and  the  plaintiff  therein,  under  a  general  allegation  of  a  fee 
simple  title,  may  prove  a  leasehold  interest,  although  the  statute  requires  that 
in  trespass  to  try  title  the  petition  shall  state  the  character  of  the  title  claimed. 
Rev.  Stats.,  art.  5250.    Stokes  v.  Riley,  375. 

11.  Where  the  abstract  of  title  filed  by  plaintiff  with  his  pleadings  did  not 
contain,  as  required  by  the  statute,  copies  of  certain  unrecorded  instruments  re- 
lied on  by  him,  defendant's  remedy  was  by  motion  before  trial  to  have  the  de- 
fect cured,  and  not  by  objection  on  that  ground  to  the  admission  in  evidence  of 
copies  of  such  instruments.    Rev.  Stats.,  arts.  5261-5263.    Id. 

12.  In  an  action  of  trespass  to  try  title  brought  by  a  lessee  of  school  lands 
parol  evidence  was  admissible  on  plaintiff's  behalf  to  show  that  the  lease,  though 
issued  in  the  name  of  A.  Z.  Reedy,  was  in  fact  issued  and  delivered  to  A.  Z. 
Reeder,  as  this  was  a  mere  matter  of  identity,  and  the  evidence  showed  that  no 
such  person  as  A.  Z.  Reedy  was  known.    Id. 

13.  Where  the  action  was  in  trespass  to  try  title  to  land  described  as  in  the 
north  half  of  a  certain  league  and  lying  north  of  a  certain  fence,  and  plaintiff 
showed  title  to  the  north  half  of  the  league,  and  defendant,  who  had  pleaded 
not  guilty  and  admitted  possession  of  land  north  of  the  fence,  denied  that  plaintiff 
had  title  thereto,  or  that  it  was  in  the  north  half  of  the  league,  plaintiff  was 
required,  since  the  action  was  in  fact  a  mere  boundary  contest,  to  show  that  the 
land  sued  for  lying  north  of  the  fence  was  within  the  boundaries  of  his  title. 
Morrow  v.  Fleming,  547. 

14.  Where  the  defendant  in  trespass  to  try  title  pleads  not  guilty,  he  may  de- 
fend on  the  ground  that  the  title  proved  by  plaintiff  does  not  include  the  land 
sued  for,  and  failing  in  this,  may  then  urge  the  defense  of  title  by  limitation  or 
conveyance.    Id. 

15.  A  fee  simple  title  to  land  in  this  State,  vested  in  a  foreign  corporation  in 
trust  for  the  benefit  of  certain  persons,  will  sustain  an  action  of  trespass  to 
try  title  by  the  corporation  to  recover  possession  of  the  lands  and  for  rents. 
Eskridge  v.  Trust  Co.,  571. 

16.  A  foreign  corporation  holding  the  fee  simple  title  to  land  in  this  State  in 
trust  may  sue  here  to  recover  possession  of  the  land  and  rents  without  having 
obtained  a  permit  to  do  business  in  this  State.    Id. 
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TriaL 
See  Charge;  Jury  Trial;  Practice  in  Trial  Court;  Remarks  of  Counsel. 

1.  Where  the  pleading  and  evidence  raised  the  issue  of  fraud  and  the  court 
was  requested  to  submit  such  issue,  it  was  error  not  to  submit  it,  although  it 
should  not  have  been  submitted  in  the  form  requested.    Richards  v.  Minster,  85. 

2.  Where  the  court  properly  instructed  a  verdict  for  plaintiff,  it  was  unim- 
portant who  composed  the  jury.    Stevens  v.  Manufacturing  Co.,  168. 

3.  Where  a  wife  sued  on  a  liquor  dealer's  bond  to  recover  for  the  sale  of 
liquor  to  her  husband,  and  it  was  a  controverted  issue  as  to  whether  or  not  the 
husband  was  an  habitual  drunkard,  remarks  by  the  judge  to  husband,  who  was 
a  witness  in  the  case,  made  in  the  presence  and  hearing  of  the  jury,  command- 
ing him  not  to  get  drunk  during  the  trial  and  threatening  him  with  imprison- 
ment if  he  did  so,  constituted  reversible  error.    Wilson  v.  White,  588. 

Trial  of  Right  of  Property. 
See  Claimant's  Bond. 

1.  Where  in  a  trial  of  the  right  of  property,  the  issues  tendered  by  plaintiff 
showed  that  the  judgment  under  which  his  execution  was  levied  was  rendered 
by  a  justice  court  for  the  sum  of  $187.00  and  $63.30  interest,  and  $25  attorney 
fees,  it  appeared  that  the  judgment  was  void  because  rendered  upon  a  demand 
exceeding  $200,  and  as  it  would  not  support  a  valid  execution,  the  court  properly 
sustained  exceptions  to  the  issues  and  dismissed  the  case.  Underwood  v.  Brown, 
163. 

2.  On  the  trial  of  right  of  property  between  a  distraining  landlord  and  a 
claimant  who  bought  it  from  the  tenant,  the  judgment  recovered  by  the  land- 
lord against  the  tenant  is  conclusive  as  to  the  amount  of  the  latter's  indebted- 
ness for  rents  and  advances,  unless  attacked  for  fraud  or  collusion.  Sanger  v. 
Magee,  307. 

Trust. 
See  Mortgage,  2;  Title  to  Land,  1;  Trespass  to  Try  Title,  15. 

Trust  Deed. 
See  Deed  of  Trust. 

Trust  Fund. 
See  Clerk  of  Court. 

Usury. 

1.  Where  a  surety  pays  a  note  bearing  usurious  interest  with  knowledge  of 
the  usury,  he  can  not  recover  from  the  principal  the  usurious  interest  so  paid, 
and  that  he  gained  knowledge  of  the  usury  after  he  signed  the  note  does  not 
affect  the  matter,    fioren  v.  Boren,  221. 

2.  Under  the  statute  providing  that  one  who  pays  usurious  interest  or  his 
legal  representative  may  recover  back  double  the  amount  thereof,  a  claim  for 
usurious  interest  paid  is  assignable,  since  the  right  of  action  would  survive  to  the 
claimant's  estate  at  his  death.    Rev.  Stats.,  art.  3106.    Taylor  v.  Sturgis,  270. 

3.  The  right  to  recover  for  usurious  interest  paid  is  not  defeated  by  reason  of 
the  fact  that  the  interest  is  paid  in  property  instead  of  in  money.    Id. 

4.  Evidence  held  to  require  the  submission  of  the  issue  whether  the  stock  sub- 
scription and  payments  of  fines  and  on  stock  under  a  contract  with  a  loan  com- 
pany were  mere  devices  to  avoid  the  usury  laws.    Walter  v.  Association,  379. 

5.  The  rule  that  cancellation  will  be  granted  only  upon  payment  of  the  debt, 
with  interest  at  the  highest  rate  allowed  by  law,  is  held  not  applicable  to  a 
case  of  this  character.    Id. 

Validating  Act. 
See  Limitations,  4. 

Valuation. 

See  Claimant's  Bond,  1. 

Fraudulently  made  to  give  jurisdiction.    See  Jurisdiction,  4. 
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Value. 
See  Condemnation  Proceedings,  2,  3,  4,  5;  Market  Value. 

Variance. 
See  Contract,  8;  Evidence,  20. 

Vendor  and  Vendee. 

See  Contract  to  Sell  Land;  Vendor's  Lien. 

An  intending  purchaser  of  land  placed  on  deposit  a  sum  of  money  upon  an 
agreement  that  it  should  be  forfeited  to  the  vendor  if  the  latter,  within  a  speci- 
fied time,  furnished  the  opinion  of  an  attorney,  to  be  agreed  on,  to  the  effect  that 
the  title  was  good,  and  such  purchaser  failed  to  then  pay  the  balance  of  the 
purchase  price.  Held,  that  the  furnishing  of  the  opinion  being  a  condition  pre- 
cedent to  the  forf eitor,  there  could  be  no  forfeiture  without  the  opinion,  and  that 
the  purchaser's  refusal  to  agree  on  an  attorney,  unless  made  in  bad  faith,  would 
not  work  a  forfeiture.    Landrum  v.  Buford,  62. 

Vendor's  Lien. 
See  Limitations,  9,  10;  Principal  and  Surety,  3. 

1.  Where  a  vendor's  lien  note  is  assigned  after  maturity  the  assignee  takes 
it  subject  to  any  defense  good  against  the  assignor,  and  can  not  enforce  the  hen 
against  portions  of  the  land  previously  conveyed  by  the  vendee  with  releases 
from  the  vendor.    Lattimore  v.  Provine,  111. 

2.  Where  a  purchaser  of  land  on  which  a  vendor's  lien  is  retained  plats  it  for 
town  lot  purposes,  the  recording  of  the  plat  and  subsequent  conveyances  charg-  * 
his  vendor  with  constructive  notice  thereof,  and  of  the  warranties  in  the  deeds 
and  the  order  of  alienation.    Id. 

3.  Lots  so  platted  and  conveyed  by  the  purchaser  are  subject  to  the  lien  of 
his  vendor  in  the  inverse  order  of  their  alienation,  and  where  such  vendor  releases 
a  lot  so  conveyed,  he  thereby  relieves  from  his  lien  lots  previously  conveyed  to 
the  value  of  the  lot  released,  and  one  who  subsequently  purchases  the  vendor's 
lien  note  from  him  after  maturity  is  bound  by  such  release.    Id. 

4.  Where  a  vendee  of  land  subject  to  the  vendor's  lien  conveyed  part  of  it  to 
a  grantee  who  assumed  in  the  deed  to  him  a  proportionate  part  of  the  vendor's 
lien  debt,  and  afterwards,  on  the  conveyance  of  other  parcels,  the  vendor,  at  the 
vendee's  request,  released  them  from  his  Hen,  the  vendee  receiving  part  of  the  par- 
chase  money,  the  lien  securing  the  grantee's  assumption  was  also  released,  and 
could  not  be  foreclosed  by  an  assignee  of  such  vendor's  lien  who  took  the  hen 
note  after  maturity.    Id. 

5.  Where  plaintiff  prayed  for  foreclosure  of  a  vendor's  lien  and  in  the  alterna- 
tive to  recover  the  land  itself,  and  the  undisputed  evidence  showed  that  he  was 
entitled  to  such  a  recovery,  defendant  could  not  complain  of  a  judgment  fore- 
closing the  lien,  no  personal  judgment  except  for  costs  being  rendered  against 
defendant.    Liner  v.  Mortgage  Co.,  187. 

6.  Where  a  recorded  deed  reserved  a  lien  to  secure  two  notes,  and  the  vendor 
assigned  each  of  the  notes  to  a  different  person,  the  assignments  being  unrecorded, 
and  one  of  the  assignees  foreclosed,  making  the  vendor  a  party,  a  purchaser  at 
the  foreclosure  sale  who  was  ignorant  of  the  outstanding  note  took  free  of  its 
lien,  since  the  notice  conveyed  by  the  deed  was  merely  that  the  vendor,  who  was 
concluded  by  the  decree,  had  another  note.    McLane  v.  Sullivan,  247. 

7.  Where  a  deed  reserving  a  vendor's  lien  contained  a  stipulation  by  the  ven- 
dor that  as  fast  as  a  certain  amount  of  the  purchase  money  was  paid  he  would 
release  the  lien  to  a  five-acre  block  of  the  lands,  a  subsequent  purchaser  of  part 
of  the  lands  could  not  complain  of  releases  made  accordingly.  Bangs  v.  Creb- 
bin,  385. 

8.  Where  a  deed  reserved  a  vendor's  lien,  a  subsequent  purchaser  of  part  of 
the  land  with  notice  that  it  was  to  be  and  had  been  cut  up  into  lots  and  blocks 
and  the  streets  dedicated  to  public  use,  could  not  complain  of  a  release  of  the 
lien  on  such  of  the  land  as  was  thus  dedicated  to  streets  and  alleys.    Id. 
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Venue. 

See  Jurisdiction,  10. 

Where  one  having  a  money  claim  against  a  resident  of  another  county  makes 
a  simulated  assignment  of  it  to  a  third  person  with  guarantee  of  payment  for 
the  purpose  of  having  the  assignee  bring,  in  the  county  of  the  assignor's  resi- 
dence, a  joint  action  thereon  in  which  the  assignor  may  by  cross-bill  litigate  with 
the  alleged  debtor  the  right  of  action  upon  the  claim,  a  plea  of  privilege  by  the 
latter  to  be  sued  in  his  own  county  should  be  sustained.    Taylor  v.  Sturgis,  270. 

Verdict. 
See  Assignment  of  Error,  3;  Judgment,  6;  Measure  of  Damages,  2. 
Held  too  small.    See  Eminent  Domain,  2. 
Held  not  excessive.    See  Carriers  of  Passengers,  8. 

1.  A  verdict  in  a  personal  injury  case  by  which  the  jury  "find  the  defendant 
guilty  for  the  sum  of  fifteen  hundred  dollars,"  signed  by  the  foreman,  but  with- 
out title  of  the  case,  was  properly  corrected  in  open  court,  by  direction  of  the 
judge,  so  as  to  give  it  due  form,  before  being  received.    Railway  v.  Branch,  144. 

2.  A  judgment  will  not  be  reversed  because  the  verdict  found  for  "plainiff," 
instead  of  for  "plaintiff."    Cotton  Co.  v.  Smith,  426. 

Vice  Principal. 
See  Master  and  Servant,  10. 

Void  Judgment. 
l°"  Because  for  amount  beyond  the  jurisdiction.    See  Trial  of  Right  of  Property,  1. 

Void  or  Voidable. 
Contract  of  a  lunatic  is  voidable.    See  Lunatic,  1. 

Voter. 
Qualification  of — freeholder.    See  Stock  Law  Election,  1. 

Waiver. 

Of  right  to  trial  by  jury.    See  Appeal,  7. 

Of  defect  in  service  of  citation,  by  appearance.    See  Citation,  2. 

Must  be  pleaded.    See  Building  Contract,  4. 

Plea  of  privilege  waived,  but  rightly  renewed  upon  change  in  character  of  the 
action.    See  Jurisdiction,  6. 

Of  condition  as  to  good  health,  by  delivery  of  the  policy.    See  Life  Insurance,  1. 

Of  appraisement,  by  retaining  proofs  of  loss.    See  Fire  Insurance,  1. 

Of  oral  contract,  by  subsequent  lease.    See  Landlord's  Lien,  1. 

Of  lien  on  crops,  by  permitting  tenant  to  sell  part.    See  Landlord's  Lien,  2. 

Of  objections  to  deed  tendered.    See  Contract  to  Sell  Land,  6. 

Of  rules,  by  non-observance.    See  Railroads,  21. 

Ward. 
See  Guardianship;  Probate  Court,  2. 

Warranty. 
See  Sale. 

Widow. 

See  Landlord  and  Tenant,  4. 

Wife. 

See  Community  Property;  Deed,  13,  14;  Homestead,  5,  14;  Husband  and  Wife; 
Marriage;  Wife's  Separate  Property. 

Wife's  Separate  Property. 
See  Fraudulent  Conveyance,  2. 
1.    A  husband  purchased  land,  taking  deed  to  himself  but  paying  part  of  the 
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Wife's  Separate  Property — continued. 

price  with  his  wife's  separate  means  and  giving,  for  the  balance,  his  own  note 

which  he  afterwards  paid  with  his  wife's  money.    Held: 

(1)  The  land  so  bought  became,  under  the  doctrine  of  resulting  trust,  the 
wife's  separate  property  to  the  extent  of  the  cash  payment,  but  was  commun- 
ity to  the  extent  of  the  deferred  payment  for  which  the  husband  gave  his  own 
note,  in  the  absence  of  any  other  circumstances  evidencing  an  intent  to  make  it 
all  the  wife's  separate  property. 

(2)  A  resulting  trust  can  arise  only  from  a  payment  made  at  the  time  of 
the  purchase,  and  to  the  extent  that  the  property  so  purchased  by  the  husband 
became  community  estate  it  was  subject  to  a  deed  of  trust  given  by  him  before 
such  purchase,  the  holder  of  which  was  entitled  to  foreclosure  as  to  such  com- 
munity interest. 

(3)  The  wife  was  not  entitled  to  be  subrogated  to  the  rights  of  the  lien- 
holder  to  the  extent  that  her  means  were  applied  to  discharge  the  note  given 
for  the  deferred  payment,  in  the  absence  of  appropriate  pleadings  seeking  such 
relief.    Strnad  v.  Strnad,  124. 

2.  Where  a  husband  buys  land  for  his  wife,  and,  by  virtue  of  a  power  of 
attorney  from  the  owner,  conveys  the  land  to  the  wife  and  delivers  the  deed  to 
her,  no  community  interest  in  the  land  is  thereby  vested  in  the  husband,  and  his 
heirs  can  claim  nothing  under  the  conveyance.    Hardin  v.  Jones,  350. 

Witness. 
See  Evidence,  10,  31;  Insanity,  2;  Jury,  1,  3;  Remarks  of  Counsel. 

1.  Where  defendant's  witness  testified  that  he  told  one  of  plaintiffs  witnesses 
that  he,  such  latter  witness,  could  get  $126  for  leaving  town  and  not  testifying, 
it  was  error  for  the  court  to  compel  a  suspension  of  the  examination  at  that 
point,  stating  in  the  jury's  presence  that  the  witness  had  confessed  to  an  at- 
tempt to  bribe,  and  to  exclude  from  the  jury  the  explanation  of  the  witness  to 
the  effect  that  the  statement  was  made  to  test  the  sincerity  of  plaintiffs  wit- 
ness and  to  ascertain  whether,  as  was  reported,  he  was  already  hired  by  plain- 
tiff to  testify  for  a  less  amount.    McBane  v.  Angle,  594. 

2.  It  was  permissible  for  defendant,  testifying  as  a  witness,  to  state  on  cross- 
examination  that  the  reason  why  he  remembered  so  distinctly  the  testimony 
given  by  plaintiff  on  a  former  trial  was  because  he  saw  his  attorney  write  it 
down  at  the  time  it  was  given.    Id. 

3.  Appellants  are  in  no  position  to  discredit  the  testimony  of  a  witness  for 
whose  credibility  they  have  vouched  by  introducing  her  as  a  witness  at  the 
trial  below.    Hardin  v.  Jones,  350. 

Written  Instrument. 
See  Evidence,  26;  Pledge,  3;  Sale,  1;  Secondary  Evidence. 
Denial  of  execution  of,  under  oath.    See  Evidence,  5. 
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